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CHAP.  I. 


PRESUMPTIONS  AND  PAROL  EVIDENCE. 


SECT.  I. 

Dottle  Portion$. 

jlHE  rvie  prevailing  in  courts  both  of  law  and 
equity^  that  external  evidence  may  be  received  to 
mEBUT  PRESUMPTIONS^  submits  the  operation  of  written 
instruments^  more  extensively  than  any  principle  hi- 
therto noticed^  to  the  controul  of  extrinsic  circum- 
stances. In  Courts  of  Equity^  more  especially^  this 
allowance  has  prevailed.  The  genius  of  the  com- 
mon law  inclines  it  to  generality  and  certainty^  and 
even  its  presumptions  are  in  some  cases  too  inflexible 
to  be  disproved.  But  equity^  as  its  rules  are  framed 
more  for  particular  than  general  relief,  allows  all  its 
presumptions  to  be  repelled  by  opposite  testimony^ 
and  by  testimony  of  every  kind. 
YOL.  m  » 


IS  Presun^tiam  and  Parol  Evidence.   Chap.  I. 

OTm^tioii*'  Thus  it  is  a  settled  rule  of  presumption  in  equity, 
jB»^«t  (borrowed  from  the  civil  law)  that  if  a  father  gives 
tioiu.  a  legacy  to  d  chfld,  and  afterwards  advances  the  like 
sum  to  the  same  child,  such  advancement  operates 
as  an  ademption  of  the  legacy.  This  presumption 
was  opposed  in  Ellison  v.  Gook8on%  by  extrinsic 
evidence,  consisting  of  declarations  and  correspond- 
ence, which  were  admitted  on  the  above  doctrine  of 
receiving  parol  evidence  against  presumptions; 
though,  as,  in.  the  opinion  of  the  court,  the  evidence 
v^hen  received  did  not  with  sufficient  clearness  de* 
monstrate  any  intention  of  the  testator  opposed  to 
the  presumption,  the  presumption  prevailed.  In 
Debeze  v.  Mann  ^  (which,  indeed,  yms  the  case  of  a 
fieither  and  putative  child,  but  the  legacy  being  ex- 
pressed  to  be  for  a  portion  it  came  up  to  the  principle 
upon  which  the  presumption  is  founded  in  the  case  of 
a  general  legacy  by  a  lawful  parent)  (1)  the  presump- 
tion was  repelled  by  parol  evidence  of  words  used  in 
conversation,  clearly  imputing  a  design  to  better  the 
child  beyond  the  eiLtent  of  the  advancement,  and  be- 
cause there  was  no  way  of  carrying  into  effect  such 
design,  but  by  construing  the  legacy  to  be  un- 
adeemed. 

The  doctrine  of  the  Court  of  Chancery  seems  to  be 
this;  that  where  a  parent  gives  a  legacy  to  a  child> 
without  stating  am)  purpose  for  which  it  is  given,  it 

*  1  Vez.  Jan.  100.  ^  3  Br.  C.  R.  165. 


mm 


(1)  The  cases  of  a  natual  child^  vide  Graye  v.  Lord  Salisbury, 
I  Bro«  C.  R.  435.  and  of  tmcle  and  nlece^  vide  Shudall  v.  Jekyll^ 
ft  Atk«  US*  are  said  to  be  out  of  the  rde. 
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Sect.  1.  Double  Portions.  S 

is  nererthdless  to  be  understood  as  a  portioo^  and 
therefore  on  the  jirinciple  of  leaning  against  double 
portions^  if  the  father  siterwards  advances  a  portion 
on  the  marriage  of  that  child,  it  is  an  ademption  of  the 
legacy  by  a  constructive  satisfaction  of  it  in  the  wh<^ 
or  in  part.  But  if  a  stranger  gives  a  legacy  to  a 
child,  not  deecribing  it  us  a  portion,  and  afterwards  ^ 
HKikes  such  advancement  by  way  of  marriage  portion, 
such  subsequent  advancement  will  not  be  construed 
an  ademption  or  satisfaction  of  the  legacy.  In  tha 
case  of  a  stranger  eit^r  the  legacy  must  be  described 

■ 

as  a  portion,  or  the  advancement  must  be  expressly 
stated,  or  distinctly  appear,  to  have  been  made  for 
the  very  purpose  of  satisfying  the  legacy.  In  such 
a  case,  although  the  advancement  is  expressly  made 
by  way  of  marriage  portion,  still  if  the  legacy  is  not 
expressly  given  for  the  same  purpose,  such  advance- 
ment will  not  operate  as  an  ademption. 

It  follows,  therefore,  that  as  the  law  does  not  re- 
cognize the  relation  of  the  putative  father  and  kgiti- 
mate  child,  the  father  stands  as  a  stranger ;  and  thus 
the  case  of  an  illegitimate  child  has  in  this  respect  an 
advantage  over  one  legitimately  born  ;  since  if  a  le- 
gacy, be  given  to  him  by  his  putative  father,  such  le- 
gacy will  not  be  covered  by  any  subsequent  advance- 
ment  unless  it  appears  positively  that  such  advance* 
ment  was  intended  to  be  a  satisfaction  of  the  legacy.  A 
legacy  from  a  father  is  understood  as  a  portion,  though 
not  so  .described ;  what  he  gives  thus  to  his  child  is 
presumed  to  be  meant  by  way  of  provision,  as  paying 
a  debt  of  love  and  natural  affection ;  if,  therefore,  he 
afterwards  advances  him  by  a  provision  in  his  life<^ 
time  such  provision  is  considered  as  given  in  the  same 
spirit  and  feeling,  and  as  paying  the  same  debt  of  na- 
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ture  which  he  had  iatended  to  discharge  by  his  will. 
But  in  the  case  of  a  stranger^  wHat  be  gives  by  his 
will  he  gives  as  a  mere  bounty^  and  what  ite  after* 
wards  advances^  he  gives  as  an  addition  to  his  first 
bounty.  Where  these  double  gifts  take  place  be- 
tween parent  and  child  the  presumption  of  satisfac- 
tion takes  place  notwithstanding  slight  circumstances 
of  difference  between  the  advancement  and  the  por- 
tion^ and  a  difference  in  the  amount*. 

And  it  would  seem  that  where  a  testator  standing 
or  acting  in  loco  parentis^  after  giving  a  legacy  to 
the  object  of  his  care^  makes  a  provision  in  his  life- 
time for  the  legatee^  such  advancement  will  be  pre- 
sumed to  be  in  satisfaction.  At  least  parol  evidence 
will  foe  easily  let  in  to  shew  that  the  legacy  was  in« 
tended  as  a  provision  or  portion  *. 

*  Pje  ex  parte  Dabost  ex  parte,  18  Yez.  Jan.  140. 

*  7  Yet.  Jan.  608.  snd  Monck  v.  Lord  Monck^  1  BaU  and  Beat- 
4f%  Reports,  99& 
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Debts  paid  by  Legacies. 

IT  is  also  a  rule  of  presumption  well  established 
in  Courts  of  Equity,  that  where  a  legacy  is  given  by 
a  debtor  to  his  creditor,  exceeding,  or  equal  to,  the 
amount  of  the  debt,  it  is  a  satisfaction  of  the  debt. 
This  rule  of  presump^on,  though  established,  is  met 
by  another,  viz.  that  every  bequest  is  prima  facie 
a  benevolence  (1) ;  on  which  ground  the  courts  have 
of  late  viewed  it  with  great  jealousy,  and  have  shewn 
a  very  ready  disposition  to  take  cases  out  of  it, 
wherever  any  thing  could  be  collected  from  the  will, 
indicative  of  a  contrary  intention  in  the  testator  (3). 


(1)  See  tbe  remark  of  Lord  ChaDceHor  Talbot  in  Fowler  v.  Of  the  op- 
Fowler,  S  P.  Wms.  353.  and  of  Lord  Hardwicke  in  Richardsoi^  v.  Sueuces  of 
Greese,  3  Atk.  68.  wbo  there  says,  that  the  maxim  of  debitor  non  1^^^^"* 
prwiumUur  danare  would  not  hold,  if  it  were  to  be  reconsidered,  ruiei— that 
And  again,  that  <<  l^acies  natuially  imply  a  bounty."  And  ob-  ^J|^f^^«. 
•erre  what  was  remarked  by  Lord  King,  in  reversing  the  decree  of  •'""*<'  *•. jj** 
the  Blaster  of  the  Rolls,  in  Chauncey's  case,  1  P.  Wms.  410.  Lord  toMidebiorj 
Alvanley  also  called  it  a  tery  absurd  rule,  3  Vez.  Jun.  466.  S-oo^^m- 

(2)  I  do  not  undertake  to  enumerate  all  the  circumstances  which  plyuhviaUf. 
will  take  a  case  out  of  the  operation  of  this  rule  of  presumption. 

The  foUowtog,  howerer,  are  the  most  prominent.  Where  the  pay* 
ment  of  debts  is  particularly  mentioned  in  the  will,  Chauncey's 
case,  1  P.  Wms.  409.  If  the  legacy  is  contingent,  Spinks  o.  Ro* 
bins,  2  Atk.  401.    Postponement  of  the  period  of  the  payoieat  of 
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But  notwithstandhig  the  strong  disposition  of  the 
courts  to  bound  the  application  of  this  rule  of  pre- 
sumption^ parol  evidence  has  been  refused  by  great 
chancellory  to  be  admitted  to  take  a  case  out  of  its 
operation.  Thus  in  Fowler  v.  Fowler*,  Lord  Tal- 
bot, after  having  at  the  same  time  declared  his  disap- 
probation of  the  maxim,  and  his  apprehension  of  the 
danger  of  attempting  to  alter  it,  observed  that, 
though  in  some  cases  (3)  parol  evidence  had  been 
allowed,  in  order  to  shew  that  the  testator  designed 
to  give  the  legacy,  exclusive  of  the  debt;  yet  his 
opinion  was  against  admitting  such  evidence,  for 
then  the  vritnesses  and  not  the  testator  would  make 
the  will.  And  in  Richardson  v.  Oreese  ^  Lord  Hard- 
wicke,  after  remarking  that  the  court  had  always 
shewn  itself  dissatisfied  with  the  rule,  and  had  been 
fond  of  distinguishing  cases  out  of  it,  observed  that 
these  distinctions  were  not  to  be  taken  from  particu- 
lar circumstances  dehors  the  will,  but  must  be  found 
in  the  will  itself. 

w 

Of  the  di«.      Whether  the  rule  is  a  rule  merely  of  presumption 


tlncliou 


•  3  P.  Wms.  353.  *  3  Atk.  60* 


ibe  legtLCjj  Clarke  9.  Sewell,  3  Atk.  96.  Nicholls  v.  Jvdson,  2  Atk. 
300.  Uncertaintj  as  to  daratkni  or  commencemeat,  Matthews  o. 
Mattiiews,  9  Vez.  635.  The  subjects  of  the  debt  and  legacy  not 
}M&afqfu$dem  generis,  Bronghton  v.  Erriogton,  7  Bro.  P.  C.  12. 
Eastwood  V.  Vincke,  9  P.  Wms.  614.  Where  the  debt  is  incurred 
after  the  date  of  the  will,  Ciiininer'«s  case,  Salk.  508.  Thomas  v. 
Bennett,  %  P.  Wmv  341.  Fowler  o.  Fowler,  3  P.  Wms.  354. 
Where  the  legacy  is  to  a  serrant,  3  Atk.  69.  by  Lord  Hard* 
wicke. 

X  (3)  This  bad  been  positttrely  so  adjudged,  thirty  years  befoi^ 
ia  Catkbert  v.  Peacock,  S  Vern.  k9S, 
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or  of  settled  and  fixed  construction,  seems  to  be  the  ^«t^«« 

^  pretump- 

true  question  upon  which  these  decisions  turn ;  for  ^^^^ 
where  a  positive  rule  of  construction  is  established  mi<»  of 

constnio* 

by  the  maxims  or  practice  of  the  courts  the  instru-  tton. 
ment  to  which  such  positive  rule  of   construction 
applies^  becomes  incapable  of  any  other  sense  or 
operation ;  so  that  to  oppose  such  construction^  is  to 
contradict  the  instrument  itself. 

If^  therefore^  this  presumption  of  a  legacy's  be* 
ing  a  satisfaction  of  a  debt  could  be  shewn  to  be 
established  upon  a  technical  and  positive  rule  of 
constrwctUm,  a  sufficient  reason  would  appear  for 
the  rejection  by  the  courts  of  all  extrinsic  evidence 
to  oppose  its  operation^  however  easily  such  an 
odious  rule  might  give  way  to  opposite  inferences^ 
arising  out  of  the  context  and  apparent  design  of 
the  instrument  itself. 

In  the  case  of  double  portions^  when  the  testator 
subsequently  advances  the  legatee^  the  presumption 
is  not  connected  with  any  rule  of  construction,  since 
the  will  is  in  that  case  not  affected  by  construction^ 
but^  pro  tanto^  revoked  by  a  presumption  arising 
entirely  out  of  an  act  of  the  testator  posterior  to  the 
will:  but  where. a  legacy  is  presumed  a  satisfaction^ 
the  will  has  an  operation  and  construction ;  though^ 
by  being  made  to  act  upon  a  sum  already  due  to  the 
legatee^  the  benefit^  prima  fade  intended^  is  lost. 
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Section  III. 


Double  Legacies. 

jTciS  bi*'      WHERE  the  same  thing  is  given  to  different  per- 
faitru!"*     ^^^^  ^y  '^^  ®^™^  instrument,  the  decisions  must  ne- 
««»*•        cessarily  turn  wholly  upon  construction.    And  though 
the  rule  of  construction  is  differently  stated  by  very 
high  authorities,  some  considering  the  last  bequest 
as  revoking  the  first,  others  regarding  both  as  co- 
operating to  effect  a  joint-tenancy,  and  others  again 
regarding  them  as  rendering  each  other  void   for 
uncertainty  ;  yet  I  conceive,  that,  whichever  of  these 
opinions  be  right,  parol  evidence  is  to  have  no  share 
in  determining  the  operation.     But  the  question  is 
opened  again,  if  we  advert  to  the  case  of  two  lega« 
Hydiftr-    ^ies  to  the  same  person  by  different  instruments, 
»tntB«       in  which  the  rule  of  construing  the  bequests  accumu- 
lative, seems  to  rest  upon  a  slight  foundation  \  and 
to  be  easily  repelled  by  internal  evidence.     But  it  is 
stil]  a  matter  of  enquiry,  how  far  extrinsic  evidence 
can  be  received  for  this  purpose  *. 

In  Barclay  v.  Wainwright  *,  his  Honour  referred 
it  to  the  Master  to  enquire,  whether  the  several  per- 
sons, legatees  by  the  first  codicil,  to  whom  no  lega- 
cies were  given  by  the  second,  were  dead,  or  not,  in 
the  service  of  the  testator  at  the  date  of  the  second 

*  James  9.  Semmens,  3  H.  Bl.  213. 

^  See  Qiffe  v.  Gibbons,  2  Lord  Rajm.  1324. 

*  3  Vet.  Jon.  462. 
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codicil^  afid  such  facts  were  received  for  the  sake  of 
assisting  and  elucidating  the  internal  evidence^  by 
shewing  that  the  omission  of  certain  legatees  named 
in  the  will^  did  not  spring  from  any  new  intention  of 
the  testator. 

The  same  Judge^   in  a  case  of  double  legacies^ 
which  afterwards  came  before  him  ^  upon  the  ques- 
tion^ whether  the  parol  evidence  could  be  admitted^ 
observed,  that  "  if  it  is  an  established  rule  that  two 
legacies  are  accumulative,  where  they  are  given  by 
different  instruments,  he  could  not  raise  a  presump- 
tion  by  evidence  against  it,  and  he  was  inclined  to 
think  it  must  be  taken  to  be  a  rule."    The  rule  was  state  of 
also  laid  down  in   Ridges  v.  Morrison*,    by   Lord  trine  as  t« 
Chancellor  Thurlow — *'  that  where  a  testator  gives  suraoSdoii 
a  legacy  by  a  codicil  as  well  as  by  his  will,  whether  it  courts  in 
be  morej  less,  or  equal,  to  the  same  person  who  is  doubie^^it? 
legatee  in  the  will,   it  is  an   accumulation.''     The  S^^^i,^ 
tame  Chancellor  adds,  that  it  is  incumbent  upon  the  t/JjJt"^.**" 
executor  to  produce  evidence  to  the  contrary,  if  he  ■t™menti. 
contest  such  accumulation.     But  the  species  of  evi* 
dence  to  which  his  Lordship  afterwards  adverts,  is 
wholly  internal,  and  arising  out  of  the  context  of  the 
instruments.     The  rule,  as  laid  down  in  the  case  just 
alluded  to,  was  adopted  from  Hooley  v.  Hatton,  (see 
the  note  at  the  end  of  the  case  of  Ridges  v,  Morri- 
son,) which  case  of  Hooley  v.  Hatton,  Lord  Thur- 
low observed,  was  examined  with  abundant  care,  and 
he  accompanied  that  observation  with  a  remark,  that 
it  was  unnecessary  to  repeat  the  cases  after  reading 
the  very  able  opinion  of  Mr.  J.  Aston^   which,  ha 

0 

^  Osborne  v.  Duke  of  Lesdi^  5  Vet.  Jan.  U9. 
•  1  Bro.  C.  C.  389. 
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said/centained  the  whole  doctrine  of  the  law  ap<m 
the  subject. 

The  state  of  the  presumj^ioiij  according  to  the 
varying  circumstances  of  the  case^  seems  to  be  settled 
by  the  result  of  the  authorities  upon  the  following 
criteria^  viz.  where  the  same  specific  thing  or  corpus 
(as  a  diamond  ring^  where  the  testatw  has  but  one^) 
is  twice  given  to  the  same  person^  either  by  the  same 
instrument^  or  by  different  instruments^  there^  in  the 
nature  of  the  thing,  it  is  but  a  repetition. — Where 
the  same  qaantibf,  as  \(XA.  is  twice  given  by  the  same 
instrument,  the  presutnptioo  svmpliciter  is  against  the 
legatee : — But  where  the  same  qiiantUy  is  given  by 
the  same  instrument,  with  any  additional  cause  aS'* 
signed  for  it,  or  with  any  material  circumstance  of 
variation  accompanying  the  second  gift,  the  pre- 
sumption is  turned  against  the  executor,  in  favour  of 
the  accumulation. — Where  equal  sums  are  given  in 
two  distinct  writings,  or  a  larger  after  a  less,  or  a 
less  after  a  larger,  the  kttw  gift  is  construed  an  ac- 
cumulation. 

But  though  the  presumption  in  a  case,  wherem 
two  legacies  of  the  same  sum  or  quantity  occur  in 
distinct  instruments,  leans  against  the  executor^  yet 
it  is  only  a  presumption  wnplieiter,  and  is  turned  the 
other  way  where  the  same  cause  is  expressly  assigned 
in  both  instruments  for  the  gift  without  any  addi* 
tional  reason  ^ 

Aiid  it  seems  also,  according  to  Lord  Hardwicke  ^, 

• 

'  Menochitti  de  presumptionibiui,  lib.  pi«8.  198,  nnm.  4^  13, 
14,  and  aee  Swinb.  part  7,  c.  fO,  foL  edit.  S50* 
'  2  Atk.  640. 
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that  where^  in  a  distinct  instrument  a  larger  legacy  is 
given  to  the  same  person^  assigning^  in  tatidem  ver- 
bis, and  with  a  perfect  identity^  the  same  cause  which 
was  expressed  in  the  former  instrument^  this  shall 
not  be  a  double  legacy ;  with  which  position^  Aston  J. 
in  Hooley  v.  Hatton^  appears  to  agree^  and  the  same 
doctrine  seems  to  be  hdd  by  Lord  Thurlow^  in  Ridges 
V.  Morrison  above  cited^  and  is  stated  to  be  the  rule 
by  Menothius  ^. 

■ 

It  is  to  be  remarked^  that  in  the  above-mentioned  whether 

parol  evi> 

case  of  Hooley  v.  Hatton/  which  is  a  very  leading  dence  is  ad- 
authority^  no  idea  appears  to  have  been  entertained  determine 
of  the  admissibility  of  parol  evidence.     Mr.  J.  Aston  tion?^^^' 
opened  with  observing^  that  as  in  the  case  before 
him,  there  was  no  internal  evidence,  therefore,  he 
must  refer  to  the  general  rule  of  law.     And  the 
Lord  C.  B.  Smythe  observed,   ^'  the  intention  is  the 
elearest  rule ;  but  it  is  admitted  on  all  hands,  here  is 
no  internal  evidence,  we  must  therefore  refer  to  the 
rule  of  law."    And  lastly,  by  the  Lord  Chancellor 
Bathurst^  it  was  said,  that   '^  no  argument  could  be 
drawn  in  the  case  before  him  from  internal  evidence, 
they  must,  therefore,  refer  to  the  rule  of  law." 

What  Lord  Thurlow's  opinion  was,  as  to  the 
admissibility  of  parol  evidence,  does  not  expressly 
appear  in  the  above-mentioned  case  of  Ridges  v, 
Morrison,  but  it  is  to  be  observed,  that  in  illustrat- 
ing his  remark,  '^  that  slight  circumstances  m^ay  ope- 
rate in  proof  of  the  testator's  intention,"  he  specified 
such  only  as  could  be  collected  from  the  context  of 

^  lib.  4,  praes.  128,  and  see  Swinb.  4to  edit.  201.  See  also  the 
recent  case  of  Benyon  v*  BenyoD^  17  Vez.  Jun.  34. 
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the  instruments.  And  in  Campbell  v.  the  Earl  of 
Radnor  \  the  decision  turned  upon  the  words  of  the 
instruments.  But  in  Coote  t;.  Boyd^^  the  point  re- 
specting parol  evidence  came  directly  under  adjudi- 
cation^ in  which  Lord  Thurlow  laid  down  the  rule 
thus,  '^  the  question,  whether  by  giving  two  legacies^ 
the  testator  did  not  intend  the  legatee  to  take  both, 
is  a  question  of  presumption  donee  probetur  in  con^ 
trariunij  and  will  let  in  all  sorts  of  evidence.*'  And 
the  same  Chancellor  further  observed,  (what  the  tem- 
per of  later  decisions  seems  inclined  to  adopt,  as  the 
true  anji  practicable  distinction)  that  '^  where  the 
question  arises  upon  the  construction  of  words  sim- 
ply^ qua  words,  no  evidence  (i.  e.  extrinsic  evidence) 
can  be  admitted." 

Whether  his  Lordship  would  have  been  ultimately 
governed  by  these  maxims,  if  the  decision  of  the 
case  had  depended  upon  it,  cannot  be  known,  since 
the  case  was  determined  upon  the  internal  evidence 
of  the  will  and  codicil  themselves.  It  was  much  con- 
tended, that  it  was  a  case  of  presumption,  and  that 
€Ul  presumptions  were  open  to  be  encountered  by 
parol  evidence. 

•  1  Bro.  C.  R.  271.  *  a  Bro-  C.  R.  521. 
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Ai^higuilies. 

THE  instance  most  frequently  chosen  as  the  ex- 
ample of  the  ambiguitas  latens,  is  that  of  a  devise 
to  a  person  of  the  same  name  with  another^  without 
any  specific  description  appearing  upon  the  face  of 
the  will^  to  designate  the  real  object  of  the  testator's 
bounty '.  The  case  put  by  Lord  Hobart,  was  that 
of  a  devise  by  a  testator  to  his  son  John^  having  two 
sons  of  that  name ;  and  the  same  Judge  having  a 
little  above  decisively  declared^  that  a  testator's  intent 
must  be  expressed  in  a  will  vnritten^  that  it  may  be 
certain  to  the  Ck)urt^  observed  On  the  case  just  put, 
that  an  averment  might  make  this^  i.  e.  who  was  de- 
signed by  the  testator^  certain. .  The  case  and  the 
comment  contain  together  a  true  description  of  the 
ambiguitas  latens,  to  constitute  which  there  ought 
to  be  a  positiveness  and  certainty  of  verbal  expres- 
sion becoming  ambiguous  in  sense  by  the  didcovery 
of  a  matter  not  appearing  in  the  instrument.  This 
is  the  ambiguity  latent^  which^  as  it  is  created  by 
facts^  so  it  is  removeable  by  a  further  investigation 
of  facts. 

A  husband  devised  to  his  wife  700Z.  East  India 
Stocky  having  no  East  India  Stock ;  but  he  had  700/. 
Bank  Stock ;  and  the  words  were  held  to  carry  the 

*  See  5  Rep.  08.  Lord  Cheyney'i  case.  Hob.  32.  Coundes  9. 
Clark,  3d  poiat,  and  1  Salk.  7.  Lepcot  v.  Brows. 
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Bank  Stocky  it  being  only  an  error  in  description  ^. 
Lord  Hardwicke  said  it  was  only  error  demonstra* 
tionis^  and  was  no  more  than  the  devise  of  a  blacky 
where  the  testator  had  only  a  white  horse.  Thus 
also^  where  A.  devised  to  J.  S.  those  his  lands^  in 
B.^  in  the  county  of  S.^  in  the  possession  of  D.  A. 
had  no  lands  in  that  county^  but  had  lands  in  B.^  in 
the  county  of  H.^  in  the  possession  of  D.  It  was 
held  that  the  lands  in  the  county  of  H.  passed  by  this 
devise ".  Upon  the  same  principle  it  has  been  held 
that  where  one  devised  all  his  freehold  houses  in  A., 
having  none  there  but  leasehold^  the  leasehold  should 
pass  ^.  But  though  a  testator  may  have  mistaken  his 
property^  it  does  not  follow  that  a  disposition^  made 
under  such  mistaken  impression^  shall  not  have  its 
literal  effect  Thus^  where  a*  testatrix,  reciting  that 
she  was  possessed  of  13,700/.  3  per  cent,  consolidated 
Bank  Annuities,  standing  in  her  name,  gave  and  be- 
queathed the  same,  or  so  much  of  such  Bank  Annui- 
ties as  should  be  standing  in  her  name,  at  her  death ; 
and  at  the  date  of  her  will  and  at  her  death  she  had 
near  15,000/.  in  that  fund,  only  the  12,700/.  was 
held  to  pass ;  the  recital  being  considered  as  involv- 
ing the  reason  of  the  disposition  ^ 

^ 

ofmis-  The  names  of  persons  appointed  to  take,  under 

names  of  *  wills  *,  have  been  set  right  by  parol  evidence,  where 
pemns.     j^^^j^  ^^^  christian  and  surname  have  been  mistaken. 

In  such  case,  no  words  are  supplied  or  substituted, 
but  the  mistaken  appellation  in  the  instrument  is  ap- 

*  1  Vea.  255,  Door  v.  G^ry.  ''  1  Ld.  RaTin.  728. 
'IP.  Wms.  286.  Addis  v.  Clement^    2  P.  Wms.  456.  2  Atk. 

451.     Cro.  Car,  493. 

*  15  Vez.  Jun.  319.  Hotham  v.  Sutton. 

'.  And  806  Hodgson  and  Caldooot  v.  Fitch  «id  An',  2  Vorn,  l^93. 
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plied  to  the  penon  really  intended  by  it^  and  the 
names  of  persons  having  no  intrinsic  meanings  the 
win  is  rectified  Wftbout  any  alteration  of  the  sense. 

There  may  be  a  distinction^  indeed^  between  such  J^J^  "**«- 
mistaken  use  of  a  name^  which,  though  a  wrong  ap^  nMfTnMJi 
pellatifni  df  the  object  of  the  testator's  bounty,  hap-  jJ^^P^^J^^J 
pens  to  belong  to  an  existing  person  withm  the  tea-  ?«»«""  "* 
tator^  knowledge  and  possible  contemplation,  and  who  might 
that  of  a  name  under  which  there  is  nobody'  to  testator's 

contempla* 

claim,  as-coming  within  its  literal  description.  Thus  tioti« 
in  Beaumont  v.  FeIl^  where  the  point  arose  upon  a 
bequest  in  a  will  to  C!atherine  Eaamk^,  and  the  name 
of  a  person  who  claimed  a  legacy  as  the  real  object 
iiftended  to  be  benefited  was  Gertrude  Yardley^  it 
was  first  shewn  by  her,  and  admitted,  tikat  no  per- 
son called  Catherine  Eamley  claimed  the  legacy,  and 
tlien  evidence  was  offered  to  shew  that  ibe  scrivener, 
who  took  instructions  for  drawing  the  will,  had  made 
the  mistake.  The  court  established  the  claim  of 
Gertrude  Yardley,  (1),  but  not  without  observing 
how  very  material  it  was  to  the  case  that  no  such 
person  as  Catherine  Earnley  claimed  the  legacy  (2). 

«  Riyers's  case,  I  Atk.  410.  *  2  P.  Wms.  141. 


(1)  Edge  V.  Salisbtny,  Ambl.  71.  Gines  v,  Kemslsj,  1  Freem. 
^93.  Dorset  v.  Sweet,  1  Ambl.  175.  Parsons  v.  Parsons,  1  Yez. 
Jim. ^86.  and  see  particularly  the  case  of  DelMare  v.  Rebello, 
3  Bro.  C.  R«  M6« 

(2)  In  the  case  of  Del  Mare  v.  RebeUo,  3  Bro.  C.  R.  ^46.  the 
derise  was  to  the  children  of  the  testator's  sisters,  Estrella  and 
Reynm;  Estrella  had  children,  Reyna  had  none,  and  had  changed 
ber  name  and  become  a  nun  professed.  But  the  testator  bad  a  third 
sister,  Rebecca,  who  had  children.  The  Chancellor  "vronld  not 
edntttote^he  mm  vf  Rebecca  Ibr  Reyna. 


16  Presumptions  and  Parol  Evidence.  Chap.  I. 

On  the  other  hand^  the  Court  of  King's  Bench 
treated  the  case  of  Doe  on  the  demise  of  Hayter  v. 
Joinville^  as  affording  an  instance  of  an  incurable 
What  am-   ambiguity.     A  testator  having  devised  to  his  wife's 
created  by  family  ouc  moiety  of  his  residuary  property,  and  to 
pcnon't      his  brother's  and  sister's  family  the  other  moiety^ 
died,  leaving  a  brother  and  sister  living,  and  both 
with  a  numerous  issue,  as  well  as  the  children  of  a 
deceased  sister.     It  was  judged  impossible  to  con- 
strue the  will  with  any  rational  certainty,  so  as  to 
make  a  precise  application  of   the  word  family. 
And  this  was  a  proper  example  of  the  ambiguity 
patent,  as  the  uncertainty  was  considered  as  inherent 
in  the  term  itself,  which,  unless  the  context  of  the 
will  had  defined  its  applicability,  could  scarcely  re- 
ceive explanation  from  any  extrinsic  circumstances  (3). 
Again,  where  a  testator  devises  to  ^  one  of  the  sons  of 
J.  S}'  who  has  many  sons,  no  regard  can  be  paid  to 
any  thing  extraneous  to  the  will, .  as  the  medium  of 
expounding  the  testator's  intention  (4). 

'  3  East  Rep.  172. 
^  2  Vern.  625.  Amb.  176.  2  Mod.  Cas.  in  Law  and  Equitj,  122. 


(3)  But  it  has  since  been  held  in  the  Court  of  Chancery,  that 
the  word  ^  family'  imports  as  definite  an  object  of  a  de?ise  as  the 
word  ^  relations,'  in  respect  to  which  that  Court  has,  upon  grounds 
of  conrenience,  adopted  the  rule  of  the  statute  of  distributions ; 
to  that  it  seems  a  bequest  to  the  ^  family'  of  another  person,  after 
the  decease  of  such  person,  will  be  executed  by  the  court  in  fa- 
Tour  of  his  nearest  of  kin.  Crewys  v.  Colman,  4  Yes.  Jun.  319. 
and  see  post,  the  note  in  page  35,  et  seq. 

(4)  It  has  been  before  obsenred,  that  where  a  testator  giTOS  the 
lame  legacy  in  different  parts  of  his  will  to  the  same  persons,  it  if 
an  ambiguity  which,  unless  helped  out  by  some  rule  of  construe- 
tioD,  no  extrinsic  STidence  can  be  receiTed  to  explain.    As  to  the 
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It  is  true^  in  the  last  instance^  the  ambiguity  does 
not  fully  appear^  till  from  the  words  of  the  instru- 
ment the  attention  is  directed  to  the  predicament  of 
(he  object  to  which  the  words  apply,  since,  if  in  point 
of  fact  there  was  but  one  son,  that  son  would  be  en- 
titled ;  but  still  it  is  obvious,  that  the  reference  to  ex- 
ternal facts  (if  there  were  more  sons  than  one)  would 
confirm  the  patent  ambiguity,  already  attaching  upon 
the  words  which  in  themselves  express  uncertaifnty^ 
and  which  suppose  a  plurality  of  individuals  equally 
included  within  the  terms  of  a  gift  intended  for  one 
only,  and  therefore  present  an  ambiguity  in  the  very 
face  of  the  will  (5). 


existence  of  any  and  what  rule  of  construction  in  this  case,  there 
has  been  a  great  contrariety  of  opinion.  See  2  Atk.  373.  3  Atk« 
493.  Plowd.  Conim.  EngUshedit.  541,  margin,  where  all  tiie  autho- 
rities are  collected. 

(5)  I  haTe  transcribed  the  following  note  from  Edward  Altham^s 
case,  S  Rep.  155,  as  furnishing  several  examples  illustrative  of  the 
part  of  the  subject  above  treated :  '^  If  A.  levies  a  fine  to  William 

w 

his  son,  to  have  and  to  hold  to  him  and  his  heirs ;  upon  this  fine 
the  Judge  cannot  make  a  question  of  any  matter  of  law ;  but  now 
the  party  comes  and  avers  in  fact,  and  says,  that  A.  had  two  sons, 
named  WiUiam,  an  elder  and  a  younger,  and  that  his  intent  was  tp 
levy  the  fine  to  William  the  younger ;  this  averment  out  of  the  fine 
is  good  of  this  matter  of  fact,  which  well  stands  with  the  words  of 
ikejine^  and  shall  he  tried  by  the  country.  But  if  a  man  by  deed 
gives  goods  to  one  of  the  sons  of  J.  S.  who  has  divers  sons,  here  it 
shaU  not  be  averred  which  son  was  intended;  for  by  judgment  m 
lam  upon  this  deed,  this  gift  is  void  for  the  uncertainty,  which  can« 
not  be  supplied  by  averment.  So  if  a  n^n  levies  a  fine  of  the  ma- 
nor of  S.  or  of  the  manor  of  D.  to  two  et  heeredibusj  and  in  truth 
there  is  the  manor  of  North  S.  and  South  S.  or  Great  D.  and  Little 
D.  in  this  case  issue  may  be  taken  dehors^  which  manor  the  conusor 
intended  to  pass,  for  that  is  matter  of  fact,  not  apparent  in  the  fine^ 
whereof  the  judge  cannot  take  conttsance^  but  it  stands  ^ell  with 

TOL.  II.  € 
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2aA*of  a       ^^  ^^^  ambiguity  occurs  in  the  wording  of  a  will, 
patent  and  producing  a  palpable  uncertainty  on  the  face  of  it, 
biguity.      extrinsic  evidence  cannot  remove  the  difficulty,  with- 
out putting  new  words  into  the  mouth  of  the  testator, 
and,  in  effect,  making  a  will  for  him.     But  if  a  will 
presents  no  ambiguity  independently  of  facts,  the  un- 


the  fine,  and  &hall  be  tried  by  the  jury.     But  where  the  words 
whereby  the  estate  is  limited  are  to  two  et  hmredibus^  that  is  appa- 
rent in  the  fine,  and,  by  judgment  of  law,  these  words  ei  htBredibus 
are  uncertain  and  Toid,  and  no  arerment  dehors  can  make  that  good 
which  upon  consideration  of  the  deed  is  apparent  to  be  Toid." 
Sometimes,  however,  there  is  a  natural  way  of  explaining  the  am- 
biguity by  resoWing  it  into  a  mistake.  1  Vez.  560.     As  where  ar 
testatrix  gaTO  and  bequeathed  unto  ihe  two  serTants  that  should  live 
with  her  at  the  time  of  her  death  100/.  new  South  Sea  stock  to  be 
equally  dif  ided  between  them,  and  in  fact,  though  the  testatrix  had 
but  two  servants  at  the  time  of  making  the  will,  yet  she  afterwards 
took  a  third  who  lived  with  her  at  the  time  of  her  death.    The 
Master  of  the  Rolls,  Sir  Thomas  Clarke,  held  that  all  the  three  ser- 
vants should  share  equaUy ;  and  his  Honour  added  that  if  a  testator 
had  four  servants  and  said,  <<  I  give  to  all  the  three  servants  living 
with  me  at  my  death,"  he  thought  all  the  four  would  be  entitled  to 
a  share,  and  that  the  indefinite  word  M  would  have  warranted  the 
court  in  rejecting  the  word  three  as  repugnant.    The  ground  of  thb 
construction  was  the  maxim  of  ^<  ut  res  magis  valeat  quam  pereat," 
for  otherwise  the  bequest  would  be  void  for  uncertainty.     His  Ho- 
nour also  cited  a  case  of  Tomkins  r.  Tomklns  in  1745,  where  a  tes- 
tator gave  to  his  sister  50/.  and  to  her  three  children  50/.  each,  and 
in  fact  there  were  four  children  of  the  sister,  the  Chancellor  was  of 
opinion,  that  the  words  were  indefinite,  notwithstanding  the  word 
three^  and  were  intended  to  take  in  all  the  sister's  children.    In 
Ongly  V.  Peed,  10  Mod.  103.  where  a  man  devised  his  land  to  A. 
and  his  brothers  successive,  and  A.  was  by  the  verdict  found  to  be 
the  elder  brother,  the  court  were  of  opinion,  that  the  will  was  good 
and  certain  enough ;  for  being  in  the  case  of  brothers  the  common 
law  was  a  guide  to  the  exposition  of  the  word  succesmey  viz,  that 
the  eldest  should  enjoy  it  first  for  his  life^  then  the  second^  uid  then 
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certainty  which  arises  must  come  from  behind  the  in- 
strument^ and  is  in  this  consideration  of  the  phrase 
with  propriety  called  a  latent  ambiguity :  and  indeed 
to  a  certain  extent  extraneous  evidence  must  be  re- 
sorted to  in  establishing  the  title  under  any  devise^ 
since^  let  the  words  be  ever  so  clear^  the  person  de- 
signed can  only  bring  himself  within  the  description 
in  faro  cantentioso,  by  proof  of  his  identity. 

The  late  Chief  Justice  of  the  King's  feench^  in  the 
case  of  Thomas  v.  Thomas,  6  T.  R.  676,  makes  this 
observation :  ''  It  has  been  a  long  established  rule, 
that  where  there  is  a  latent  ambiguity  in  a  will,  the 
parties  may  go  into  extrinsic  evidence  to  render  that 
certain,  which,  without  the  aid  of  such  evidence,  is 
uncertain ;  but  here  the  evidence  has  itself  raised  the 
ambiguity ;  on  the  face  of  the  will  there  is  no  un- 
certainty/'   This  passage  seems  to  imply,  that  where 
there  is  no  uncertainty  on  the  face  of  a  will,  but  the 
evidence  raises  the  ambiguity,  the  case  is  incurable. 
Possibly,  however,  his  Lordship  did  not  mean^  to  be 
so  understood,  since  there  would  be  tautology  in 
the  phrase  of  latens  ambiguitas,  unless  it  imported 
an  ambiguity  not  existing  on  the  face  of  the  instru- 
ment, but  lying  behind  in  the  dubiousness  of  the  ob- 
jects to  which  its  provisions  were  directed,  and  there- 
fore capable  only  of  being  explained  by  reference 
to  those  objects  through  the  medium  of  external  evi* 
dence. 


the  third*:  especially  when  he  who  was  first  named  in  the  will  was 
by  the  Terdict  fonnd  to  be  the  eldest  brother.  Had  the  doTise  beea 
to  A.  B.  and  C.  to  take  snccessiYely^  it  wonld  ha^e  been  toi(1  for 
ancertainty, 

c2 
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The  truth  wUl  be  fouod  upon  consideration  to  be, 
that  the  state  of  fiu:ts  raises  the  latent  ambi^ty  \ 
and  may  abo  dissolve  it ;  but  the  patent  ambiguity 
consists  in  the  uncertainty  of  the  language  used^  or  in 
the  yagueness  of  description  or  expression^  and  can 
be  expounded  only  by  the  context  and  general  sense 
of  the  instrument  Thomas  v,  Thomas  ^,  above  re« 
ferred  to^  was  a  case  of  the  ambiguitas  latens,  where- 
in the  words  of  the  will  comprised  a  clear  and  certain 
description,  but  the  parol  or  extrinsic  evidence  raised 
the  doubts  respecting .  the  intention  of  the  testator. 
The  state  of  facts  in  that  case  created  the  latent  am- 
biguity ;  which  fiicts  were  shortly  these : 

The  tei^tor  devised  lands  to  Mary  Thomas,  his 
grand-daughter,  of  Uechlloyd^  in  Merthyr  parish, 
and  it  turned  out  in  fact  that  the  testator,  at  the  time 
of  his  death,  had  a  grand-daughter^  of  the  name  of 
Elinor  Evans,  who  lived  at  Llechlloyd,  in  Merthyr 
parish,  and  a  great-grand-daughter^  Mary  Thomas, 
an  infant,  of  the  age  of  two  years,  the  only  person  of 
that  name  in  the  family ;  but  it  appeared  that  she 
lived  at  Green  Castle^  in  the  parish  of  Uangain,  at 
the  distance  of  some  miles  from  Merthyr,  in  which 
place  she  had  never  been. 

Here  there  was  a  perscMi  in  existence  to  answer  to 
the  name  in  the  devise ;  but  she  was  neither  the 
grand-daughter,  nor  living  at  Llechlloyd,  in  Merthyr 
parish;  and  there  was  another  person,  a  grand- 
daughter,  who  was  of  Llechlloyd,  in  Merthyr 
I,  but  to  whom  the  name  did  not  apply..  The 
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judge  at  nbi  prius  received  the  evidence  (subject  tO 
the  opinion  of  the  Court  as  to  its  admissibility)  ttf 
shew  that  the  name  of  Mary  Thomas  was  inserted  by 
mistake  for  that  of  Elinor  Evans ;  but  the  jury  irerd 
not  persuaded  by  it^  so  that  the  admissibility  of  that 
evidence  did  not  come  to  be  judicially  decided.  The 
contest  between  these  claimants^  to  neitheir  of  whotd 
the  words  of  the  disposition  corresponded^  opened  the 
way  by  the  uncertainty  appearing  on  the  parol  eti^ 
dence^  for  the  title  of  the  heir  at  law. 

After  it  had  been  found  that  there  Was  no  mistake 
in  the  name^  the  question  of  course  lay  whirfly  be- 
tween Mary  Thomas^  and  the  heir  at  law ;  or,  in  othet 
words,  the  only  consideration  which  remained  was, 
whether  the  description  Was  applicable,  with  sufficient 
certainty,  to  entitle  her  as  the  object  of  the  disposi- 
tion ;  in*  which  shape  of  the  contest  Are  distinction 
which  has  been  above  shewn  to  have  been  taken  iri 
Beaumont  v.  Bell%  in  fevour  of  those  cases  of  defec-* 
tive  dispositions,    where  the  person  intended  was 

m 

clearly  perceived  through  the  mistake,  and  no  person 
was  in  existence  to  claim  under  the  erroneous  descrip- 
tion, became  very  important ;  for  though  the  jury  had 
disaHowed  the  pretensions  of  Elinor  Evans,  the  court 
thought  that  in  as  much  as  the  description*  both  of 
place  and  relationship  was  applicable  to  her,  such  a 
degree  of  uncertainty  as  to  the  person  intended  was 
thereby  introduced  as  was  sufficient  to  exclude  the  apr 
plication  of  the  maxim  of  /aZsa  denumstraHo  i^oir  n&* 
ea ;  for  that  rule  wilT  only  apply  d  consltat  di  per- 

< 
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Sana  (6).  And  therefore^  as  Elinor  Evans  could  not 
take  because  nothing  but  the  description  or  demon- 
Btratio  belonged  to  her^  and  there  was  a  person  in  ex- 
istence and  claiming^  to  whom  the  name  applied;  so 
neither  was  Mary  Thomas  suffered  to  take  under  the 
devise^  because  nothing  but  the  name  applied  to  her^ 
and  the  description  both  as  to  place  and  kindred  was 
precisely  appropriate  to  another  person  in  exist- 
ence and  contending  for  the  preference  on  these 
grounds  (7). 


Of  the  ef» 
fcctsof  a 
fUseor 
tniede- 
jcripdoB. 


It  is  to  be  observed^  that  neither  the  christian  nor 
surname  of  Elinor  Evans  agreed  with  the  name  in  the 
will ;  but  where  the  mistake  has  been  only  in  the 
christian  name,  and  the  instrument  has  contained  a 
full  and  exact  description  of  the  person  so  imper- 
fectly designated  by  name,  although  there  has  existed 
another  person  jDhoUy  answering  to  the  name  in  both 
particulars,  the  particularity  of  the  description  has 
outweighed  the  advantage  on  the  other  side  arising 


(0)  But  a  tnre  descripf  ion  VfiU  assist  a  wrong  name,  if  there  is  no 
'other  person  of  the  name.  2  Vez.  217.  And  if  there  is  a  certain 
descriptioti,  and  a  further  description  is  added,  it  is  immaterial 
whether  the  superadded  description  be  true  or  false.  See  Bradwin 
V*  Harpur,  Amb.  375.  Which  case  presents  an  instance  of  a  trans- 
position of  parties,  the  legacy  intended  for  one  being  giren  to  the 
other  bj  a  rery  evident  mistake  of  the  names.    See  this  subject 

4 

ably  commented  upon  in  Doe  on  dem.  Harris  o.  Greathead,  8  East, 
01.  see  also  8  East,  149. 

(7)  In  this  case,  the  first  ambiguity  was  amhiguUas  latensy  for  it 
only  appeared  by  reference  to  outward  circumstances ;  but  though 
extrinsic  circumstances  produced  the  ambiguity,  they  offered  no  me* 
dia  for  its  explanation ;  and  this  is  the  proper  description  of  an  in* 
earable  latent  ambiguity. 
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from  the  coincidence  in  both  the  christian  and  sur* 
names.  As  where  the  devise  was  to  the  Rev.  Charles 
Smithy  of  Stapleford  Tawney  in  the  county  of  Essex, 
clerk,  and  the  legacy  was  claimed  by  the  Rev.  Rich- 
ard Smith,  of  Stapleford  Tawney,  in  the  county  of 
Essex,  clerk.  It  was  contended  that  one  Charles 
Smith,  an  officer  rn  the  army,  who  had  lived  at  Rum- 
ford  in  Essex,  and  had  been  dead  some  time,  was  in- 
tended, and  that  so  the  legacy  had  lapsed ;  but  it  was 
proved  by  the  widow  of  Charles  Smith,  that  he  died 
before  the  testatrix  made  her  will;  and  upon  the 
court's  manifesting  a  decided  opinion  against  the  ex- 
ecutor and  trustee  of  the  residuary  legatee,  the  point 
was  given  up,  and  a  decree  was  made  for  the  legacy, 
with  interest,  but  without  costs,  in  favour  of  the  plain- 
tiff, the  Rev.  Richard  Smith  (8). 

The  result  seems  to  be,  that  wherever  an  ambi- 
tguity  arises  from  the  inapplicability  of  the  name  or 
description^  as  such  ambiguity  is  produced  by  the 
state  of  facts,  it  is  open  to  explanation  by  parol  evi- 
dence, being  properly  an  example  of  the  latens 
ambiguitas  ;  but  still  the  evidence,  when  let  in,  may 
increase  instead  of  lessening  the  degree  of  uncer- 
tainty, or  it  may  fall  short  of  affording  that  degree  of 
inference,  which  is  requisite  to  decide  the  court  on  the. 

j«ry. 


(8)  6  Vez.  Jun.  42.  Smith  9.  Coney.  So  in  Parsons  o.  Parsons, 
1  Vez.  Jun.  266.  and  in  Garth  o.  Mejrick,  1  Bro.  C.  R.  30.  cir- 
cnmstances  weighed  in  favour  of  a  person  imperfectly  named  against 
another  person  to  whom  the  name  belonged,  but  who  clearly  ap- 
peared not  to  be  the  person  intended,  when  the  circumstances  of 
description,  and  the  facts  coming  in  upon  parol  evidence^  were  coup- 
led together* 
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or  th«  ef'      Thus  much  as  to  mistakes  in  the  names  and  deff- 

feet  of  a 

biask  left  eriptioQS  of  persons^  by  which  it  appears^  that  very 
name  of  a  wide  deviations  find  mistakes  have  been  corrected  by 
parol  and  (sztrinsic  evidence.  But  when  a  hlasik  is 
left  for  the  name  of  a  legatee  or  devisee^  it  is  toq 
much  to  set  up  an  object  of  the  testator's  bounty^  by 
any  description  of  evidence.  Thus  in  the  case  of 
Hunt  V.  Hort  (9)^  where  the  testatrix  directed  that 
her  other  pictures  (having  made  some  previous  specific 
bequests  of  pictures)^  should  become  the  property  of 

li^dy i  the  Chancellor  said  he  could  not  supply 

a  blank  by  parol  evidence ;  though  there  certainly 
were  some  strong  circumstances  in  the  will  itself,  to 
shew  that  Lady  Hort  was  the  person  intended.  Qut 
where  there  was  a  blank  only  left  for  the  christian 
name,  evidence  was  without  difficulty  read  to  shew 
the  testator*s  intentions,  with  regard  to  the  person 
answering  to  the  surname  1  And  two  initials  of  the 
person  to  whom  a  legacy  is  given,  have  been  filled 
up  by  parol  evidence  of  the  person  intended  (10). 

^^^^^e        \^  inust  be  allowed,  that,  in  the  last  instance,  the 
Boi  mcora^  rulc  of  admitting  parol  evidence  in  the  case  of  an 

*  Price  V.  Page^  4  Vez.  Jud.  680* 


(9)  3  Bro.  C.  R.  311. ;  and  the  same  point  was  adjudged  in 
Baylis  and.  Church  o.  the  Attorney  General,  2  Atk.  239. ;  and 
sgain  in  Castledon  r.  Turner,  3  Atk.  257. :  and  see  Pym  v.  Black- 
burn^ 3  Vez.  Jun.  457. 

(10)  Abbott  17.  Massie,  4  Vez.  Jun.  148. ;  and  ifhere  a  will  is 
bardly  legible,  and  the  legacies  are  in  figures,  the  court  will  refer 
it  to  the  Master  to  examine  what  the  legacies  were.  So  where  a 
legatee's  name  was  falsely  spelt,  it  was  referred  to  a  Master  to  ses 
who  wmsintended.  IP»  Wms.  425* 
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^lobigaity  latent^  and  rejecting  it  when  offered  to  ex- 
pound an  ambiguity  patent^  becomes  a  little  unsteady. 
Where  a  testator  gives  a  legacy  to  Mrs.  G.  it  is  not 
easy  to  shew  that  the  ambiguity  which  this  imperfect 
designation  creates  is  not  an  ambiguity  arising  upon 
the  fieice  of  the  will^  and^  as  such^  an  ambiguity  pa- 
tent. 

Perhaps  we  must  allow  that  the  rule  is  flexible  to 
the  extent  of  admitting  extrinsic  evidence  in  a  few 
pvticular  cases^  where  the  ambiguity^  though  pa- 
tent, arises  from  something  short  in  the  e;Fpre8si<Mi 
or  designation  of  tlie  objects  of  the  testator's  inten- 
tion^ 9tnd  is  of  a  nature  calculated  to  receive  an  easy 
explanation  from  outward  facts. 

So  in  other  cases^  although  the  effect  of  a  positive 
clause  ^  is  not  to  be  controuled  by  inference  from 
other  piirts  of  the  instrument ;  yet  if  matter  can  be 
collected  from  the  general  context  of  the  instrument^ 
the  approach  to  an  ambiguity  patent  in  a  partietdar 
clause  or  sentence^  will  not  exclude  the  admission  of 
parol  evidence^  provided  it  tends  to  confirm  this  col- 
lective inference  from  the  context.   Indeed^  that  can 
scarcely  be  termed  an  ambiguity^  which  is  capable 
of   an  exposition  from  other  parts^    or  from  the 
bearing  and  scope,  o^  the  instrument.    And  it  is  ge-  of  the 
nerajly  true«  that  where  the  context  of  the  instru*-  flfcted  op. 
ment  reflects  light  upon  an  ambigufiua  passage,  but  jTr p^^^^ 
not  strong  enough  to  decide  the  exposition  with  suffi-  tbf^on^ 
cient  certainty^  it  may  nevertheless  afibrd  a  ground  ^^ 
for  the  admission  of  extrinsic  evidence.    Flerhapa* 
too,  we  may  go  a  step  further,  and  say,  that  where 

*  Joseiv*  Colbedc^  8  Vex.  Jun«48* 
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such  secondary  gronnds  of  construction  are  morally 
decisive^  as  may  sometimes  be  the  case^  it  may  be 
doubted^  whether  any  extrinsic  evidence  can  be  re- 
ceived to  contradict  it ;  for  instruments  are  not  to  be 
^  construed  piecemeal^  but  illustration  is  to  be  borrow- 
ed ^  from  all  the  parts  of  them^  to  give  light  to  par- 
ticular passages. 

In  Ulrick  v.  Litchfield ',  the  ambiguity  was  also 
upon  the  face  of  the  instrument^  but  there  was  a 
bearing  in  the  language  of  the  will  that  assisted  the 
sense;  parol  evidence  was  therefore^  as  it  seems, 
yery  consistently  and  properly  admitted^  to  decide 
the  preponderance.  The  devise  in  Castledon  v.  Tur- 
ner \  upon  which  the  question  arose^  was  considered 
as  receiving  illustration  from  the  other  parts  of  the 
will,  and  from  a  natural  order  of  preference,  inferrible 
l>oth  from  the  instrument  itself,  and  from  the  rela- 
tion of  the  persons  concerned ;  so  that  the  particular 
uncertainty  was  expounded  by  a  comparison  with  the 
general  tenour  and  object  of  the  will ;  yet  the  Lord 
Chancellor  seemed  to  hold,  that  as  it  was  a  case  in 
which  there  vms  an  absolute  omission  of  a  devisee, 
no  extrinsic  evidence  could  be  admitted.  But  the 
ease,  as  it  v?as  regarded  by  his  Lordship,  did  not 
stand  in  need  of  it,  there  being  enough  in  the  will 
for  its  own  exposition.  The  point  of  the  case  was 
this : — W.  bequeathed  his  lands  to  his  wife  for  her 
life,  and  after  her  decease,  to  M .  D.  the  niece  of  his 
wife,  and  proceeded  thus  :  *'  Item,  I  give  the  use  of 
500/.  stock  for  her  natural  life,  but  after  her  decease, 
I  give  the  500Z.  among  my  wife's  brothers  and  sis- 

«  See  Coker  v.  Guy,  2  Bos.  et  PuU.  505. 
'  2  Atk.  a7^.  •  8  Atk.  257. 
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ters."  Lord  Hardwtcke  considered  this  as  a  case 
.of  the  absolute  .omission  of  a  devisee^  and  nearly 
the  same  as  where  a  blank  is  left  for  the  name  of  the 
devisee^  in  which  case  parol  evidence  is  always  ex- 
cluded. 

.    Upon  the  whole  it  appears  that  whatever  doubtt 
may  exists  whether  in  ar^  case  of  a  palpable  ambi* ' 
guity  patent,  any  help  can  be  borrowed  from .  mere 
parol  evidence^  consisting  of  words  and  declarations; 
yet  it   seems  to  be  settled  in  practice^  that  if  the  The  conrts 
court  can^  from  the  lights  furnished  by  the  instru-  time^^k 
ment  itself,  gain  some  foundation  of  conjectural  in*  f^^ment^ 
ference,  they  will  look  out  of  the   instrument  itself  the  inteli- 
to  the  jituation  of  the  parlies  or  persons  concern-  SiTtftu" 
ed  (11).     Masters  v.  Masters  (12),  was  a  strong  case  pemn?* 
.decided  on  this  principle.     There  a  testatrix  gave  a  p^p^^^* 
sum  of  money  to  all  and  every  the  hospitals,  with- 
out saying  where  the  hospitals  intended  by  her  were ; 
but  because  it  appeared  that  the  testatrix  lived   at 


(11)  In  the  case  of  Crone  v.  Odell,  BaU  and  Baattj's  Reports 
of  Cases  in  the  Conrt  of  Chancery  in  Ireland,  page  449.  we  find 
Lord  Chancellor  Manners  thus  expressing  himself  on  this  point  ; 
"  An  argument  has  been  urged  by  the  counsel  for  the  defendant 
(with  a  view  to  exclude  the  consideration  of  the  state  of  the  tes- 
tator's family),  that  the  court  cannot  traTel  out  of  the  will  for 
that  purpose.  The  contrary,  bowerer,  has  been  held  to  be  laif 
from  the  time  of  Wild's  case,  1  R^.  16.  to  the  present  time.  In 
Goodinge  v.  Goodinge,  1  Vez.  231.  the  same  aigument  was  urged, 
and  oyer-ruled  by  Lord  Hardwicke  ;  and  his  opinion  on  that  point 
has  been  confirmed  by  the  uniform  decisions  of  courts  of  equity 
ever  since. 

(12)  1  P.  Wms.  423.  It  appears  also  by  thb  case,  that  a  blank 
left  in  a  codicil  may  sc^metimes  be  supplied  from  the  will. 
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CSantorbury,  and  moreover^  that  she  took  aotice  by 
her  will  of  two  Canterbury  hospitals ;  the  devise  was 
held  not  to  be  void  for  uncertainty^  but  to  have  been, 
intended  for  all  the  hospitals  of  Canterbury. 

The  same  practice  of  looking  out  of  an  instrument 
to  the  situation  of  the  parties  concerned^  for  collect- 
ing inferences  of  intention,  appears  in  the  case  of 
>  Harris  v.  the  Bishop  of  London  \  which  was  thus : 
Talbot  Barker  being  seised  in  fee  of  a  real  estate^  ai 
heir  on  the  part  of  his  mother's  mother^  and  being 
also  seised  in  fee  of  a  very  small  estate  of  4/.  per  an^ 
nam,  as  heir  of  his  own  father,  devised  all  these 
lands  to  trustees  and  their  heirs,  in  trust  to  pay  seve* 
ral  annuities  and  charities ;  after  payment  of  which^ 
he  devised  the  residue  of  the  rents  and  profits  of  tha 
premises  to  his  own  right  heirs  of  his  mother^s  side, 
for  ever  :  and  the  question  was,  who  should  be  en« 
titled  to  the  residue  of  the  rents  and  profits ;  whether 
the  heir  of  the  mother's  father,  or  the  heir  of  the 
mother's  mother.  Here  the  court  looked  beyond  the 
will  to  the  testator's  title  to  the  property  devised,  and 
finding  it  to  be  derived  through  the  mother's  mother, 
decreed  it  to  go  the  heirs  of  the  testator  on  the  part 
of  his  mother's  mother. 

-This  win  perhaps  appear,  when  properly  consider* 
ed,  a  stronger  case  than  that  of  Masters  and  Masters; 
for  although  the  extraneoui  matter  was  not  iatni* 
dnced  to  explain  an  ambiguity  patent,  since  in  th^t 
wordis  of  the  vrill  there  was  no  ambiguity  at  aB ;  yet 
it  was  certainly  resorted  to  by  Lord  Macclesfield,,  ta 
annex  a  meaning  to  words  beyond  their  legal  effect  ^ 
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the  "'r^ht  heirs  of  Ae  mother's  side,"  being  a  des- 
cription properly  applicable^  in  the  first  place,  to  the 
heir  of  the  mother's  father ;  nevertheless^  as  we  have 
8^n,  the  court  gave  the  estate  to  the  heir  of  the  mo- 
ther's mother^  in  deference  to  the  argument  drawn 
from  the  manner  in  which  the  estate  had  in  fact  de- 
volved to  the  testator.    And  it  is  to  be  farther  noted^ 
that  in  this  case  the  Chancellor  did  not  look  oat  of 
the  will  to  the  title  to  the  property  (13)  for  the  sake 
of  deciding  the  Judgment  already  inclined  the  same 
way  by  the  context  of  the  instrument,  for  it  does  not 
seem  that  the  will  afforded  any  internal  evidence. 

But  the  want  of  this  internal  evidence  in  the  will 
itself,  to  justify  the  resort  in  the  last-mentioned  case 
to  the  external  facts,    makes  the  propriety  of  that 
decision  at  least  questianablej  if  we  regard  the  au-* 
thorities  on  this  head ;  and,  perhaps,  the  consistency 
of  legal  principles  was  better  consulted  by  the  firm- 
ness of  the  decision  of  Lord  Talbot,  in  the  case  of 
Brown  v.  Selwyn  ^  which  was  shortly  as  follows : 
John  Brown  made  his  will,  and  after  several  disposi- 
tions of  real  and  personal  property,  devised  as  fol- 
lows :  ^'  And  as  to  the  rest,  residue,  and  remainder 
of  my  estate^  whether  real  or  personal,  whereof^  I 
am  seised  or  possessed,  or  which  I  am  any  ways  en- 

■  Cat.  Temp.  Lord  Talbot,  S40. ;  and  »ee  4  Bro.  P.  C.  179. 


^^■*" 


(13)  There  are  DOoeroiiB  cases  where  the  descriptlTe  force  of 
words  have  been  decided  bj  reference  to  the  circmnstances  of  the 
inroperty.;  ae  where  words  inapplicable  in  their  proper  sense  to 
leaseholds  or  copyholds,  lunre  been  held  to  include  them  ont  of 
r^ped  ta  the  aetnnl  sitoatioa  of  th^  testator's  property.  See  these 
SMtiy  onffiYol.  L  oh«4* 

t 
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titled  to^  I  give  and  bequeath  the  same^  and  every 
part  thereof,  and  all  my  rights  title^  and  interest 
therein  and  thereto^  unto  such  my  executor  or  exe- 
cutors hereinafter  named^  as  shall  duly  take  on  hint 
or  them  the  execution  of  this  my  will^  his  or  their 
heirs^  executors^  administrators^  and  assigns^  as  te- 
nants in  common^  and  not  as  joint-tenants."  And 
the  testator  afterwards  appointed  the  plaintiff  and  de- 
fendant his  executors^  and  died^  and  the  plaintiff  and 
defendant  both  proved  the  will.  The  defendant  was^ 
at  the  time  of  the  testator's  deaths  indebted  to  him  in 
3000/.  and  for  securing  thereof,  had  given  a  bond  to 
the  testator  (14).  The  prayer  of  the  bill  was,  that 
the  defendant  might  account  with  the  plaintiff  for  the 
testator's  residuary  property,  and  pay  to  him  a  moiety 
of  the  said  sum  of  3000/.  with  interest,  and  the  cross 
bill  was  brought  up  to  have  the  bond  delivered  up  to 
be  cancelled.  It  appeared  by  the  answer  of  the  de- 
fendant in  the  original  cause,  and  by  the  proofs  (15), 
that  the   testator  really  designed  to  give  this  money 


In  equity  a      C^"^)  l'^  equity,  a  debt  is  not  released  by  a  creditor's  making. 
debt  is  not  hi«  debtor  his  executor ;  but  at  law  it  is  otherwise :  and  if  a  ere- 
the  credi-    ditor  makes  his  debtor  and  another  his  executors,  the  consequence 

faiff  his    *    ^^  ^^  ^^  ^^^^  ^^®  ^^^  >  ^^^  ^^  ^^^^  consequence  varied  by  the  fact 

debtor  hit    of  the  debtor's  administering,  or  not  administering ;   the  reason 
executor* 

whereof  is  this,    that  the  other  cannot  bring  an  action  without 

joining  him  who  refuses,  und  they  cannot  sue  one  of  themselvesi 

for  a  personal  thing.    See  this  doctrine  well  treated  of,  in  Piowd. 

Comm.  184.  Woodward  v.  Lord  Darcey. 

(15)  In  courts  of  equity,  these  parol  proofs  are  generally  per- 

mitted  to  be  read  without  prejudice.    But  at  law,  where  the  jury 

might,   and  probably  would  be,  influenced,  by  the  admission  of 

tuch  improper  testimony,  the  production  of  it  will  not  be  allowed. 

See  this  distinction  adrerted  to  by  Mr.  Justice  Powell,  in  Newton 

V.  Preston,  Prec.  in  Ch.  104. 
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to  the  defendant^  and  that  he  had  actually  instructed 
one  Viner,  the  attorney  who  drew  the  will,  to  make 
this  disposition  accordingly  ;  that  Viner  neglected  to 
make  mention  of  it  in  the  will,  insisting  that  the 
bond  would.be  extinguished  and  released,  of  course^ 
by  Selwyn's  being  appointed  executor ;  but  that  the 
testator  appearing  dissatisfied  with  Viner's  opinion,  a 
case  was  laid  before  counsel,  who  confirmed  what 
Viner  had  said,  relying  upon  ,which,  the  testator 
signed  and  published  his  will,  with  a  full  persuasion 
that  the  bond  would  be  extinguished  ;  and  this  ap- 
peared clearly  to  have  been  the  intention  of  the  tes- 
tator. 

It  was  impossible  for  parol  evidence  to  be  more  de- 
cisive than  that  which  was  offered  in  this  case,  if  it 
could  have  been  received ;  but  it  is  equally  plain, 
that  if  th^will  were  considered  without  the  parol  evi- 
dence, and  the  general  devising  words  giving  all  the 
real  and  personal  property,  not  before  dispos^  of, 
to  the  residuary  legatees,  were  only  attended  to,  that 
this  debt  was  included  in  the  bequest,  as  falling 
under  the  description  of  personal  estate.  The  Chan- 
cellor, although  he  declared  it  to  be  his  private  opi- 
nion that  the  debt  was  intended  to  be  released  to  the 
executor,  by  whom  it  was  owing,  thought  himself 
not  at  liberty  to  yield  to  the  parol  evidence,  and  to 
make  a  construction  against  the  plain  words  of  the 
will. 

Althqpgh  the  case  of  Brown  v.  Selwyn,  is  not 
easily  reconcileable  with  that  of  Harris  v.  the  Bishop 
of  London,  yet  it  is  not  opposed  to  the  doctrine  of 
the  admissibility  of  parol  and  extrinsic  evidence, 
to  decide  the  judgment  already  strongly  inclined  by 
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ttie  context  and  external  evidence  of   the  instru* 
riient. 

We  may  dafely  say  that  there  is  no  rale  ^hich  standt 
on  a  surer  principle  than  this — ^that  parol  evidence  ^ 
is  never  to  be  admitted  where  there  is  no  ambiguity 
to  call  for  explanation^  and  where  the  will  may  ope- 
FBite  according*  to  the  words  without  any  such  foreign 
help.  If^  on  the  other  hand^  there  is  no  subject  on 
which  the  words  in  their  ordinary  and  received  sense 
can  operate^  extrinsic  evidence  may  be  called  in. 
But  dn  intention  in  the  testator  beyond  the  natural 
meaning  of  the  expressions  used^  is  never  to  be 
gratuitously  inferred.  Thus  in  a  late  case  in  the 
Comitlon  Pleas^  where  there  was  an  estate  sufficient 
to  satii^  the  devise  according  to  the  proper  meaning 
of  the  description  of  the  premises^  collateral  evi- 
dence  was  held  not  admissible  to  shew  that  the  testa- 
tor meruit  to  use  the  description  in  a  more  extensive 
sense.  In  that  case  the  devise  was  of  ^^  all  my  estate 
of  Ashfon."  The  testator  had  an  estate  from  the 
mother's  side^  and  also  a  paternal  estate.  His  ma- 
ternal estate  comprehended  a  manor^  capital  farm, 
and  lamfs  in  the  parish  of  Ashton^  as  well  as  several 
other  estates^  some  in  an  adjoining  parish^  and  some 
in  parishes  at  the  distance  of  ten  or  fifteen  miles  from 
Ashton.  It  was  attempted  to  be  shewn  that  the  tes- 
tator Was  always  accustomed  to  call  his  maternal  pro- 
perty his  '  Ashton  estate/  to  raise  the  inference  that 
he  intended  to  devise  the  whole  of  his  maternal  es- 
tate by  the  name  of  his  ^  estate  of  Ashton ;'  but  the 
court  Refused  the  evidence  \ 

^  ]>e#d«  Sir  Afthar  ChidiMter,  BarU  v.  Oxenden,  3  Tarnut.  147. 
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Bules  of  constructitmndt  to  be  opposed  by  extrinsic 

evidence. 


UPON  the  whole,  the  distinction,  according  to 
Lord  Thurlow,  seems  to  be  this :  that  all  sorts  of 
evidence  are  admissible,  with  different  degrees  of 
weight  and  value,  to  rebut  presumptions  of  equity  (1), 
and  even  that  constructive  operation  of  an  instru- 
ment which  is  referrible  to  presumption ;  but  that 
where  the  question  arises  upon  the  construction  of 
words,  qiui  words,  no  extrinsic  evidence  can  be  ad* 
mitted ;  still  less  can  it  be  received  to  controul  a  tech* 
nical  rule  of  verbal  construction  (2). 


There  are  some  equities  arisine:  upon  written  in-  Someeqnit- 

*  ox  ^        able  rules 

gtruments,  the  strict  and  technical  nature  of  which  too  strict 

to  depend 

seems  to  place  them  clearly  out  of  the  reach  of  pardl  upon  evi- 

^  J  ^  deiiceof 

intentioM. 


(1)  It  has  loDg  been  fuUy  settled,  that  parol  evidence  is  admis- 
sible to  rebut  a  resulting  use^  Lord  Altham  v,  the  Earl  of  Angle- 
sea,  SSaUi.  676.  see  also  Roe,  lessee  of  Roach  «.  Popham  and 
.others,  Dougl.  2* 

(2)  When  certain  words  have  receired  a  certain  technical  con- 
struction, we  must  abide  bj  the  decisions  in  construing  such  words, 
otherwise  we  shall  be  remoTing  land-marks,  by  Kenyon  C.  J.  and 
Lawrence,  J.  6  T.  R.  354. 

TOL.  II.  D 
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evidence ;  by  which  are  meant  those  which  do  not  arise 
out  of  the  presumable  intention,  or  the  moral  and  con- 
scientious relations  of  parties ;  but  out  of  an  artificial 
system  of  jurisprudence^  the  maxims  of  which  can  be 
neither  steady  nor  clear  unless  pursued  to  their  con- 
sequences^  and  kept  uniform  in  their  application. 
This  observation  holds  especially  with  respect  to  the 
rules  which  govern  the  succession  to  property ;  to 
which  some  equitable  canons  apply  of  a  merely  posi- 
five  nature^  and  which  are  grounded  on  accident 
and  habit^    rather  than   principle  or  presumption. 
Such  appears  to  be  the  rule  which  favours  the  real 
representative^  by  applying  (he  personal  estate  in 
exoneration  of  the  land^  though  expressly  charged 
by  the  testator — ^a  rule  derived  to  us  from  the  ancient 
policy  of  our  ancestors^  which  has  impressed  on  the 
law  of  landed  property^  its  inveterate  preferences  m 
favour  of  the  heir^  whom  it  was  anxious  to  qualify 
with  the  means  of  sustaining  the  duties  of  the  feudal 
relation.     Though  it  may  be  observed  that  the  aboli- 
tion of  the  feudal  tenures^  and  the  growing  interests 
of  commerce^  have  made  the  courts  very  ready  to 
tak^  cases  out  of  a  rule^  which  is  considered  as  not 
agreeable  to  the  situation  of  the  times;  stilly  how- 
'  ever^  it  is  left  standings  and  though  living  in  disho- 
nour^ is  of  general  obligation  in  courts  of  equity. 

So  too^  the  rules  which  apply  to  and  modify  the 
titles  to  real  and  personal  property^  (wherein  the 
courts  of  equity  hold  a  perfect  agreement  vvith 
courts  of  law)^  as^  for  example^  such  as  concern  the 
rights  of  representation  and  administration^  the  quan- 
tity of  estates  expressed  by  certain  legal  idioms^  the 
compass  and  eflcct  of  limitations^  and  the  descriptive 
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force  of  technical  expressions  (3),   are  not  to  be 
shaken  by  extrinsic  evidence.     Thus,  that  rule  of  Exaropie« 
construction  which  makes  void  a  remainder  of  per-  conitruc- 
sonal  estate,  limited  upon  a  prior  gift  or  assignment  be  opposed 
of  the  same  to  a  man  and  the  heirs  of  his  body,  and  stcevi.^'' 

dence. 


(3)  That  par6l  evidence  cannot  be  admitted  to  contradict  such' ' 
legal  signification  and  compass  of  words,   see  Kelly  d.  Paulett, 
Ambl.  605.    The  sense  of  words  as  fixed  by  legal  authority,  is 
not  to  be  altered  by  external  proofs  of  contrary  intention.     Thus, 
for  example,  the  sense  and  scope  of  the  word  Relations^  where  Of  the  rale 
there  is  a  devise  to   persons  by  that  general  name,  without  any  !"  ^^onstrn- 
words  of  more'specific  designation,  have  been  adjusted  to  the  sta-  quest  to 
tnte  of  distributions  in  courts  of  equity,  and  adjudged  to  compre- 
hend only  the  nearest  of  kin,  to  the  extent  of  the  decrees  within 
that  statute ;  and  extrinsic  evidence  will  not  be  let  in  to  sliew  that 
t  greater  or  less  compass  was  intended  to  be  given  to  the  word  by 
the  testator;  vide  Whithome  v.  Harris,  2  Vez.  527.    Roach  v. 
Hammond,    Prec.  in  Chan.  401.  Harding  o.  Glyn,  1  Atk.  468. 
Green  v,  Howard,  1  Bro.  C.  R.  31. 

It  may  be  useful  as  the  point  has  occurred,  to  coHect  for  the 
reader  the  decisions  upon  it,  which  are  rather  curious. 

The  construction  does  not  render  the  will  inofficious  and  nuga- 
tory^  since  the  wife  is  excluded,  not  being  within  the  meaning  of 
the  nett  of  kin,  but  provided  for  by  the  statute  by  the  name  of 
wife.  The  statute  of  distributions  marks  the  distinction  between 
the  next  of  kin  and  the  widow.  And  the  ordinary  legal  sense  of 
the  next  of  kin  is  never  held  to  include  the  wife.  Thus  where  a 
man  devised  his  residue  to  be  divided  among  his  next  of  kin,  as  if 
he  bad  died  intestate,  the  words  ^^  as  if  he  had  died  intestate,'^ 
were  rejected  as  surplusage,  and  the  next  of  kin  by  blood  only 
were  held  intitled  under  the  will,  Gar^ick  v.  Lord  Camden,  Fat- 
ten V,  Jones,  14  Vez.  Jun.  379.  So  the  marital  right  of  the  hus- 
band as  administrator  by  law,  is  excluded  by  a  limitation  to  the 
next  of  kin  of  the  wife.  .Anderson  o.  Dawson,  15  Vez.  Jun.  537. 
Neither  is  it  without  efiect,  though  the  persons  to  take  under  this 
construction  be  the  same  and  only  such  as  would  take  under  the 
fUtute,  for  still  their  sharei  may  be  different ;  as  if  a  testator  di- 
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vestd  the  absolute  and  ultimate  interest  in  the  first 
grantee  or  devisee,  cannot  be  opposed  by  parol  evi- 
dence. Accordingly  in  Stratton  v.  Payne ',  where.- 
the  testator  devised  his  personal  as  well  as  real  estate- 
to  A.  P.  and  the  heirs  of  her  body^  with  a  limitation^ 

*  3  Bro.  P.  C.  257. 


rects  a  sum  to  be  equally  divided  among  his  relations,  it  must  go  t» 
them  per  capiiOy  and  not  per  stir^ies,  see  Thomas  r.  Iloole,  Cas» 
Temp.  Talbot,  251.  Philips  c.  Garth,  3  Bro.  C.  R.  64.  Butler  v. 
Stratton,  3  Bro.  C.  R.  367.  The  rule  of  division  is  the  same  also 
where  the  bequest  is  to  the  next  of  kin,  and  there  are  brothers  and 
brother's  children.  Though  it  is  to  be  observed  that  under  a  be* 
quest  to  the  next  of  kin  in  equal  degree  if  brothers  or  sisters  are 
living,  they  will  take  in  exclusion  of  the  child  or  children  of  a  de- 
ceased brother  or  sister.  Wimbles  o.  Pitcher,  12  Vez.  Jun.  433* 
If  a  legacy  be  given  to  the  descendants  of  A.  and  B.,  equally,  chil- 
dren and  grandchildren  take  per  ccgpita,  Northey  v.  Strange,  1  P.. 
Wms.  342.  and  Blackler  v.  Webb,  2  P.  Wms.  383.  But  Jones  r. 
Beale,  2  Vern.  381.  which  carried  a  bequest  to  relations  to  the  chil- 
dren of  a  cousin-german,  living  the  parent,  cannot  be  law;  for 
the  statute  does  not  carry  the  representation  among  collaterals  be* 
yond  the  children  of  brothers  and  sisters. 

At  the  conclusion  of  the  case  of  Maitland  v.  Adair,  3  Vex, 
Jun.  232.  we  find  a  dictum  of  Lord  C.  Loughborough,  that  where 
a  person  bequeaths  among  his  relations,  those  by  affinity  are  not 
included.  If  however,  the  testator  mark  an  intent  to  carry  the  word 
^  relations '  beyond  the  extent  of  the  statute,  the  court  will  effec- 
tuate the  disposition,  the  statute  being  only  adopted  from  neces- 
sity. But  a  legacy  for  a  mourning  ring  to  each  of  the  testa- 
tor's relations,  by  blood  or  marriage^  was  confined  by  the  court 
to  nearest  of  kin,  according  to  the  statute  of  distributions,  and  to 
those  who  had  married  persons  entitled  under  it.  See  Davison  r. 
Mellish,  5  Vez.  Jun.  529.  It  has  been  held  that  an  exclusive  ap- 
pointment, under  a  power  of  appointing  to  and  among  such  of  tes« 
tator's  relations  as  shall  be  living  at  the  time  of  testator's  deaths 
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over  in  aefault  of  issue  of  A.  P.,  the  limitation  over 
was  adjudged  void  both  by  the  Court  of  Chancery 
and  the  Lords,  who  concurred  in  rejecting  parol  evi- 
dence^ (though  it  was  the  evidence  of  the  person  who 
drew  the  will),  to  shew  an  intention  in  the  testator 
opposed  to  this  construction. 

Again,  it  is  a  rule  of  construction  in  courts,  both 
of  law  and  equity,  that  a  devise  to  a  man  and  his 


in  such  shares  as  the  appointer  shaU' please,  is  good,  1  T.  R.  435. 
and  where  a  trustee  has  the  power  of  selecting,  he  may  go  bejond 
the  statute  of  distributions,  see  Crewys  v.  Coleman,  9  Vez.  Jun. 
319.    So  where  a  person  has  a  power  of  distribution  among  poor 
relations,  he  may  distribute  among  all  poor  relations  howerer  re* 
mote  :  bat  wherever  the  court  is  called  in  to.  distribute,  in  failure 
of  the  person  so  empowered,  it  will  confine  itself  to  relations  within 
the  statute  of  distributions,  Mahon  o.  Savage,  1  Ca.  temp.  Lord 
Rfidesdale,  111.  and  see  Spring  ex  dem.  Titcher  v.  Biles,  1  T.  R. 
435,  note  (f ).     If  a  testator  give  to  his  poor  relations ;  one  who 
is  poor  at  the  time  of  the  death,  but  becomes  rich  before  distri- 
bution, seems  not  to  be  entitled  ;   and  if  a  poor  relation  so  en- 
titled die  before  distribution,  his  claim  is  held  not  to  be  trans- 
mitted, id.     It  is  to  be  observed,  that  as  the  pr^^geity  in  these 
cases  does  not  pass  by  virtue  of  the  statute,  (the  court  only  taking 
it  as  their  guide  in  ascertaining  the  persons  to  take),  the  shares  and 
proportions  are  to  be  regulated  according  to  the  intent  of  the  testa- 
tor, Brunsden  v*  Woodridge,    Ambl.  507.   Butler  v,  Shalton,  3 
Bro.  C.  C.  367.  and  in  the  late  case  in  the  Common  Fleas,  of  Doe 
ex  dem.  Thwaites  and  others  v.  Over  and  others,  1  Taunt.  263.  the 
statute  was  adopted  as  the  guide  for  ascertaining  the  relations, 
to  satisfy  that  term  in  a  will  where  the  subject  was  real  property. 
The  vroxdi  family  denotes  as  definite  an  object  of  a  devise  as  the 
word  relatiofiiy  and  shall  be  expounded  in  like  manner,  Crewys  v, 
Coleman,  4  Vez.  Jun.  319.  and  observe  that  under  a  disposition  by 
will  to  A.'s  and  B.'s  families,  the  children  are  entitled  exclusively 
of  their  parents,  Barnes  v.  Patch,  11  Vez.  Jun.  604. 
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heirs  and  assigns^  or  a  bequest  to  one  and  his  execu- 
tors^ administrators  and  assigns^  conveys  no  original 
interest  to  the  representatives,  but  by  transmission 
only^  and  that  consequently  the  devise  or  legacy  fails 
if  the  devisee  or  legatee  die  before  the  testator ;  and 
this  construction^  though  it  operates  to  destroy  pro 
tanto  the  wil)^  cannot  be  opposed  by  parol  evidence 
of  the  testator's  contrary  intention  as  to  the  devisee; 
vi^hich  point  was  decided  so  long  ago  as  in  the  case 
of  Brett  t?.  Rigden,  in  Plowden's  Commentaries  (4) 
upon  the  statutes  32  and  34  H.  VIII.  of  wills^  (which^ 
like  that  of  the  29  Car  II.  require  a  will  to.be  in  writ- 
ing;) where,  the  evidence  offered  of  the  testator's 
declaration  of  his  bountiful  intention  towards  the  heir 
of  the  deceased  devisee  was  rejected,  as  being  in  de- 
rogation of  those  statutes  of  H.  8. ;  and  the  same 
point  in  respect  to  a  legatee  under  similar  circum- 
stances, may  be  seen  in  the  case  of  Maybank  v^ 
Brooks  *. 

*  1  Bro.  C.  R.  84. 


(4)  345,  3d  point,  and  see  the  case  of  Doe  dem.  Turner  o. 
Kett,  4  T.  R.  601.  A.  derised  to  B.  and  the  heirs  of  her  body, 
B.  died  In  the  life-time  of  A.  A.  by  a  codicil  confirmed  his  will, 
held  that  the  heir  of  B.  took  nothing,  although  it  appeared  that  A. 
knev  of  the  death  of  B.  and  of  the  birth  of  her  son  before  he  made 
hiscodkiim 


(39) 


Section  VI, 


Of  the  presumptive  Trust  in  the  Executor  for  the 
next  of  Kin  of  the  Testator  as  to  the  Surplus  un- 
disposed  of  by  the  Will, 

AN  executor,  to  whom  a  legacy  is  given,  is  ge- 
nerally, by  the  equitable  presumption  raised  by  that 
circumstance,  deprived  of  the  benefit  of  his  legal 
title ;  and  becomes  a  trustee  of  the  surplus,  undis- 
posed  of  by  the  will,  for.  the  nearest  of  kin  to  the 
testator ;  which  is  a  presumptive  construction,  aris- 
ing out  of  the  instrument  itself,  and  resting  on  an 
implied  exclusion  from  the  whole,  by  a  specific  gift 
•f  part(l). 


(1)  A  similar  question  sometimes  arises  in  the  case  of  a  devise 
of  real  property,  where  the  estate  is  devised  subject  to  various 
charges  and  partial  dispositions  of  the  rents  and  profits,  but  with* 
out  any  express  disposition  of  the  beneficial  residue :  viz.  whether 
such  residue  is  to  remain  with  the  devisee,  or  to  become  a  resulting 
trust  for  the  heir  at  law.  This  was  the  point  in  the  late  case  of 
King  and  Denison,  1  Vez.  and  Beames  260.  in  which  the  court, 
collecting  the  intention  from  the  whole  of  the  will,  construed  it  a 
beneficial  devise,  and  not  a  resulting  trust. 

His  Lordship  observed,  that  the  principles  applicable  to  the  case 
vere  well  settled.  lie  adopted  those  expressed  in  Hill  o.  the 
Bbhop  of  London,  1  Atk.  618.  as  affording  the  grounds  upon 
which  Lord  Hardwicke  proceeded.  The  distinction,  his  Lordship 
laid,  upon  which  the  court  had  gone,  was  this.  If  I  give  to  A. 
and  his  heirs  all  mj  real  estate,  charged  with  my  debts,  this  is  a 
devise  to  him  for  a  particular  purpose,  but  not  for  that  purpose 
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The  question^  as  to  the  admissibility  of  evidence 
to  rebut  this  presumption^  will  only  properly  arise 
where  the  legacy  to  the  executor  is  accompanied  by 
no  particular  words^  denoting  in  a  special  manner, 
the  intention  of  the  testator  ;  for  there  may  be  cases. 


only.  If  the  devise  be  upon  trust  to  pay  nay  debts,  that  is  a  deTise 
for  a  particular  purpose,  and  nothing  more.  The  former  is  a  de- 
tise  of  the  estate  of  inheritance,  for  the  purpose  of  giving  the  de- 
Tisee  the  beneficial  interest,  subject  to  a  particular  purpose  ;  the 
latter  is  a  devise  for  a  particular  purpose,  with  no  intention  to  give 
to  the  devisee  the  beneficial  interest.  This,  he  observed,  was  the 
meaning  of  the  several  passages  in  Hill  v.  the  Bishop  of  London, 
and  other  cases  before  Lord  Hardwicke,  who  marked  the  distinc- 
tion that  the  word  trust  was  not  made  use  of.  That  was  a  circum- 
stance to  be  attended  to,  but  nothing  more.  If  the  whole  frame 
of  the  will  created  a  trust,  for  the  particular  purpose  of  satisfying 
which  the  estate  was  devised,  the  law  was  the  same,  although  the 
word  trmt  was  not  used. 

The  case  just  adverted  to  turned  mainly  upon  the  distinction 
between  a  direct  trust  and  a  charge,  or  a  devise  upon  trust  and  a 
devise  subject  to  a  charge ;  though  in  equity  these  objects  are  en- 
forced  in  the  same  way.     And  it  was  considered  by  the  court  to  be 
very  clear  that  a  devise,  after  a  direction  that  all  the  debts  should 
be  paid,  amounted  only  to  a  charge.    This,  then,  was  the  ground 
of  the  decision,  though  the  conrt  gave  some  weight  to  the  circum- 
stance that  the  devisees  were  infants,  and  that  it  was  difficult  <o 
consider  an  infant  as  intended  to  be  a  trustee  ;  and  also  to  the  fact 
that  the  heir  took  a  benefit  under  the  will.     In  general,  however, 
a  legacy  to  the  heir  has  not  been  considered  as  sufficient  to  defeat 
his  title  to  the  real  estate  undisposed  of.     See  Kellett  v.  Kellett, 
1  Ball  and  Beatty,  543.     And  where  the  question  was  upon  the 
construction,  whether  the  real  estate  passed  under  the  word  ef- 
Jcds  in  the  residuary  clause  ;  and  there  was  nothing  positive  in  the 
will  to  shew  that  real  estate  was  intended  to  be  included  in  the 
term  ;  the  reversion  in  fee  was  held  to  descend  to  the  heir,  although 
he  had  a  rent-charge  devised  to  him  for  his  life,  out  of  the  same 
estate.    See  Camfield  v.  Gilbert,  3  East,  516. 
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as  Rachfield  v.  Careless  (2),  wherein  the  language 
whereby  the  legacy  is  given,  may  carry  the  pre- 
sumption so  high  as  to  place  it  on  a  level  with  an 
explicit  declaration,  and  above  ail  parol  proofs  to 
the  contrary.  Mr.  J.  Powis,  who  sat  for  the  Chan- 
delier, in  the  last-mentioned  case,  declared  his  ge- 


(3)  9  P.  Wms.  157.  ia  which  case  a  legacy  of  5/.  was  given  to 

the  execotor  for  his  care  in  fulfilling  the  will.  Vide  May  v.  Lewin, 

t  P.  Wros.  158.  n.  1.  and  the  numerous  distinctions  on  this  subject 

in  Mr.  Coxe*s  note  to  Farrington  v.  Knightley,    1  P.  Wms.  549. 

and  the  cases  in  the  note  at  the  end  of  jNisbett  9.  Murray ;  se<SI 

also  Abbott  o.  Abbott,  6  Vez.  Jun.  225.    and  the  cases  therein 

cited.     From  the  whole  of  which  it  appears,  that  a  legacy  will  not  When  a 

take  away  an  executor's  right  to  the  surplus,  unless  such  legacy  is  ta^saway 

inconsistent  with  the  supposition  that  he  was  meant  to  take  the  ^  ^^^^' 

^'^  tor's  rijjht 

whole.     But  the  executor  is  always  excluded  where  the  words  of  to  the  rai^ 
the  will  indicate  an  intention  to  impose  a  burthen  rather  than  to  ^  ^'    « 
confer  a  benefit,  whether  there  be  any  legacy  given  to  the  executor 
or  not.    Urquhart  v.  King,   7  Vez.  Jun.  225.  Selley  v.  Wood, 
10  Yez.  Jun.  71.  Where  an  executor  had  a  legacy  for  his  trouble, 
partfl  evidence  was  admitted  on  behalf  of  his  co-executrix,  an  in- 
fant, to  rebut  the  presumption  for  the  next  of  kin.    Williams  v. 
Jones,  10  Vez.  Jun.  77.    And  the  Chancallor  decreed  to  the  infant 
the  whole  residue.     In  the  case  of  White  and  Evans,  both  the  exe- 
cntors  had  legacies,  and  the  legacy  to  one  was  for  his  care  and 
trouble,  but  no  evidence  was  oflfered  in  favour  of  him  whose  legacy 
was  not  said  to  be  for  his  care  and  trouble,  4  Vez.  Jun.  21.    Un- 
equal  legacies  given  to  executors  by  their  own  names  will  not  ex- 
clude them  from  the  residue,  1  Bro.  C.  C.  328.  and  see  Griffiths 
o.  Hamilton,  12  Vez.  Jun.  298.  and  Rawlins  v.  Jennings,  13  Vez. 
Jun.  39.    A  legacy  to  the  next  of  kin  does  not  exclude  such  next 
«f  kin  from  his  title  as  such,  10  Vez.  Jun.  74. 

If  a  testator  shews  an  intention  to  give  the  residue  away  from  the 
executors,  though  the  bequest  fails  the  executor  is  excluded,  as 
where  the  testator  gives  it  in  the  manner  he  shall  appoint,  and  h9 
makes  no  appointment,  or  where  a  blank  is  left  for  the  residuary 
devisees,  the  executors  are  not  entitled.  And  a  general  bequest  upon 
trusts,  not  sufficient  to  exhaust  the  whole  property,  raises  a  trust  for 


# 
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neral  repugnance  to  admit  parol  evidence  in  opposi- 
tion to  this  equity  for  the  next  of  kin^  and  stated  it 
to  have  been  a  vexata  questio,  on  which  there  had 
V  been  the  greatest  variety  of  opinion  in  all  the  tri- 
bunals in  which  it  had  been  agitated. 

It  seems  that  in  the  earlier  cases^  the  hesitation  in 


the  next  of  kin.  If,  however,  a  particular  legacj  lapses,  or  is  void^ 
it  falls  to  executor  where  he  is  entitled  to  the  surplus ;  for  the  rule 
is,  that  executors  take  the  residue  precisely  in  the  same  plight  as  a 
residuary  legatee.  Dawson  v.  Clark,  15  Vez.  Jun.  409. 

It  is  to  be  obserred,  that  in  the  case  of  Rach  field  v.  Careless^ 
evidence  seems  to  have  been  admitted  in  favour  of  the  next  of  kin, 
upon  which  Mr.  Coxe  remarks,  that  it  appears  to  be  the  only  case 
in  which  parol  evidence  has  been  admitted  in  favour  of  the  next  of 
kin.     Nothing,  indeed,  is  more  obvious  than  the  distinction  be- 
Ofthedis-   tween  raising  hnd  rebuiting  &  presumption  or  an  equity,  for  the 
tween  ad-*  former  of  which  objects,  parol  and  extrinsic  evidence  can  never, 
niittmgevi-  without  great  violation  of  principle,  be  admitted ;   but  the  equity 
rai$e  and      ought  first  to  be  raised  by  the  presumptive  construction  of  the  in- 
eauitv.  "*    strument,  to  which  equity  parol  evidence  may  be  opposed ;  and 
then  I  conceive  it  follows  upon  sound  maxims  both  of   law  and 
equity,  that  parol  evidence  may  likewise  be  adduced  in  opposition 
to  this  rebutting  evidence,  and  in  support  of  the  original  presump- 
tive equity.     And  this,  I  apprehend,  has  always  been  the  rule  of 
*  proceeding;  so  that  the  observation  of  the  learned  editor  just  al- 
luded to,  must  be  understood  as  adverting  only  to  the  inadmissibi- 
lity of  parol  evidence,  in  the  first  instance,  and  for  the  purpose  of 
raising  the  equity  for  the  nearest  of  kin,  against  the  legal  title* 
Indeed,  the  parol  evidence,  in  the  case  last-mentioned,  for  the  next 
of  kin,  seems  to  have  beem  superfluous,   since  the  p^jesumption 
against  the  executor,  from  the  particular  language  of  the  bequest 
to  him,  was  so  strong  as  to  amount  to  a  declaration  by  the  will 
itself.     The  last  case  in  the  books   upon  this  subject,   is  the 
case  of  Langham  v.  Sandford,  17  Vez.  Jun.  435.  which  agrees 
with  all  that  has  before  been  said  in  this  note,  and  though  in  that 
case  the  particular  legacy  given  to  the  executor  was  accompanied 
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admitting  parol  evidence  to  repel  this  trust  for  the 
next  of  kin,  arose  in  a  great  degree  from  the  doc- 
trine that  in  courts  of  equity  an  executor  was  not  to 
be  considered  as  any  thing  more  than  a  trustee  (3).  - 
But  since  the  ^ase  of  Foster  v.  Munt  %  an  executor 
has  been  uniformly  regarded  as  entitled  to  the  whole 
undisposed  of  residue,  unless  there  is  a  violent  pre- 
sumption to  the  contrary,  which,  a  legacy  given  to 
him  by  the  testator,  without  any  disposition  of  the 
surplus,  was  by  that  case  considered  as  affording. 

It  would  be  endless  to  enumerate  the  cases  upon  Mr.juatice 
this  subject  (4),  but  it  may  be  useful  to  observe  that  observa. 

tions  on  Ui« 
•  1  Vera.  473.    2  Vera.  676. 


by  an  exception  of  part  of  the  property  which  was  the  subject  of 
it,  and  which  part,  not  being  otherwise  disposed  of,  would  have 
fallen  into  the  residue,  and  so  have  defeated  the  testator's  purpose, 
considering  the  legacy  not  as  an  exclusion,  yet  such  exception  was 
not  held  to  afford  any  inference  in  prejudice  of  the  executor.  The 
case  was,  howeyer,  decided  against  the  executor,  on  account  of 
the  weakness  of  the  etidence  which  was  adduced  on  his  side* 
Upon  the  whole,  it  may  be  stated,  that  the  leaning  of  courts  of 
equity  is  strongly  against  the  executor's  being  excluded  by  hay- 
ing a  particular  legacy  bequeathed  to  him ;  and  in  the  recent 
case  of  King  v.  Denison,  1  Vez.  and  Beames  278.  it  was  ob* 
senred,  by  the  present  Chancellor,  that  the  doctrine  had  giyen  so 
little  satisfaction  that  case  upon  case  had  occurred  paring  down  its 
appUcation,  until  it  was  not  easy  to  say  upon  what  foundation  it 
stood. 

(3)  See  the  case  of  the  Duke  of  Rutland  v.  the  Duchess  of  Rut- 
land,  2  P.  Wms.  212.  and  the  obseryations  of  Powis  J.  in  Rachfield 
«•  Careless,  1  P.  Wms.  548.  That  an  executor  and  administrator 
haying  paid  all  debts,  legacies  and  funeral  expences,  was  compel- 
lable to  diyide  among  the  next  of  kin,  was  a  proposition  in  2  Inst. 
33.  inadyertently  laid  down. 
(4)  In  Ciennell  9.  Lewthwalte,  4  Vex.  Jun.  471.  which  was 
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lit"of*'woi  ^^-  ^'  Bailer,  sitting  for  the  Chancellor,  in  the  case  of 
evidence  in  Noursc  V.  Finch*,  discovered  a  sentiment  very  stronc: 

tbeiccasei.  ,    ^    .  j  o 

against  admitting  parol  evidence  at  all  in  such  cases, 
avowing  the  short  period  of  his  authority  in  that  court 
as  his  reason  for  declining  an  opposition  to  the  series 
of  authorities  in  the  same  court,  the  other  way.  It 
appeared  also  to  be  the  clear  opinion  of  the  Judge, 
that  even  under  these  authorities,  at  most,  only  that 
part  of  the  evidence  could  be  admitted,  which  re- 
ferred to  the  time  of  the  making  of  the  will :  and 
he  probably  would  have  rejected  the  evidence  offered, 
on  that  ground,  if,  under  his  third  view  of  the  case, 
it  had  not  been  clear  against  the  executrix.  The 
force  of  Mr.  J.  BuUer's  objections  have  been  ac- 
knowledged by  great  authorities,  since  the  decision 
above-mentioned. 


Of  ihtgf       The  decree  of  the  Judge  was  afterwards  confirmed 
missibiiity  by  Lord  Chancellor  Loughborough,  on  the  insuffi- 
evidenceto  clcucy  of  the  cvideuce  offered.     But  since  the  case  of 
prcsump-    Clennel  v.  Lewthwaite*  in  which  the  reasoning  of 
the"«ecn^   the  Judge  in  Nourse  v.  Finch,  was  much  under  re- 
view and  ably  observed  upon,  it  seems  to  have  been 
regarded,  as  settled,  that  parol  evidence  of  all  kinds  is 
admissible  to  rebut  the  resulting  equity  for  the  next  of 
kin  arising  from  any  circumstances  in  a  will  by  impK^ 
cation  excluding  the  executor  from  the  benefit  of  his 
legal  title  :  and  it  seems  to  be  of  no  importance,  as  to 
the  mere  question  of  admissibility,  whether  the  mat- 

• 

*  1  Vez.  Jon.  344.         *  4  Vez.  Jun.  471. 


decided  aboTe  thirteen  years  ago,  it  was  obserTed  by  the  Master 
of  the  Rolls,  that  the  cases  on  the  question  were  so  numerous,  that 
it  was  a  disgrace  to  the  court. 
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tere  in  proof  were  contemporary  with,  or  subsequent 
to,  the  will,  ^though  there  is  admitted  to  be  a  great 
difference  in  the  weight  of  this  testimony,  as  it  re- 
fers to  a  contemporary  or  subsequent  period. 

All  the  cases  were  then  set  forth  in  the  order  of 
time  in  which  they  were  decided,  and  profoundly 
commented  upon  by  the  late  Lord  Alvanley,  who 
yielded  to  the  pressure  of  authorities  for  admitting 
the  extrinsic  evidence  in  these  cases,  except  where 
the  expressions  of  the  will  carried  so  prevailing  an 
import  against  the  executor,  as  to  amount  to  a  decla^ 
ration  of  the  trust  for  the  next  of  kin ;  which,  accord- 
ing to  the  effect  given  to  it  in-Rachfield  v.  Careless*, 
will  shut  out  all  access  to  argument  from .  external 
circumstances.  Finally,  in  Trimmer  v.  Bayne*,  the 
doctrine  received  its  full  confirmation  from  the  pre- 
sent Chancellor,  who  declared  the  sum  and  sense  of 
all  the  authorities  to  be,  that  all  parol  declarations, 
whether  made  before,  or  at,  or  after  the  making  of 
the  will,  were  admissible  to  rebui  presumptions, 
though  they  are  not  all  alike  weighty  and  efficacious. 
Whether  they  consist  of  conversations  with  people 
who  have  nothing  to  do  with  the  question,  of  declar- 
ations provoked  by  impertinent  enquiries,  or  in  what- 
ever form  they  arise,  they  are  all  evidence,  though 
intitled  to  very  different  credit  and  weight,  according 
to  times  and  circumstances ;  as  will  be  further  ex- 
plained in  the  succeeding  Section. 

*  2  P.  Wmi.  15S.  •  7  Vm.  Jun.  518. 
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to 


Section  VII. 

Testator* 8  Declarations,  how  far  evidence^ 

IN  the  case  of  Druce  v.  t)ennison ',   Lord  Eldon 

observed,  that  formerly  the  courts  were  very  jealous 

of  admitting  evidence  of  declarations  by  the  testator, 

except  such  as  were  made  by  him  about  the  time  of 

Contempo-  niakinfi*  the  will :  and  towards  the  conclusion  of  his 

rarjr  decia-  ^^  ' 

ratioDs  are  dccree  in  that  case,  he  remarked,  that  in  receiving 
attended  parol  evldcnce,  it  gave  him  great  satisfaction  to  find, 
that  it  was  contemporary  with  the  will.  So  in  Nourse 
V.  Finch  \  BuUer  J.  expressed  a  stronger  opinion 
against  admitting  declarations  which  did  not  take 
place  at  the  time  of  making  the  will.  And  the  fur- 
ther we  go  back  in  tracing  this  disposition  to  reject 
parol  evidence  of  declarations  made  before  or  after 
the  will,  the  more  strongly  we  find  it  expressed. 
Thus,  Lord  Hardwicke  observed  **,  that  the  time  of 
making  the  declarations  was  very  material,  and  no 
regard  ought  to  be  paid  to  declarations  not  made  at 
the  time  of  making  the  will.  Thus,  again,  in  the 
case  of  the  Duke  of  Rutland  v,  the  Duchess  of  Rut- 
land ^,  it  was  said  by  Lord  Macclesfield,  that  allow- 
ing parol  evidence  was  exceedingly  dangerous,  and 
not  to  be  done  in  the  case  of  discourses  made  at  a 
diSerent  time  from  that  of  making  the  will.  And, 
0  again,  by  Tracy  J.*  it  was  said,  that  no  regard  ought 
(o  be  paid  to  expressions  before  or  after  the  making 

•  6  yea.  Jon.  385.         *  1  Vez.  Jun.  369,         •  1  Vex.  324. 
*  ^  P.  Wmfl.  215.  -a  Vera-  625. 
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of  the  will,  which  possibly  might  be  used  by  the  tes- 
tator, on  purpose  to  disgaise  what  he  was  doing,  or 
to  keep  the  family  quiet,  or  for  other  secret  inotives 
or  inducements. 

The  positions  of  the  present  Chancellor  in  Trim* 
mer  v,  Bayne'  are  to  be  read  with  discrimination; 
what  he  there  observes  as  to  the  general  admissibility 
of  parol  declarations,   is  applicable,  and  was  applied 
only,  to  the  question,  whether  an  executor  being  also 
a  legatee  in  a  will  is  a  trustee  for  the  next  of  kin,  or 
beneficially  entitled  to  the  residue  undisposed  of; 
which  is  a  question  of  rebutting  an  equitable  pre* 
sumption  ;  as  has  been  explained  in  another  place. 
His  Lordship  then  lays  down  the  affirmative  with  re« 
spect  to  the  general  admissibility  of  parol  declara- 
tions to  repel  this  presumption  of  equity  in  favour  of 
the  next  of  kin,  with  the  following  important  distinc- 
tions, viz.  that  in  the  degrees  of  such  evidence,  con- 
temporary declarations  are  clearly  of  the  greatest 
weight; — next  to  such  contemporary  declarations,  DecUr*. 
those  which  are  made  after  the  making  of  the  will  after  are  ^ 
are  the  most  efficacious,  for,   a  declaration  after  the  "g^d** 
will  as  to  what  the  testator  had  done,  is  entitled  to  J'^/re  ^ 
more  credit  than  one  before  the  will  as  to  what  he  Sre  umT' 
intended  to  do,  for  that  intention  may  very  well  be  ^*"- 
altered  ;  but  he  knows  what  he  has  done,  and  is  much 
more  likely  to  speak  correctly  as  to  that,   than  as  to 
what  he  proposes  to  do. 

But  with  these,    and  perhaps  other  distinctions,  ^^^^^^ 
such  parol  declarations  by  a  testator  are  all  alike  <^«free9  of 

*^  •'  weight   all 

admissible — they  are  to  be  decided  upon .  by  their  ^^^  ?^- 
weigkt — but  by  their  nature  they  are  all  admissi-  are*dni«- 

**  "^  ''  liWc. 

'7  Vei.  Jun.517. 
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ble*.  The  caution^  however,  with  which  all  declara- 
tions by  a  testator  should  be  admitted,  is  well  pointed 
out  in  the  same  judgment,  in  Trimmeri:?.  Bayne,  viz. 
that  these  declarations  may  be  made  with  a  view  to 
delude,  as  being  thought  a  necessary  artifice  to  keep 
the  peace  of  families :  and  in  the  same  case  it  was 
one  of  the  grounds  of  the  judgment,  that  the  decla- 
rations there  stated  to  have  been  made,  and  offered 
as  evidence,  had  an  evident  purpose  of  deceiving  the 
person  making  the  inquiry. 

'  Vide  Trimmer  V.  Bayne,  7  Vez.  Jan.  519. 
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CHAP.  II. 

OF  THE  LAW  RELATING  TO  THfi  DUTIES  OF  EXE- 
CUTORS AND  ADMINISTRATORS. 


Section  I. 

I%e  capacity  far  the  office. — The  manner  ofappattU- 
ment  thereto — The  refusal  and  acceptance  thereof 
— what  may  he  done  before  probate. 

A  PERSON  ex^omtnanicated^  until  absolution  *; —  who  maj, 
an  alien  belonging  to  a  country  at  war  with  us  and  ^yTot^ 
residing  abroad,  or  here  without  the  king's  licence*; —  tor"*^"" 
persons  who  from  any  cause  are  without  common  un- 
derstandings or  who  want  the  common  inlets  of  know* 
ledge  ^  are  incapable  of  the  office  of  executor  or  ad- 
ministrator. 

But  an  infant  may  be  appointed^  (though  by  38  Geo. 
3.  c.  87.  §  6.  he  cannot  act  until  he  is  twenty -one^  and 
an  administrator  must  be  substituted  in  the  mean  time^) 

•  2  Barn's  Eccl.  L.  246. 

^  3  Bac.  Ab.  6.  Ld.  Raym.  ^1.  6  T.  R.  33«  35. 

*  3  Bac.  Ab.  7.  '  9  BL  Com.  503. 
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and  so  may  a  married  woman  with  the  consent  of  her 
husband  *";  but  if  she  is  under  twenty-one  he  shall  ex- 
ercise the  office  ^ 


Appoint- 
ment 


Of  the  re- 

nnnci)" 

tion. 


A  foreigner  belonging  to  a  country  at  peace  with 
us  ^  a  Roman  Catholic  conforming  to  the  requisites 
of  the  31  Geo.  3.  c.  32.  and  a  person  outlawed  or  at- 
tainted ^  are  also  capable  of  being  executors. 

The  appointment  of  an  executor  is  grounded  on 
the  will,  and  he  may  be  constructively  appointed  by 
any  words  denoting  the  testator*s  intention  to  invest 
him  with  the  character. 

The  office  may  be  qualified  either  as  to  the  time  of 
its  taking  place,  its  duration,  or  the  subjects  to  which 
it  is  to  extend ;  and  may  be  committed  to  several  pej^- 
sons,  as  co-executors^  who  are  then  considered  in  law 
as  an  individual. 

An  executor  must,  on  being  cited,  appear  before  the 
ordinary,  or  he  becomes  liable  to  excommunication  for 
a  contempt.  He  may  then  renounce  the  office  by  re- 
fusing to  take  the  customary  oath,  or  if  he  be  a 
Quaker  the  affirmation ':  but  this  cannot  be  done  by  a 
mere  verbal  declaration,  for  his  renunciation  must  be 
entered  and  recorded  in  the  spiritual  court  before  the 
ordinary  ^;  nor  after  taking  the  usual  oath  before  the 
surrogate,  for  thereby  he  will  have  made  his  election 
to  act;  nor^fter  he  has  once  administered.  He  can- 
not renounce  in  part ';  neither  can  he  assign  the  of- 


•  3  Bac.  Abr.  9.  '.Off.  Ex.  215. 

'  Co.  Utt.  129.         *  Ld.  Raym.  363. 
'  11  Vin.  Abr.  139.  1  Salk.  297. 


■  3  Bac.  Abr.  6. 
*  Rolls  Abr.  907. 
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fice  to  another^  but  in  case  of  his  renunciation  admi- 
nistration with  the  will  annexed  will  be  granted  to 

m 

another. 


If  he  renounces  in  person  he  must  take  an  oath 
that  he  has  not  intermeddled  with  the  effects  of  the 
deceased,  and  will  not  intermeddle  therewith  with  a 
view  of  defrauding  the  creditors. 

After  adQ;Linistration  granted  he  cannot  assume  tlie 
execution  during  the  life  of  the  administrator  ^,  bat 
after  his  death  he  may  retract  his  renunciation^  how- 
ever formally  made ;  and  if  administration  be  granted 
merely  in  consequence  of  his  non-appearance  he  has 
a  right  at  any  future  time  to  come  in  and  prove  the 
will '. 

The  acts  which  amount  to  an  administration  are  all  what  actt 

amonut  to 

such  as  in  law  belong  to  the  office  of  an  executor :  ^  admi. 

/•   1  1  %  nUtratloD. 

«o  that  if  there  be  two  executors^  and  one  of  them  has 
a  specific  legacy  bequeathed  to  him,  and  he  takes  pos- 
session of  it  without  the  consent  of  his  co-executor^ 
such  an  act  amounts  to  an  administration. 

}( there  be  several  executors  they  must  all  duly  re-  - 
XLOunce  before  administration  with  the  will  annexed 
can  be  granted :  but  if  some  only  renounce,  and  the 
rest  prove  the  will,  those  who  renounced  may  come  in 
at  any  future  time  and  administer ;  and  if  they  never 
acted  during  the  lives,  they  may  assume  the  execution 
of  the  will  after  the  deaths  of  their  co-executors,  and 

*    3  Bac.  Ab.  42,  48.  '  Coqi.  Dig.  Adin«n.  (B.  4.> 
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sball  be  preferred  to  any  execator  appointed  by 
them". 


Dematire  The  execQtor  of  an  executor  is  to  all  intents  and 
purposes  the  execator  of  the  first  testator  \  and  may 
be  so  nam^d  in  legal  proceedings  \  and  so  on  through 
any  number  of  successive  executorships ;  but  if  there 
are  two  or  more  original  executors^  the  interest  goes 
only  to  the  executor  of  the  last  survivor ;  and  if  he  re- 
nounces, the  original  executorship  will  not  go  to  his 
executor,  but  administration  will  be  granted  '. 

If  the  executor  of  an  executor  intermeddle  with 

the  administration  of  the  effects  of  the  first  testator  he 

cannot  refuse  the  administration  of  the  effects  of  the 

latter,  but  he  may  take  upon  himself  the  latter^  and 

'  refuse  the  former  ^. 


nc  autiMv  The  authority  of  an  executor  being  derived  from 
cvtoris  the  will  must  be  considered  as  completely  vested  at 
will,  and  is  the  instant  of  the  testator's  deccth.  He  may,  therefore^ 
the  death    before  proving  the  will,  do  all  that  which  an  executor 


pfUBtMtOT. 


after  probate  may  do,  except  that,  although  he  may 
commence  actions  in  right  of  the  testator,  yet  he  can- 
not declare ;  since  in  order  to  maintain  his  claim  in  a 
court  of  law,  he  must  produce  the  probate ;  but  when 
produced,  it  shall  be  considered  as  relating  back  to  the 
time  of  suing  out  the  writ '.  He  may  also  arrest  a 
debtor  to  the  estate,  and  shall  be  justified  in  that  act 

*  I  Vin.  Abr.  88.  '  2  BL  Con«  506.  Plowd.  525. 

*  1  Leon.  275. 

'  1  Salk.  307.  311.     11  Vio.  Abr.  68,  69.  114. 
'  Shop.  Toachst.  464. 

*  11  Vin.  Abr.  202.    TisLTg.  Co,  Litt  292.  b. 
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by  this  relation  of  the  probate'.  But  such  relation  Se^t""*^ 
shall  not  prejudice  a  third  person ;  and  therefore  when  ^•^* 
the  debtor  affter  being  arrested  by  the  executor  be- 
fore probate  paid  a  debt  to  another  creditor^  and  con- 
tinued two  months  in  prison^  he  was  adjudged  not  to 
be  a  bankrupt  from  the  time  of  the  arrest  so  as  to  in- 
Yalidate  that  payment  \ 

He  may  also  before  probate  maintain  actions  on  his 
own  actual  or  constructive  possession,  as  trespass, 
detinue,  replevin  and  trover  for  goods  or  cattle  of  the 
testator  taken  or  converted  after  the  testator's  death*. 

Again,  supposing  him  to  have  intermeddled,  he- 
may  be  sued  at  law  by  the  creditors  of  the  testator ; 
as  the  law  will  not  suffer  him  by  his  delay  to  impede 
the  rights  of  those,  to  whom  by  his  interference  he  has 
made  himself  responsible^. 

If  he  dies  before  probate  he  is  considered  in  law  as  where  he 
intestate  in  rejgard  to  the  executorship ';  although  he  probateT'^ 
may  have  made  a  will  and  appointed  executors,  and>al- 
though  he  die  after  taking  the  oath,  if  before  the  pass- 
ing of  the  grant. 

« 
'    If  A.  be  executor  for  a  certain  period,  and  B.  no- 
minated for  the  time  subsequent,  and  A.  prove  the 
will,  after  that  time  has  expired,  B.  may  sue  without 
another  probate  ^ 

"  Roll.  Abr.  917.  ""  11  Vin.  Abr.  S04.  3  Bac«  Abr.  53. 

^  1 1  Vin.  Abr.  «0S. 

*  Plowd.  Com.-  280.  b.     11  Vin.  Abr.  206.    %  Vem.  49. 

'  11  Vin.  Abr.  68.  IK). 

«Ca.  Ch.M5.    11  Vin<  Abr.  50. 
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Section  IL  ^ 

Of  the  Probate,  Bona  notahilia,  and  in  general  of 
evidence  of  wills  in  all  courts. 

THE  proof  of  wills  in  the  ecclesiastical  court  may 
Of  the  dif.  |,p  as  wc  havc  already  shewn  *.  either  in  the  common 

fi*rent  me-         '  J  ' 

thods  of  or  in  the  solemn  form.  For  the  first  method  of  proof 
the  will,  nothing  is  rec^uisite  but  that  the  executor  should  pre- 
sent the  will  before  the  judge^  without  any  citation  of 
the  parties  interested^  deposing  that  it  is  the  true  and 
Jast  will  of  the  testator^  upon  which  the  will  passes, 
and  is  allowed.  But  the  proof  in  form  of  law,  or  in 
the  solepin  form,  is,  when  the  will  is  brought  before 
the  Judge  in  the  presence  of  the  parties  interested, 
who  are  cited  to  attend,  and  is  subjected  to  a  full  ex- 
amination before  it  is  finally  allowed. 

Where  the  common  form  only  has  been  pursued, 
the  will  is  open  to  be  disputed  before  the  ecclesiastical 
judge  at  any  time  within  SO  years;  but  where  the 
more  formal  method  has  been  adopted,  the  will  can- 
not be  disputed  after  the  time  limited  for  appeals  has 
elapsed  *. 

When  a  will  is  proved  in  either  of  the  before-men- 
tioned forms,  the  original  is  deposited  in  the  registry 
of  the  ordinary  or  metropolitan,  and  a  copy  in  parch- 
ment is  made  out  under  his  seal,  and  delivered  to  the 
executor,  together  with  a  certificate  of  its  having  been 

'  Vide  sup.  I  Vol.  1.69.   Where  this  subject  Is  more  fallj  consU 
dcrcd. 
'  *  3  Bac.  Abr.  40. 
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proved  before  him.     Aad  these  documents  together 
constitute  the  probate. 

In  general,  probate  can  only  be  granted  in  the 
court  of  the  ordinajry  or  metropolitan,  but  it  may  be 
granted  by  courts  baron  if  they  can  found  a  claim  to 
such  privilege  upon  prescription,  and  have  exercised 
it  from  time  immemorial''.  So  also  in  some  boroughs 
(he  probate  of  the  wills  of  the  burgesses  may  belong 
to  the  mayor  by  custom  in  respect  to  lands  devisable 
within  such  boroughs;  though  still  as  to  personal 
property  the  will  must  be  proved  before  the  ordinary  ^ 

In  common  cases,  if  at  l^he  time  of  the  testator's 
death  his  property  be  all  comprised  within  one  dio- 
cese, the  executor  ought  to  prove  his  will  before  the 
bishop  of  that  diocese,  or  his  surrogate. 

Bona  Notabilia  are  goods  to  the  amount  of  5/.  Bonanott- 
except  where  the  amount  is  varied  by  particular  cus- 
tom, as  in  London  where  they  must  amount  to  lOl^. 
and  debts  owing  to  the  testator  are  bona  notabilia  as 
well  as  goods  in  possession  ^  If  there  are  bona  no- 
tabilia of  the  testator  in  two  distinct  dioceses,  or  in 
several  peculiars  within  the  same  province,  the  will 
must  be  proved  before  the  metropolitan  *.  If  there 
are  bona  notabilia  in  several  provinces,  probate  shall 
belong  to  the  archbishop  in  each  province  in  respect 
to  the  bona  notabilia  lying  within  his  own  province**; 
but  if  they  lie  partly  in  different  dioceses  of  one  pro- 
vince, and  partly  in  one  diocese  only  of  theother;  in 

•  Salk.    41.  Cowp.  ^86,  *  3  Bac.  Abr.  40. 

•  3  Bac.  Abr.  37.  '  1  RoU.  Abr.  909. 

'  2  Bl.  Com.  609.     4  Burn's  Eccl,  l>w,  234. 

•  3  Bac.  Abr.  36.    1  Salk.  39.     11  Via.  Abr.  76. 


I 
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respect  of  the  lbra«;  the  m rMiiihm  ihJ  Jam  the 
prohote;  ia  respect  to  the  ktlcr  tfie  pntkriu'  bt- 
•hop'.  If  a  Mas  dies  poHescd  of  goodi  iB  London 
and  Doblni^  it  oeens  that  the  giaat  of  adnantntion 
to  the  goods  in  London  bdongi  to  the  arcUmhi^  of 
Omterimrj,  and  of  At  goods  in  Da1£n  to  flie  aich* 
bishop  of  DnUin\  If  the  death  happen  in  one  dio- 
cese^ and  all  the  effects  are  in  another  diocese,  pro- 
vided they  amonnt  to  bl.  the  archbishop  shall  have 
the  probate'.  Bnt  the  goods  which  a  nan  has  with 
him,  while  on  a  jonmey^  do  not  constitnte  bona  nota« 
bilia  in  the  phu:e  where  they  happen  to  be* 

Where  a  testator  dies  possessed  of  goods  in  the 
diocese  oi  an  archbishop^  and  in  a  peculiar  of  the 
same  diocese^  there  most  be  separate  probates  for 
tbem  respectiYely  *. 

Probate  always  belongs  to  the  archbishop  if  the 
party  dies  beyond  sea^  though  he  leaves  goods  in  one 
diocese  only*.  And  the  probate  of  every  lushop's 
testament,  or  granting  administration  of  his  goods, 
although  he  has  no  goods  but  within  his  own  diocese, 
belongs  to  the  archbishop '. 

If  the  probate  be  granted  by  a  bishop  or  inferior 
judge  when  it  does  not  belong  to  bim  it  is  void;  but 
if  it  be  granted  by  the  metropolitan  when  it  does  not 
belong  to  him,  it  is  only  voidable,  and  is  of  force  u|^« 
til  reversed  by  sentence  \ 

« 

•  Off.  Ex.  48.  '  Glbi.  472.  *  11  Vin-  Abr.  90. 

•  Off.  Ex.  45. 

*  4  Burn's  Ecc.  L.  232.    1  Bl.  Com.  380. 

*  3  Bac.  Abr.  36.    Roll.  Abr.  236.  '  4  Inst.  33S* 

^  4  Burn.  Eccl.  L.  103.    11  Vsrn.  Abr.  7i.  80.    Gibs.  472. 
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Whatever  may  be  the  amount  of  the  testator's  ef- 
fects in  the  diocese  in  which  he  dies^  unless  he  leaves 
iu  another  diocese  goods  to  the  value  of  bL  they  will 
not  be  bona  notabilta  \  though  if  there  are  goods  in 
two  other  dioceses  amounting  to  5i«  in  the  whole  they 
shall  be  bona  notabilia  and  give  the  archbishop  the 
probate*. 

A  lease  or  term  for  years^  if  of  the  value  of  5Z.  is 
bo:ia  notabilia  where  the  lands  lie  *;  and  debts  *  due  to 
the  deceased  of  that  amount^  however  desperate,  are 
also  bona  notabilia ;  but  if  there  be  a  bond  in  the  pe- 
nalty of  &L  for  the  payment  of  a  less  sum  though  for- 
feited^ it  shall  not  be  considered  as  bona  notabilia '. 

Debts  by  specialty  are  bona  notabilia  in  that  dio- 
cese where  the  securities  were,  and  not  where  the  tes- 
tator lived,  at  the  time  of  the  testator's  death  ^;  but 
debts  by  simple  contract  follow  the  person  of  the 
debtor,  and  are  therefore  bona  notabilia  in  the  dio- 
cese where  the  debtor  resided  at  the  time  of  the  ere- 
ditor's  death  *.  Thus  a  judgment  obtained  in  one  of  the 
Courts  of  Westminster,  makes  bona  notabilia  where 
the  record  is.  But  a  debt  on  a  bill  of  exchange  fol- 
lows the  person  of  the  debtor  \ 


An  executor  incurs  a  penfdty  of  602.  under  the  ^^^  •» 
Stat.  37  Geo.  III.  c.  90.  s.  10.  if  he  acts  but  neglects  ^^^ 

'  3  Bac.  Ab.  37. 

"  4  Barn's  Ecc.  L.  t9%.    1  RoU.  Abr.  908,  000. 

*  3  Bac.  Ab.  37.  "  3  Bac.  Ab.  47. 

*  Off.  Ex.  46.  '3  Bac.  Ab.  37.  Shep.  Toncbst.  403. 

*  Dyer  305.  in  note.  11  Yin.  Ab.  80. 

1 3  Salk.  164.  Ld.  Rayin.  854.  11  Via.  Ab.  77.  80. 
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taking  oat  to  take  out  probate  within  six  months  after  the  death 
sbTmontiu^  of  the  testator  ^ ;  nevertheless^  if  he  accepts  the  office^ 
he  is  still  entitled  to  the  probate ;  and  upon  the  Ordi- 
dinary's  refusal  may  have  a  writ  of  mandamus  to  com* 
pel  him  to  grant  iV.  But  the  Bishop  may  return  to  the 
writ  the  pendency  of  a  suit  before  him  in  respect  to 
the  will  ^ 

An  execn-  Before  the  statute  38  Geo.  III.  c.  87.  an  infant  of 
havrpr'  the  age  of  seventeen  was  capable  of  taking  out  pro- 
batetiiisi.  j^^^^  ^^j  consequently  of  maintaining  an  action  as 

executor,  though  during  his  minority  he  must  have 
sued  by  guardian  or  prochein  amy  ;  but  by  this  sta- 
tute he  cannot  have  probate  till  he  attains  the  age  of 
twenty-one,  and  is  by  consequence  restrained  from 
bringing  an  action  till  that  period. 

Where  Where  there  are  several  executors  one  may  take 

lev^Vex-  out  prohate  with  a  reservation  for  the  rest,  who  may 
probate     afterwards  apply  for  the  probate  which  will  be  grant- 
ITAnted  to  ed  to  the  person  applying,  annexed  to  an  engross- 
X;;;i|?*  mentof  Uie  original  wilP;  but  if  they  all  apply  to- 
mt.^'''^^*  gether,  one  probate  is  sufficient  ^    A  probate  may 
be  commensurate  with  the  will,  and  limited  to  the 
specific  effects  to  which  the  will  extends,  and  an  ad- 
ministration may  be  granted  with  respect  to  the  rest 
of  his  property. 

tfLVe'^  N^  probate  ought  to  be  granted  of  wills  concern- 

both  real    ing.  lands  only ;  but  where  there  is  both  real  and  per- 

and  pcrso-        o  ^  '  •  u   *    » 

nai  proper-  g^^^l  property,  there  must  be  an  entire  probate  •. 
niu?rbe*of  On  which  subject  the  law  was  distinctly  laid  down  by 

the  entire  •* 

wiU. 

•  11  Vin.  Ab.  205. 

•  4  Burn's  Eccl.  L.  244.  *  Ld.  Raytn,  262.  Burr.  2296, 

•  4  Bum's  Eccl.  L.  244.  '  3  Bac.  Ab.  30. 

•  11  Vm.  Ab.  57.  60.  117-  2Salk.  652.    3Salk,22. 
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Berkeley  J.  in  the  case  of  Netter  v.  Percival  Brett  \ 
who  there  said^  that  "  he  would  insist  npbn  two  rules^ 
firsts  that  the  probate  of  testaments  for  personal 
things  appertains  only  and  properly  to  the  spiritual 
court:  and  for  the  probate  of  such  testaments  no 
prohibition  lies.  Secondly^  that  the  probate  of  testa- 
ments concerning  lands  only^  and  no  goods  contained 
therein^  ought  not  to  be  proved  in  the  spiritual  court 
by  compulsion^  although  they  may  be  proved  there : 
and  if  there  be  a  suit  to  compel  any  to  prove  such  tes- 
taments in  the  spiritual  courts  a  prohibition  lies. 
Then  when  a  will  is  concerning  lands  and  goods, 
and  is  one  entire  will^  it  must  be  proved  entirely  in 
the  spiritual  court.  And  the  probate  of  the  will  for 
the  land  will  not  prejudice  the  heir^  for  it  shall  not  be 
evidence  at  the  common  law ;  nor  shall  the  examina- 
tions of  the  witnesses  there  examined  be  given  in  evi- 
dence at  the  common  law." 

If  a  wiU  containing  personal  bequests,  comprise 
also  a  disposition  of  land  to  the  value  of  100,000/.  the 
ecclesiastical  court  may  cite  the  parties  to  bring  in  the 
original  to  be  proved  per  testes,  and  the  Court  of 
King's  Bench  ought  not  to  prohibit  them '. 

Where  the  absence  of  a  testator  has  been  so  long 
as  to  ground  a  reasonable  presumption  of  his  death, 
the  executor  is  permitted  to  prove,  on  swearing  that 
he  believes  him  to  be  dead''.  And  where  it  happens 
that  the  executor  cannot  be  found,  temporary  admi- 
nistration may  be  granted  \ 

^  Cro.  Car.  395.  and  see  the  contrary  determination  in  Cro.  Jac. 
346.  denied  by  Lord  Uolt  in  Hudson  v.  Fisher,  Cas.  Temp.  Holt.  ISO. 
'  Skinn.  174.  '  Swinb.  part  G.  J.  B. 

'  Roll.  Ab  .  907. 
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If  a  will  be  made  in  a  foreign  country  disposing  of 
goods  in  England^  it  must  be  proved  here*;  but  if  the 
effects  were  all  abroad^  and  the  will  be  proved  accord- 
ing to  the  custom  of  the  country  where  the  testator 
died^  it  is  sufficient^  and  the  executor  may  plead  such 
matter  to  a  bill  filed  against  him  by  the  administrator 
for  an  account  of  the  personal  estate  of  the  deceased  *- 

In  order  to  prevent  probate^  a  caveat  must  be  en- 
tered in  the  ecdesiastical  courts  which  will  be  effective 
during  three  months. 


ne  pro.        The  spiritual  court  will  revoke  (1)  the  probate  of  a 
•onciniwe  will,  if  it  cau  be  proved  that  it  has  been  fraudulently 

•▼idence 

as  to  the     obtained,  or  that  the  will  itself  had  been  revoked  *; 
Bat  the      but  bcforc  probutc  18  revoked,  the  court  will  not  grant 
cnceofdic  a  ucw  one^    When  properly  granted  it  authenti- 
•etf  may  be  cates  the  right  of  the  executor^  and  relates  to  the  lime 
▼erted.      of  the  tcstator's  death  \    And  as  long  as  it  remains 
unrevoked  it  cannot  be  contradicted,  but  must  be  re- 
ceived as  conclusive,  in  the  temporal  courts'.    Thus 
against  the  seal  of  the  ordinary  no  evidence  will  be 
admitted  to  prove  the  will  forged  or  fraudulently  ob- 
tained, or  the  testator  non  compos,  or  that  another 

•  H  Vin.  Abr.  58. 

■  11  Vin.  Abr.  59,  69.     1  Vera.  397. 

•  Off.  Ex.  48.  »  7  Mod.  146. 

•  11  Vin.  Abr.  905.        '  1  lid.  Rayin.  U1L 


(1)  Where  the  issue  is  whether  a  will  made  of  lands  and  goods 
is  reroked,  it  b  properly  triable  at  common  law ;  bnt  if  the  qnes* 
/tion  be  whether  a  will  of  goods  only  be  reToked,  it  is  properly 
triable  in  the  spiritual  conrt.    See  Dennis  case,  Cro.  Car.  114. 


Sect.  2.  Bona  notabiHa,  Probate,  Evidence,  ^c.  61 

person  vras  executor^  which  points  be^ong^  exclusi-  ely 
to  the  ecclesiastical  jurisdiction^  but  that  the  seal  tf- 
se^  was  forged^  or  that  there  were  bona  notabilta^ 
may  be  shewn  by  evidence ;  as  by  such  evidence  thft 
authenticating  eflfect  of  the  seal  is  not  disputed^  sup- 
posing it  to  have  been  duly  obtained^  but  the  legal 
existence  of  the  probate  itself  is  controverted '.  The 
probate  is  properly  t6  be  considered  as  in  the  nature 
of  a  sentence^  of  the  ecclesiastical  courts  and  this  is  the 
true  reason  of  its  being  held  conclusive  as  to  the  will 
of  the  executor  ^  And  it  is  conclusive  in  courts  of 
equity  as  well  as  in  courts  of  law.  Even  a  foreign 
probate  where  the  testator  died  abroad^  and  his  per* 
sonal  estate  was  whplly  in  the  foreign  country^  may 
be  pleaded  to  a  bill  claiming  on  the  ground  of  intes* 
tacy  \  as  we  have  already  stated. 

Of  wills  of  land  the  validity  is  entirely  a  matter  for  Qn«tioiift 

affectiog 

the  cognizance  of  the  ordinary  courts  of  law.  (2)  But  the  vmu- 

Qity  Oi 

v^here  a  particular  clause^  and  not  the  whole  of  a  will^  wuu  ve 

*  Strange  671. 

*  Allen  V.  Dandas,  3  T.  R.  125.    12  Vex.  Jon.  298.  307.    1 
Vera.  397.  •  1  Vem.  397. 


(2)  It  has  long  been  settled,  that  a  court  of  equity  wiU  not  set 
m  wUl  aside,  npon  a  suggestion  of  fraud  in  obtaining  it.  In  Bennet 
9.  Vade  and  others,  2  Atk.  324.  this  was  said  to  haTO  been  settled 
erer  since  the  case  of  Powis  v.  Andrews,  8  Bro.  P.  C.  476.  on  the 
Sroond  that  a  wUl  of  personal  estate  may  be  set  aside  in  theecclesi- 
astical  court,  and  of  real  estate  in  a  court  of  law  for  fraud.  If  the 
testator  be  imposed  upon  in  making  his  will,  then  it  is  not  his  will, 
and  that  is  a  question  of  (act,,  and  proper  to  be  tried  upon  an  issue 
•  of  dtvUasU  vd  non  in  a  court  of  common  law,  if  the  will  relates  to 
real  estate.  And  see  the  difference  between  a  wUl  and  a  deed  in  this 
wmfcdy  ia  James  v.  GretTes,  2  P.  Was.  270. 
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fl^uog!^  has  been  impeached  on  the  ground  of  fraud ;  or  if  the 

nizance.     fraud  has  coDsisted  in  obtaining*  the  consent  of  the 

next  of  kin  to  the  probate,  courts  of  equity  have  kid 

hold  of  these  circumstances  to  declare  an  executor  a 

trustee  for  the  person  inj  ured  by  fraud  '. 

Of  the  pe-       But  althoufirh  equity  refiises  to  interfere  in  a  direct 

cnliar  re-  o        ^       j 

lief  which    manner  to  set  wills  aside  for  fraud  in  makins:  or  ob- 
affords.       taiuing  them^  it  will  take  from  a  person  dll  benefit 
under  a  will  to  which  he  has  fraudulently  entitled  him* 
self,  and  will  compel  the  performance  of  all  promises 
and  assurances  upon  the  faith  of  which  any  such  be- 
nefit has  been  procured.     For  the  sake  therefore  of 
bafiling  all  such  base  projects^  courts  of  equity  will 
lay  hold  on  the  conscience  of  the  'deluder,  and  make 
him  a  trustee  for  the  party  injured  by  the  breach  of 
confidence :  which  is  a  method  of  relief  peculiar  to 
these  courts^  and  by  which  the  leg^  efiect  of  instru- 
ments is  saved  from  disturbance^  and  private  justice 
is  done  without  breaking  in  upon  the  rules  or  the  pro- 
vince of  the  common  or  ecclesiastical  law.     So  if  by 
false  representations  or  assurances  a  person  intending 
to  make  a  will^  or  to  insert  a  particular  bequest  or 
provision^  is  induced  to  leave  such  intention  unexe- 
cuted^ equity  will  bind  the  conscience  of  the  impos- 
ing party^  and  through  the  medium  of  a  trust  compel 
a  specific  performance.  Thus  in  Chamberlain's  casc^^ 
•where  an  eldest  son^  his  father  being  about  to  make 
his  will^  and  thereby  to  make  certain  provisions  for 
his  younger  children^  persuaded  him  not  to  make  any 
such  will,  for  that  he  would  take  care  his  brothers  and 
sisters  should  have  such  provisions,  they  were  decreed 
in  Chancery  to  be  made  good  by  the  heir, 

'  Strange  666.  '  Free,  in  Ch.  4. 
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So^  if  a  man^  having  made  his  will^  and  his  son  ex- 
ecutor^ had  said^  when  he  was  dying,  that  he  had  a 
mind  to  leave  his  wife  executrix^  and  the  son  had  said^ 
'*  Dont  trouble  yourself  to  alter  the  will,  for  1  will  let 
her  have  the  surplus  and  act  as  executrix/'  the  court 
of  Chancery  would  decree  it  accordingly ".  It  is  pro- 
per, however,  to  apprize  the  Reader,  that  he  will 
meet  with  many  cases  in  which  the  equitable  relief  in 
matters  of  fraud  has  been  carried  to  the  extent  of 
setting  wills  aside  for  fraud  in  a  direct  manner  \ 
But  since  these  cases  we  have  Lord  Hardwicke's 
clear  and  decisive  opinion  that  the  law  is  settled  as  is 
abo^'e  stated.  (3) 

Since  a  probate  is  conclusive  until  it  is  repealed.  Payment 
and  a  court  of  common  law  cannot  receive  evidence  cutor  wbo 
to  impeach  it,  it  has  been  determined  that  payment  of  prolate  of. 
money  to  an  executor  who  has  obtained  probate  of  a  wmirs- 
foi^ed  will  is  a  discharge  to  the  debtor  of  the  deceased  debtor! 
though  the  probate  should  be  afterwards  revoked  ^ 
but  payment  of  money  under  probate  of  a  supposed 
vrill  of  a  living  person  is  void,  because  in  such  case 
the  ecclesiastical  court  has  no  jurisdiction,  and  th<^ 
probate  can  have  no  effect. 

•  Gilb.  Eq.  Rep.  11. 

■  Welby  V.  Thornaugh,  Prec.  in  Ch.  123.  Herbert  v,  Lounder, 
1  Ch.  Ca.  ^2.  Mamidy  v.  Maundy,  id.  123.  Goss  v:  Tracy,  1  P. 
Wms.  and  Farrington  9.  Knightley,  4  Ed.  548. 

^  Allen  V.  thindas,  Z  T.  Rep.  125. 


.*  ■ « 


(3)  Mr.  PoweU  has  attempted  a  distinction  by  way  of  reconcil* 
ing  theM  cases,  ia  which  thers  is  m«re  anbtilty  than  precision. 
Pow.  de  Dew.  696. 
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It  is  also  holden^  that  pending  a  suit  in  the  spiritual 
court  respecting  the  validity  of  a  will^  an  indictment 
for  forging  it  ought  not  to  be  tried^  and  it  is  the 
practice  to  postpone  the  trial  till  that  court  has  given 
sentence*. 

Probate  no      The  probatc  of  a  will  in  the  spiritual  court  is  no 
of  a  dcYiM  evidence  of  a  devise  of  real  estate ':  it  is  no  proof  of 

of  real  * 

estate.  the  contents  of  the  will  in  respect  to  that  description 
of  property^  even  though  the  original  will  is  lost. 
Nor  is  it  receivable  as  evidence  when  it  is  offered 
not  to  establish  a  devise^  but  for  the  purpose  of  prov- 
ing a  pedigree  or  relationship  only  \  Thus^  saj^s  Mr. 
J.  Buller^^  where  a  person  would  prove  the  relation 
of  a  father  and  son  by  his  fiither's  will^  he  must  have 
the  original  will  and  not  the  probate  only^  for  where 
'  the  original  is  in  beings  the  copy  is  no  evidence;  be- 
sides the  seal  of  the  court  does  not  prove  it  a  true 
copy  unless  the  suit  only  related  to  personal  estate. 
But  the  ledger  book^  continues  the  same  authority^  is 
evidence  in  such  a  case^  because  this  is  not  considered 
merely  as  a  copy^  but  is  a  roll  of  the  court ;  and  though 
the  law  does  not  allow  these  rolls  to  prove  a  devise  of 
lands^  yet  when  the  will  is  only  to  prove  a  relation^  the 
rolls  of  the  spiritual  court  which  has  authority  to  en- 
rol all  wills^  are  sufficient  proof  of  such  testament. 
And  under  particular  circumstances^  the  ledger  book 
may  be  evidence  even  of  a  devisa  of  real  estate ;  as 
where,  in  an  avowry  for  a  rent-charge,  the  avowant 

«  3  Bac.  Abr.  34.    1  Stn.  481.  703.    3  T.  R.  126.  see  alsa 
Eq.  Ca.  207,  208.    Pklm.  163. 

*  Bull.  N.  P.  245- 

*  1  Lord  Raym.  732.   Doe  dem  Ash  9.  CSalTert,  2  Campb.  389, 
'  N.  P.  246. 
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codld  not  produce  the  will  under  which  he  claimed^ 
as  it  belonged  to  the  devisee  of  the  land^  but  produced 
the  ordinary's  register  of  the  will,  and  proved  former 
payments,  it  was  holden  to  be  sufficient  evidence 
against  the  plaintiff,  who  was  devisee  of  the  land 
charged. 

But  it  has  often  been  holden  that  a  copy  of  the  TheMget 
ledger  book  is  not  evidence ;  yet,  since  the  original  copy,' 
would  be  read  as  a  roll  of  the  court  without  further  evidnce  ^ 
attestation,  it  seems  fit  the  copy  should  be  read.    The  •onai^*^'^' 
contrary  practice  has  been  founded  upon  the  mistake, 
that  the  ledger  book  is  read  as  a  copy,  so  that  the 
copy  of  that  is  but  the  copy  of  a  copy ;  whereas  the 
ledger  book  is  read  as  the  roll  of  the  court. 

But  the  law  will  not  allow  these  rolls  or  reristers  to  Bnt  not  m 
prove  a  devise  of  land,  when  the  claim  is  by  the  ope- 
ration of  the  will  itself,  for  to  that  purpose  the  eccle- 
siastical courts  have  no  power  to  authenticate  wills. 
Neither  will  an  exemplification  uiider  the  great  seal 
be  evidence  of  a  will  in  a  trial  at  law  '.  But  where 
the  will  can  be  had,  the  will  itself  must  be  produced 
to  substantiate  a  title  to  lands  under  it.  Therefore, 
where  in  evidence  to  a  jury  at  bar  in  ejectment,  the 
defendant  made  title  as  a  purchaser  under  a  devisee, 
and  shewed  only  a  bill  in  Chancery  preferred  by  the 
heir,  under  whom  the  lessor  of  the  plaintiff  claimed, 
against  the  devisee,  wherein  the  will  was  set  forth, 
and  also  the  answer  in  which  it  was  confessed ;  it  was 
held  by  Keeling  and  Moreten  Justices,  (Twysden 
contra)  that  this  was  no  evidence,  though  they  proved 
possession  according  to  the  devise;  and  that  this  had 

«  Comb.  46. 

Toi-  n.  p 
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been  confessed  by  the  plaintiff  in  former  trials ;  be* 
eause  the  will  itself  was  the  best  evidence  of  its  own 
existence. 

* 
But  where      But  where  the  ori^nal  will  can  be  proved  to  have 
nai  wUi      been  lost^  the  probate  even  of  a  will  of  lands  was  con- 
proved  to    sidered  by  Liord   Holt  as   good  evidence  ^.     Thns 
ptabate      whefc  it  appeared  upon  evidence  in  ejectment^  that  a 
will  of       will  was  made  of  the  lands  in  question  in  1647^  which 
be  evi.°^^  wiU  was  lost^  but  mention  was  made  of  it  in  the  ca* 
*'***'       lendar  (which  is  the  index  of  the  register  in  the  spirt- 
tual  courts)  and  also  in  the  seal  book^  and  that  a  com- 
mission issued  in  April  1748  to  examine  the  executors 
upon  oath^  &c.  which  being  returned,  probate  had 
been  granted  in  May  1648,  and  the  probate  was  pro* 
duced  in  evidence.  Holt  C.  J.  allowed  it  at  the  assizes 
to  be  good  proof  of  the  will,  but  reserved  it  for  ftir« 
ther  consideration ;  afterwards,  however,  as  well  in 
the  King*s  Bench  as  at  Nisi  Prius  upon  oUier  trials^ 
he  declared  himself  to  hold  to  his  first  opinion. 

As  it  seems  that  where  a  will  remains  in  Chancery 
by  order  of  the  court,  or  wherever  a  will  is  lodged  it¥ 
a  court  that  has  jurisdiction  over  the  subject-matter 
of  it,  the  copy  becomes  evidence,  upon  the  principle 
that  the  will  has  thereby  become  a  roll  of  the  court, 
and  might  itself  be  read  without  further  attestation, 
and  60  by  consequence  a  copy  of  it  ought  to  be  per- 
mitted to  be  read '. 

The  copy  of  the  probate,  (but  not  a  copy  of  the 
original  will  ^)  is  unquestionable  evidence  where  the 

^  St.  Scgar  V.  Adams,  1  Ijord  Raym.  731. 

*  Gilb,  L.  of  Et.  74.  '  Bull.  N.  P.  US. 
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will  is  of  chattels,  or  as  far  as  it  regards  chattels  only, 
for  to  this  purpose  tlie  probate  is  an  original  docu- 
ment taken  by  authority,  and  of  a  public  nature  *. 

Where  the  probate  is  lost,  the  spiritual  court  does  ^^^J®^^* 
not  grant  a  second  probate,  but  gives  out  an  exem-  lostanex- 
plification  of  it  from  the  record  of  the  court,  and  such  *».<>»  *» 

*  given  out. 

exemplification  will  be  evidence  of  the  proof  of  the 
will  -. 

To  prove  the  fact  of  the  revocation  of  a  probate,  ^^  *|j?  '^^- 

*  I-  '    vocation  Of 

an  entry  of  the  revocation  in  a  book  of  the  preroga-  JJ>«  p"*®- 
live  court,  in  which  all  causes  were  entered  by  the 
register,  and  which  was  kept  as  the  only  record  of 
such  proceedings,  and  of  the  decree  of  the  court,  has 
been  admitted  as  sufficient  evidence  ^ 

In  case  of  a  revocation  of  prdbate  all  the  interme- 
diate acts  of  an  executor  are  void,  and  this  revocation 
may  be  procured  either  by  suit  or  on  appeal  in  the 
ecclesiastical  court;  but  equity  has  allowed  payments 
either  of  debts  or  legacies  made  by  an  executor  un- 
der a  revoked  will  without  notice  of  the  revocation  •. 

« 

'  3  Salk.  15U  *  Sboplierd  v.  Shorthouse,  1  Strange,  412. 

*  Rai^jj||lffm*s  case,  1  Leach,  Cr.  Ca.  30.  note  (c). 

•  3  ]?ac.  Abr.  50.  1  Cha.  Ca.  126. 
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Section  III. 


Of  the  Letters  or  Grant  of  Administration. 

WHEN  a  person  dies  without  a  will  he  is  said  to 
die  intestate^  in  which  case  the  stat.  31  Edward  III. 
c.  11.  provides  that  the  ordinary  shall  depute  the 
nearest  and  most  lawful  friends  of  the  deceased  to 
administer  his  goods ;  and  they  are  thereby  put  on 
the  same  footing  in  regard  to  suits^  and  to  account- 
ings as  executors  appointed  by  the  will. 

The  stat.  21  Hen.  VIII.  c.  6.  empowers  the  ordinary 
to  grant  administration  either  to  the  widow  or  next  of 
kin^  or  to  both  of  them^  at  his  discretion^  and  to  elect 
whom  he  pleases  of  two  or  more  persons  in  the  same 
degree  of  kindred. 

band**™"  Courts  of  law  in  the  interpretation  of  the  word 
right  to  •d-  '  friends/  in  the  statute  of  Edward,  have  fi:iven 
tion.  the  first  place  to  the  husband,  but  his  right  may  be 
controlled  by  circumstances^:  as  where  a  husband 
parts  with  all  his  interest  in  his  wife's  fortune.  But 
when  a  feme  covert  has  power  to  dispose  by  will  of  a 
part  of  her  property^  and  appoints  an  executor  for 
that  purpose,  letters  of  administration  will  be  granted 
to  the  husband  for  the  rest  ^. 

Text^        Again  the  ordinary  is  to  grant  administration  of 

kin. 

*  3  Bac.  Abr.  55.  in  not.    Com.  Dig.  Admor.  B.  C* 

^  4  Burn.  Ecc.  L.  232.    Stra.  8SM. 
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the  effects  of  the  husband  to  the  widow  or  next  of 
kin,  but  he  may  grant  it  to  either  or  both  at  his  dis- 
cretion ''. 

If  the  widow,  renounce  administration  it  shall  be 
granted  to  the  children,  or  other  next  of  kin  of  the 
intestate,  in  preference  to  creditors.  The  ordinary 
may  also  grant  administration  of  part  to  the  wife  and 
of  pari  to  the  next  of  kin  ^, 


Consansnimitv  *  or  kindred  is  the  connexion  of  per-  Of  the  dr 

/  ,    ,  i.  ,  pees  of 

sons  who  are  descended  from  the  same  common  an-  kindred. . 
cestor,  and  may  be  either  lineal  or  collateral,  Lineal 
consanguinity  is  that  which  subsists  between  persons^ 
one  of  whom  is  descended  from  the  other  in  a  direct 
line,  as  between  a  man  and  his  father,  grandfather,  &c. 
ascending,  and  his  son,  grandson,  &c.  descending. 
Every  generation  in  this  kind  of  consanguinity  con- 
stitutes a  different  degree.  Thus  a  man  is  related  to  his 
&ther  and  his  sons  in  the  first  degree^  to  his  grand- 
&tb#r  and  grandson  in  the  second  degree^  und  so  on. 

Collateral  relationship  agrees  with  lineal,  in  that 
the  parties  are  descended  from  the  same  common  an- 
cestor ;  but  differs,  inasmuch  as  they  are  not  de- 
scended  one  from  the  other  :  thus,  brothers,  cousins, 
uncles  and  nephews,  are  of  course  collaterally  related. 

The  mode  of  calculating  the  degrees  of  relation- 
ship is  by  counting  upwards  from  one  of  the  parties 
to  the  common  ancestor,  and  from  the  common  an- 

•  11  Via.  Abr.92.    Str.  65«. 

<  11  ViD.  Abr.  71.  3  Bac.  Abr.  65.  1  Salk.  JS. 

f  i  BL  Com.  202. 
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i'  jtfestor  down  again  to  the  other  party,  reckoning  one 
degree  for  each  person  ^ 

Of  these  kindred  those  are  to  be  preferred  who  arc 
most  nearly  related.  Of  the  next  of  kin,  first  the 
children,  or  if  there  be  i\6ne  of  them,  the  fitther,  or, 
if  he  be  dead,  the  mother,  is  entitled  to  administration. 
Then  follow  in  order,  brothers  whether  of  the  whole 
or  half  blood,  grandfathers,  uncles  or  nephews;  and 
in  the  last  place  cousins,  and  the  females  of  each  class 
in  the  same  orders 

Relations  by  the  father's  and  mother's  side  are 
equally  entitled,  provided  they  are  in  equal  degrees  of 
kindred. 

A  married  woman  who  is  entitled,  cannot  obtain 
administration  without  the  permission  of  her  husband, 
because  he  must  enter  into  tbe  administration  bojid, 
unless  it  can  be  shewn  by  affidavit  that  he  is  abroad, 
or  otherwise  incompetent,  in  which  case  a  stranger 
may  join  in  the  security ;  but  in  either  case  the  admi- 
nistration is  granted  to  her  alone ''. 

Where  a         If  a  married  woman  who  is  not  of  affe  be  the  next 

married  ^  ° 

woman,  a  ef  kiu,  shc  mav  chuse  her  husband  to  be  her  guardian 

minor,  is  "^      ,    ,  " 

iiextofkin.  to  take  the  administration  for  her  use  and  benefit 
during  her  minority;  and  on  her  coming  of  age  a  new 
-administration  may  be  granted  to  her. 

There  nve,  certain  le^l  disqualifications  which  may 
prevent  a  person  from  being  an  administrator,  besides 

'  2  Bl.  Com.  507.  »  2.  W.'Com.  605. 

*  11  Vln,  Abr.  85,    4  Barn's  Ecc.  L.  241. 
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those  which  would  disable  him  from  acting  as  an  exe- 
cutiMr;  as  being  attainted  of  treason  or  felony,  out- 
lawry^ imprisonment^  absence  beyond  sea ;  but  an 
alien^  who  might  have  been  an  executor^  may  be  an 
administrator '. 

No  person  can  properly  act  as  an  administrator 

until  letters  of  administration  are  granted  to  him; 

but  if  he  omits  taking  out  letters  of  administration 

within  six  months  from  the  time  he  administers^  he 

incurs  by  statute  37  Geo.  III.  c.  90.  §  10.  a  penalty 

of  bOl. 

^  ^  • 

Letters  of  administration^  unless  in  particular  cases 

(as  where  the  effects  left  are  of  a  perishable  nature^ 

in  which  case  the  judge  may  decree  them  sooner^  do 

not  issue  until  fourteen  days  after  the  decease  of  the 

intestate^ 

When  a  person  applies  for  letters  of  administra-  Whtta 

*  *  *^  person 

tion^  he  must  swear  that  as  far  as  he  knows  and  be-  must  do  in 

t&kiDg  out 

lieves  the  deceased  made  no  will,  and  that  he  will  letters, 
truly  administer  the  goods,  chattels,  and  credits^  by 
paying  the  deceased's  debts  as  far  as  the  property 
will  extend,  and  that  he  will  make  a  true  and  perfect 
inventory  of  all  the  goods,  chattels  and  credits,  and 
exhibit  the  same  into  the  registry  of  the  spiritual 
court  at  the  time  assigned  him  by  that  court,  and 
render  a  just  account  of  his  administration  when 
lawfully  required.  He  must  also,  pursuant  to  the 
21  Hen.  VIII.  c.  5.  and  22  and  23  Car.  II.  c.  10.  ' 
enter  into  a  bond  with  two  or  more  sureties  condi- 
tioned for  the  performance  of  those  duties. 

!  9  Co.  $9  h.  4  Bum's  Ecc.  L.  233.     I  4  Burn's  Ecc.  L.  34^, 
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An  administration  once  committed  to  one  of  the 
next  of  kin  excludes  others^  though  equally  related  to 
the  deceased,  the  maxim  being  ''  qui  prior  est  tem^ 
pore  potior  est  jure '." 


Section  IV. 


nistration 
with  the 
villu. 
nezed. 


Of  particular  and  sumtementary  Administrations, 
and  such  as  are  granted  on  the  death  of  an  JSoce- 
ciUor  or  Administrator  intestate. 

IF  no  executor  be  named  iii  a  will*,  or  one  be 
named  who  dies  in  the  life-time  of  the  testator,  or  if 
he  be  incompetent  to  execute  the  office,  or  reftises  to 
act,  administration  with  the  will  annexed  must  be 
granted ;  though,  if  he  subsequently  becomes  compe* 
tent,  such  administration  is  no  longer  of  force. 


But  in  such  cases  administration  will  generally  be 
granted  to  the  residuary  legatee  if  there  be  any, 
(even  if  it  is  uncertain  whether  there  will  be  a  re- 
sidue^) rather  than  to  the  next  of  kin\ 


Of  admi.        If  the  executor  be,a  minor,  administration  must  be 
dnringthc  granted  until  he  comes  of  age  (which  by  stat.  38 


th/wmi-  Geo.  IIL  c.  87.  is  not  until  he  is  21  years  old)  ;  and 
if  there  be  several  executors,  and  all  under  age. 


tor^orexe-  ^ 
cntors. 


'  11  Vln.  Ab.  116.  1  Vent.  218. 
■  11  Vin.  Ab.  69.    2  Bl.  Com.  603. 
>  11  Vin.  Ab.  90.  94, 
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be  who  first  attains  the  age  of  21  years  may  prove 
the  will^  and  the  administration  will  cease*.  But  the 
administration  does  not  cease  on  the  marriage  of  an 
infant  executrix  with  a  husband  of  full  age.  If  one 
of  the  executors  be  of  age^  and  the  other  a  minor^ 
he  who  is  of  age  has  the  execution  of  the  will  ^» 

There  is  also  another  administration  of  this  tempo- 
rary kind  which  is  granted  during  the  absence  of  the 
executor^  or  next  of  kin ;  which  lasts  only  till  the  ex- 
ecutor or  next  of  kin^  respectively  appear^  and  qua- 
lify themselves*. 

Another  sort  of  administration  is  that  which  is  i>«rfnfti>« 

pendency 

granted  while  a  suit  is  depending  either  with  respect  of  awu. 
to  the  will  or  the  administration^  which  is  called  an 
administration  "  pendente  lite/' 

When  the  next  of  kin  cannot  receive  any  benefit  when  all 

1  the  next  of 

from  the  estate^  and  refuse  the  grants  the  course  is  kinreftuc. 
for  the  ordinary  to  issue  a  citation  for  the  next  of  kin 
in  special^  and  all  others  in  general^  to  accept  or  re- 
fuse letters  of  administration,  or  shew  cause  whv  the  Admiait- 

r       ■-  1  M  trationby 

same  sbould  not  be  granted  to  a  creditor  ;  and  if  acredhon 
several  creditors  apply  for  administration^  though  the 
court  may  prefer  one  of  them ;  yet  upon  petition  of 
the  rest,  it  will  compel  him  to  enter  into  articles  to 
pay  debts  of  equal  degree  in  equal  proportions^ 
without  any  preference  of  his  own. 

The  ecclesiastical  court  will  Arrant  administration  to  Where  ad. 

^  miniitra* 

the  attorney  of  the  executor,  or  of  all  the  executors,  tionwiuba 
or  of  all  the  next  of  kin^  if  they  do  not  reside  within  the  attar* 

•  4  Burn's  Ecc.  L.  240. 

•  4  Barn's  Ecc.  L.  240.     1 1  Vin.  Ab.  99.     1  Mod.  47. 

r  IU>U.  Abr.  907.      '4  Bum's  Ecc.  L.  250.  2  Bl.  Com.  605. 
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peyofthe  x\^^  provtiice,  and  if  the  eflfects  are  under  2(W.  such 

parties  en-  * 

ruled.  administration  will  be  g^ranted  whether  they  are  resi- 
dent or  not  witfiin  the  province.  But  an  administra' 
tion  granted  by  a  foreign  court  will  not  be  taken  no- 
tice of  in  an  English  court  of  justice,  in  respect  to 
property  situated  here.  Th^efore,  if  a  will  be  ma^ 
in  a  foreign  country,  disposing  of  goods  in  England, 
such  win  must  be  proved  here  '.  But  it  is  otherwise 
if  the  effects  are  all  abroad,  and  the  will  is  proved 
according  to  the  custom  of  the  country  where  thej 
happen  to  be. 

mew  the      By  38  Geo.  III.  c.  87.     After  the  expiratioa  of 

Executor  •'  * 

rwide.  ortt  twelvc  luonths  from  the  testator's  death,  if  the  execii- 

oftiieju-  I 

risdiction    tor,  to  whom  probatc  has  been  granted,  is  residing 
King's        out  of  the  jurisdiction  of  his  Majesty's  courts,  on  ap- 

courts.  .       .  tf       *f  «• 

plication  of  any  creditor  next  of  kin,  or  legatee 
grounded  on  affidavits  in  the  form  tlierein  specified^ 
stating  the  nature  of  the  demand,  and  the  absence  <£ 
the  executor^  •administration  shall  be  granted. 

Of  aiimit-      A  spccial  administration  may  be  taken  out,  limited 

ed  admi-  ,  ... 

tusuation.  to  a  particular  chattel.  And  this  is  sometimes  of  great 
importance  to  be  done  for  the  sake  of  obtaining  an 
assignment  of  a  term  of  years^  to  protect  the  inbern 
tance  of  a  purchased  estate. 

If  an  administrator  be  outlawed  or  imprisoned  be* 
yond  sea,  administration  may  be  committed  to  another; 
but  only  while  the  incapacity  lasts. 

bastod*        ^^^  person  who  has  no  kindred,  or  a  bastard  who 
dies  iotea.  tauhavc  nouc  legally,  dies  intestate,  the  king  as  uLti^ 

^  11  Vin.  Abr.  18. 
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mus  hares,  is  intitled  to  his  property*:  but  in  such  case 
it  is  the  practice  to  transfer  the  royal  claim  from  the 
crown  to  the  nearest  connexion  of  the  party  to  whom 
the  ordinary  of  course  grants  letters  of  administra- 
tion^ with  a  reservation^  as  it  is  said^  of  a  tenth  or 
other  small  proportion  of  the  property. 

When  there  are  two  administrators^  and  one  of 
them  dies^  the  survivor  is  sole  administrator '.  If  a 
sole  administrator  die^  a  new  one  must  be  appointed 
by  the  ordinary. 

If  a  person  dies  intestate^  leaving  a  father  or  other  Where  thb 
person  who  will  be  entitled  to  the  administration  en-  Soed'to*^ 
^irely  for  their  own  sakes^  being  solely  interested  in  for  hu^own 
the  property,  and  not  for  the  purpose  of  distributing  dkt  befln^ 
the  effects  to  others  equally  entitled,  and  such  father  Ldmifi^''^ 
or  other  person  die  before  taking  out  letters  of  ad-  ^****"' 
ministration,  his  representative,  and  not  the  repre- 
sentative of  the  deceased  will  be  entitled  to  the  admi- 
nistration^.    But  in  the  case  of  a  husband  it  has  been 
settled  that  the  court  is  bound  by  the  statute  31  Ed.  III. 
c.  11.  to  grant  administration  to  the  next  of  kin  of  the 
wife  who  shall  be  a  trustee  in  equity  for  the  husband's 
representatives '. 

Where  an  executor  or  administrator  aftet  probate  or  the  ad. 
or  letters  of  administration  dies,  without  having  fully  uoTde^ 
tidminiBtered,  afresh  administration  is  granted  of  the  '^"'•"^■^ 

*  3  P.  Wms.  S3.     1  Woodes.  398. 

*  Ca.  Temp.  Talb.  127.    4  Burn's  Ecc.  L.  Ml. 
'^  1 1  Yin.  Ab.  88.  foL  25.     1  P.  Wms.  381. 

I  3  Ath.  526.    4  Bum's  Ecc.  L.  236,    1  Ycz.  16.    1  Will.  100. 
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goods  unadministered^  cafled  an  administration  de  bo* 
nis  non  ". 


Where  an  If  an  executor  be  also  residuary  legatee  and  die, 

executor,  -^       " 

also  rei»i-  /whether  before  or  after  probate)  intestate,  adminis- 

daarylega-  * 

tee,  dies  tration  with  the  will  of  the  first  testator  annexed  shall 

has  liaiy  be  granted  to  the  administrator  of  such  executor^  or 

tered.  if  he  made  a  will  his  executor  will  be  entitled  to  such 


Where  a 
feme  co- 
vert eirecii- 
trixand 


administration 


If  a  feme  covert  be  executrix,  and  also  residuary 


le^dwy  l^g^^t^^i  ^^^  d*^  intestate,  the  husband  will  be  enti- 
*S^tes-  ^^  '^  administer  to  the  testator  •. 

tate. 

Where  a        If  a  surviviug  executor  renounces,  administration 
czecnto?    is  granted  to  the  next  of  kin  of  the  testator,  and  not 
renounces.  ^^  ^j^^  representative  of  the  deceased  executor^  even 
though  he  proved  the  will  and  acted  ^. 

minis*  **^'  ^^  cascs  where  administration  has  been  improperly 
tionimpro-  granted,  it  is  sometimes  void^  and  sometimes  only 
granted  is  voidable.    It  is  void  if  granted  in  derogation  of  the 

▼oid,  and  ^  ^ 

where  only  right  of  an  executor ;  as  where  one  has  been  named, 
and  the  will  has  been  suppressed,  or  its  existence  un« 
known  \  or  before  the  refusal  of  the  executor,  or  a 
Aresh  refusal  of  a  surviving  executor  who  refused  in 
the  life-time  of  his  co-executor,  or  without  compe- 
tent authority.  But  where  it  is  granted  in  deroga- 
tion of  the  right  of  kindred  according  to  the  degrees 
of  affinity,  as  to  one  not  next  of  kin,  or  to  one  next 
of  kin  jointly  with  one  not  of  kin,  or  to  a  creditor  be- 

-  11  Vin.  Ab.  111. 

"  11  Vin.  Ab.  88.  M.   Com.  Dig.  Admor.  (B.  0.) 

'11  Via.  Ab.  89.  91.      » 11  Yin.  Ab.  90. 108.      <  Flow.  W9. 


.  ) 
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fore  the  renunciation  of  the  next  of  kin^  in  these 
cases  it  is  avoidable  only  by  the  act  of  the  Spiritual 
Court.  It  is  subject  also  to  be  repealed  when  grant- 
ed to  the  next  of  kin  instead  of  the  residuary  legatee, 
and  that  even  though  there  be  no  victual  residue'^  or 
if  granted  to  the  next  of  kin  of  a  feme  covert  instead 
of  her  husband  *« 

But  there  are  some  cases  in  which^  though  an  ad- 
ministration may  be  said  to  have  been  granted  with 
some  degree  of  irregularity,  (as  when  among  the  kin- 
dred of  the  same  degree  administration  is  granted  to 
the  younger  instead  of  the  elder,  or  the  female  in- 
stead of  the  male,  or  to  a  creditor  for  a  less  instead 
of  one  for  a  larger  amount),  yet  it  does  not  seem  to  be 
within  the  competency  of  the  Spiritual  Court  to  re- 
voke or  repeal  the  grant  * ;  nor  is  the  abuse  of  the 
letters  of  administration  a  sufficient  ground  for  repeal, 
as  the  ordinary  ought  to  have  taken  sufficient  caution 
in  the  first  instance  ^.     If  after  an  administration  be 
granted,  a  second  be  issued^  and  afterwards  the  first 
is  repealed,  the  second  shall  stand  ^.     In  all  cases 
the  question  of  fact  as  to  the  next  of  kin   is  exclu- 
sively a  matter  of  spiritual  cognizance'. 

It  is  plain  that  wherever  the  administration  is  void, 
and  not  merely  voidable,  the  acts  done  under  the  ad- 
ministration will  be  of  no  validity ;  for  the  administra- 
tion was  void  ab  initio.  So  also  where  the  adminis- 
tration is  only  voidable  if  it  be  reversed  upon  an 
appeal  ^  But  all  lawful  acts  of  the  first  administra- 
tion shall  stand  good,  if  it  is  only  countermanded  or 

'  Veot.  219.        '  11  Yin.  Ab.  92.         Ml  Vin.  Ab.  100. 116. 
•  11  Vio.  Ab.  115.  1  Vent  219.     ^  Com.  Dig.  Admor.  (B.  3.) 
■  11  Vin.  Ab.  92.  115.  Ul  Vin.  Ab.  117.  3  T.  Rep.  129. 
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teToked  upon  suii  by  citation ;  and  it  is  always  suffi- 
cient if  a  debt  is  htmafide  paid  to  the  visible  adminis- 
trator '.  The  debts^  funeral  espences>  and  legacies 
paid  by  an  administrator^  shall  be  alloired  to  be  de« 
ducted  in  the  damans  recovered  against  him  on  the 
tiubse^uent  appearance  of  an  executor. 


Section  V. 

Of  the  power  and  interest  qf  an  Executor  or  Admu 
nistrator  in  respect  to  the  Testator's  property. 

Difference      THE  law  makes  a  cautious  and  salutary   distinc- 

between        ^  -^ 

anexecu-  tion  between  the  property  to  which  an  executor  or 

tort  own       '       .  ... 

property,    administrator  is  entitled  in  his  own  ri^rht.  and  that 

and  that  .        /y»    . 

which  is  which  he  possesses  in  his  official  capacity.  His  own 
cutor,  in  property,  therefore,  is  all  that  will  pass  by  a  general 
th^^cons^  grant,  nor  are  the  testator's  effects  liable  to  be  taken 
Shiegid ^  in  execution  for  the  debts  of  his  executor  or  adminis* 
2tuaUon»^  trator,  or  to  be  passed  by  the  commissioners'  assign- 
ment in  case  of  his  bankruptcy,  or  to  be  transferred 
by  the  marriage  of  the  executrix. 

Of  terms  of     Chattels  real  are  such  as  partake  of  real  estate,  that 

years,  and  ,  ... 

leases.  is  to  say,  such  interests  as  are  issuing  out  of^  or  an- 
nexed to,  real  estates,  as  terms  for  years  though  deter- 
minable on  lives,  and  reversionary  interests  in  such 
terras,  next  presentations  to  churches,  estates  by 
elegit,  &c.  These  vest  in  the  executor,  and  are 
distributable  by  him  as  assets  of  the  testator ;  and  if  a 

'  AUen  9.  Duudag,  3  T.  iiep«  lU. 
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lease  is  renewed  by  an  execotor/the  new  lease  shall 
stand  in  the  place  of  the  old  one  as  assets ^  An  ex-* 
ecutor  cannot  waive  a  term  of  years  of  which  his  tes« 
tator  died  in  possession^  though  it  be  of  no  value^  with-* 
out  a  total  renunciation  of  the  executorship,  unless 
he  has  not  assets  sufficient  to  pay  the  rent,  in  which 
case  on  giving  notice  to  the  lessor  he  may  throw  up 
the  lease  **.  And  though  a  term  be  merged  in  the  ex-«, 
ecutor  by  the  accession  of  the  inheritance,  yet  it  will 
be  in  esse  as  to  creditors  and  legatees  '^. 

Though  all  chattel  interests  vest  in  the  personal  re^ 
presentative,  yet  where  such  chattels  partake  of  the 
nature  of  real  property,  as  leases  for  years,  -  the  law 
does  not  regard  the  executor  as  being  fully  possessed 
of  them  until  he  has  entered :  but  where  they  are  of 
such  a  nature  as  not  to  admit  of  actual  entry,  as  is  the 
case  with  all  incorporeal  hereditaments,  the  executor 
has  an  immediate  possession  by  construction  ^. 

Things  of  a  personal  nature  pass  to  the  personal  ^^^^^ 
representative,  unless  in  certain  excepted  cases. 
Things  animate,  where  they  are  of  the  tame  kind, 
and  likewise  such  as  are  naturally  wild,  provided  they 
have  been  rendered  tame  by  art,  or  kept  in  a  confined 
state,  belong  to  the  executor ;  but  animals,  wild  by 
nature,  which  are  not  so  confined,  or  escape  from 
their  confinement  and  regain  their  natural  liberty,  . 
are  not  considered  as  property,  and  therefore  of  course 
are  not  transmissible,  except  where  they  are  in  the 
habit  of  going  loose  and  returning,  or  have  a  mark 
or  collar  upon  them  to  denote  the  property  in  them. 

•  3  Bac.  Abr.  58. 

*  Ld,  Raym.  554.   5  Rep.  30,  Hargraye's  case.     1  Salk.  297. 
Off.  Exec.  120. 

;  1 1  Vin.  Abr.  129.  *  U  Via.  Abr.  24o! 
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Fhiit,  Many  things  affixed  to  or  growing  upon  the  free- 

com/ and  hold,  and  which^  while  so  circumstanced,  are  part  of 
the  freehold  property,  become  personal  by  separation 
from  the  freehold,  as  fruit  gathered,  or  the  plants  and 
trees  themselves,  or  their  branches  when  felled  or 
lopt.  Within  the  description  of  personalty  also  are 
included  the  produce  of  the  land  raised  by  labour  and 
manurance,  as  corn  growing,  and  such  like  produce, 
and  it  seems  also  those  grasses  which  are  usually  call- 
ed artificial  grasses  *.  So  also  what  are  usually  call- 
ed vegetables  or  garden  stuff,  and  obviously  all 
manure  not  spread  upon  the  land '. 

Inanimate  goods  of  a  moveable  kind  all  fall  under 
the  description  of  personal  chattels,  to  which  class 
may  be  added  property  in  any  stock  or  fund. 

Appren.  The  relation  between  master  and  apprentice  is  not 
transmissible  to  the  executor' ;  though,  if  the  parties 
consent,  the  apprenticeship  may  be  continued  with^ 
the  executor  in  the  same  trade. 

Literary  Literary  property,  and  the  interest  in  a  patent,  by 
prope  y.  ^j^^^^  ^^  ^.j^^  several  statutes  relating  to  them  respect- 
ively, are  transmissible  to  the  executor ;  and  it  may 
be  generally  laid  down,  that  whenever  an  absolute 
property  in  any  moveable  chattels  was  vested  in  the 
testator,  such  property  vests  in  the  executor  immedi- 
ately on  the  testator's  death,  and  in  the  administrator 
by  relation  from  the  death,  wherever  they  are  situa- 
ted ;  the  law  giving  a  constructive,  possession  to  such 
representative  where  actual  possession  cannot  be 
had. 

*  2  Black.  Com.  122,  123. 

'  1  Bl.  Com.  427,  42S.    Stra.  1115. 1266.    Doug.  70, 

«  U  Vin.  Abr.  175. 
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He  is  also  entitled  to  all  personal  equitable  rights  of  a«  legal 

*  *  *-*  cboses  in 

his  testator,  and  to  the  benefit  of  all  personal  con-  action  as 

*  well  a» 

tracts  made  with  hira.     As  if  a  lease  be  contracted  to  equiubie 

*  .  J     rights  in 

be  made  to  B.  and  B.  die  before  the  lease  is  executed,  personalty 

1  1111  cometotha 

the  right  vests  m  the  executor,  and  the  lease  when  executor. 
made  becomes  assets  in  his  hands  \    So  also  will  the 
damages  recovered  for  the  breach  of  such  a  contract : 
but  the  choses  in  action  of  a  testator  shall  hot  be  as-^ 
het&  till  they  are  recovered  and  levied' ;  unless  indeed 
they  are  released  by  the  executor ;    for  his  release 
thereof  is  equivalent  in  law  to.  a  receipt  of  the  same  ^. 
But  where  the  caHse  of  action  arises  after  the  testa- 
tor's death,  the  debt  or  damages  are  assets  in  law  be- 
fore the  recovery  by  the  executor.     If  a  contract 
were  made  with  the  testator  concerning  his  real  estate 
only,  a  ^breach  after  his  death  gives  to  his  heir,  and 
not  to  his  executor,  a  title  to  the  damages. 

Chattels  which  were  never  vested  in  the  testator  in  So  also,  ft- 

ture  and 

possessioDo   or  which  were  limited  to  him  upon  a  condition. 

al  interests 

.  (uture  event  or  condition,  may  come  to  his  execu-  in  chattels. 
tor,  and  be  distributable  as  assets  in  his  handd.  As 
where  A.  is  entitled  to  a  lease  for  years,  or  for  his 
life,  remainder  toB.,  and  B.  dies  in  the  lifetime  of  A., 
«ipon  the  death  of  A.  the  term  shall  ^oto  the  executor 
of  B.,  and  be  assets  in  his  hands  ;  and  even  during 
the  life  of  A.,  while  it  continues  a  remainder,  B.*s  ex- 
ecutor is  entitled  to  sell  sucb^emainder  for  its  present 
value,  and  to  hold  the  produce  as  assets.  So  after 
the  death  of  a  pawner  or  mortgagor,  the  right  to  re- 
deem the  .chattel  in  pawn  or  mortgage  devolves  upon 
his  executor,  and  the  excess  in  the  value  of  the  thing 
beyond  the  money  paid  for  redemption  is  assets. 

'  1 1  Vin.  Abr.  23L  *  11  Vin.  Abr,  239,  240. 

?  Hob.  66. 
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Of  thetct.      A  man's  trade  or  business  terminates  in  law  on  his 

tator's 

trade,  and  deaths  and  if  the  axecutor  carry  it  on^  he  is  said  to 

the  conse-  •  •  i 

quencesof  Carry  it  on  at  his  own  risk  ,  even  though  his  name 

tors  carry-  should  not  appear  in  it "".     But  under  the  sanction  of 

*  ^"'    the  court  of  Chancery  his  representative  capacity  in 

respect  to  the  business  may  be  continued  to  him  ". 

If  he  only  disposes  of  the  stock  in  trade  he  does  not 

thereby  become  a  trader^  or  subject  to  a  commission 

of  bankruptcy  *. 

Of  the  ex.       A  Contract  made  with,  or  a  gift,  grant,  or  legacy  to, 
terest  in     a  man  and  his  assigns,  upon  the  death  of  the  donee  or 

legacies  so  o  * 

due  to  his  grantee  before  performance  or  payment,  passes  to  his 
executor  or  administrator  as  his  assignee  in  Iaw'« 
But  it  is  to  be  remembered  that  he  is  only  an  assignee 
in  law  ;  therefore  it  has  been  held  that  if  A.  binds 
himself  to  pay  102.  to  the  assignee  of  B.  B/s  executor 
shall  not  have  the.  money,  because  as  executor  he  can 
only  take  to  the  use  of  the  testator^  though  if  the  ob- 
ligation were  to  pay  the  money  to  B.  or  his  assignee^ 
the  right  having  vested  in  the  obligee  himself^  would 
pass  to  his  executor  as  assignee  in  law  "i. 

What  chat-  Things  annexed  to  and  consolidated  with  the  inhe- 
the  inherit-  ritauce  shall  accompany  it ;  therefore  rents  which  are 
incident  to  the  reversion,  and  which  have  not  become 
in  arrear  in  the  lifetime  of  the  testator,  do  not  belong 
to  the  executor ;  and  if  the  lessor  die  on  the  day  on 
which  the  rent  is  payable^  after  sunset^  and  before 
midnight,  the  rent  does  not  go  to  the  executor,  but 
to  the  heir,  as  in  strictness  it  was  not  due  till  the  last 

'  1  T.  Rep.  2g5.  *  Cooke's  Bkpt.  Iav,  p.  67. 

»  2  Ves.  Jan.  34.  •  1  Atk.  102. 

Mi  Via.  Abr.  156.  <  11  Via.  Abr.  Ml. 
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minute  of  the  natural  day ',  ( 1 )  So  a  term  for  years  in 
trust  to  attend  the  inheritance  shall  accompany  the 
real  estate  ^  and  the  trustee  of  a  term  raised  for  a 
special  purpose^  shall  hold  the  same  after  the  purpose 
is  answered'  in  trust  for  the  person  having  the  bene- 
ficial interest  in  the  freehold  *. 

If  an  absolute  interest  in  a  term^  or  the  next  pre* 
sentation  to  a  living,  which  is  a  mere  chattel  %  is 
granted  to  a  man  and  his  heirs^  the  law  will  give  it  to 
the  executor  of  the  grantee  *.  But  the  powers  and 
remedies  incident  to  a  rent  charge  descend  to  the 
hcir^  and  accompany  the  inheritance ^  though  th©  ^ 
entry  itself  gives  only  a  chattel  interest  to  the  party. 

It  is  not  competent  to  the  guardian  or  trustee  to 
change  the  value  of  an  estate,  unless  be  acts  under  a 
decree  of  a  court  of  equity.  Thus  a  lunatic's  estate, 
if  laid  out  in  the  purchase  of  lands,  has  been  declared 
in  equity  to  remain  personal  estate^  and  an  account  de- 
creed'. The  beneficial  interest  in  a  mortgage,  unless 
controlled  by  positive  provision,  belongs  to  the  per- 
sonal representative,  for  the  fund  was  personal,  and 
the  contract  was  personal,  and  so  shall  the  security 

'  Hax.  Co.  Litt.  202.  n.  1.  '11  Vin.  Abr.  172. 

'  11  Vin.  Abr.  J71.  *  11  Vin.  Abr-  173. 

"  11  Vin.  Abr.  155.  '  11  Vin.  Abr.  147. 
11  Vin.  Abr.  151. 


(1)  Bat  where  a  person  haTing  only  an  inteinst  for  his  life  ill 
the  land,  demises  it,  and  dies  between  the  rent  days,  whereby  the 
lease  determines,  his  executors  or  administrators  shaU  in  an  actioA 
for  the  use  and  occupation,  recover  a  just  proportion  of  the  rent, 
from  the  laKt  day  of  payment,  to  the  death  of  the  testator,  l>f 
statute  11  Geo.  II.  c.  19.  sec.  15. 
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be  considered.    Upon  redemption^  therefore^  the  heir 
must  reconvey  the  land  without  receiving  the  money. 


Tithes  set 
out,  moot 


If  a  person  seised  of  an  estate  of  inheritance  in 

UfldVc  *^'^®^  ^*^  ^^^^^  *^^y  ^^^  s^*  ®w*^  they  will  go  to  the 
executor  *.  Muniments  of  the  land^  such  as  charters, 
deeds  and  court  rolls,  pass  with  the  estate  to  the  heir ; 
but  if  these  writings  are  a  deposit  in  the  hands  of 
another  for  securing  a  sum  of  money,  the  interest  in 
them  will  devolve  to  the  personal  representative  of 
such  creditor  on  the  principles  before  laid  down. 

lubbits  in       ^  it  has  been  before  remarked  of  certain  chatteb 

a  warren, 

^^  iV ..  personal  connected  with  the  estate,  as  rabbits  in  a 

pond,  fruit,  *^  ' 

^^y  warren,  fish  in  a  pond^  &c.  that  they  pass  to  the  exe- 
dpc.  '  cutor,  with  his  chattel  interest  in  the  land,  so  they 
accompany  the  inheritance  in  its  descent  to  the  heir. 
Thus  also  trees  and  hedges  unsevered,  fruit  unga- 
thered,  and  grass  growing,  descend  with  the  land  to 
the  heir  as  the  permanent  profits  of  the  earth ;  though, 
as  we  have  seen,  fructus  industriales,  as  corn  raised 
by  artificial  culture,  go  to  the  executor.  And  so  it  is 
with  hops,  though  growing  on  their  ancient  roots  ^. 

Ofthecon-      Where  an  executor  has  so  mingled  the  property  of 

version  of  o  a       ■.        .^ 

property,  his  testator  with  his  own,  that  it  cannot  be  distin- 
guished from  it,  or  the  property  is  of  such  a  nature 
as  not  to  be  capable  of  being  specifically  followed, 
such  property  must  be  considered  as  of  necessity  al- 
tered, as  where  it  consists  of  ready  money^  which 
cannot  be  taken  in  execution  on  a  judgment  against 
the  executor^  as  being  de  bonis  testatoris.  And  as  he 
is  incapable  of  suing  hlqiself,  he  may  retain  his  own 

*  Com.  Dig.  Biens.  A.  2.  *  Har.  Co.  litt.  55.  B. 
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debt  out  of  the  effects^  which  will  amount  to  an  entire 
conversion  of  the  testator's  property  into  his  own, 
and  that  by  mere  operation  of  law^  where  his  debt 
covers  the  whole  assets. 

The  interest  of  an  administrator  as  to  the  subject  P^*^/  *°t 
over  which  it  extends,  is  commensurate  with  that  of  «;thoriw 

'  ofthead- 

an  executor.    And  so  it  is  even  where  the  administra*  »ini»tra- 

tor,  and 

tion  is  for  a  limited  time,  so  long  as  it  lasts.    But  the  differ- 

ences  in 

in  respect  of  authority,  these  particular  and  special  these  re- 
administrations  come  short  of  the  executor  and  gene-  tween  par. 
ral  administrator,  and  vary  from  each  other  in  many  general  ad- 
essential  particulars.     To  all  these  restricted  admi-  ton; 
nistrations,  whether  durante  minoritate,  durante  ab- 
sentia, or  pendente  lite,  or  in  whatever  other  form^ 
some  powers  belong  in  common.    They  may  do  what- 
ever cannot  be  delayed  without  prejudice  to  tliat 
which  is  committed  to  their  care.     As  for  example, 
all  produce  which  would  grow  worse  by  keepings 
they  may  undoubtedly  sett*.     They  may  pay  the  tes- 
tator's debts,  and  dispose  of  his  unperishable  property 
for  that  purpose*.     They  may  also  receive  debts  due 
to  the  testator^,  and  may  bring  actions  to  recover 
them^,  and,  lastly,  they  may  retain  debts  which  were 
due  to  themselves  from  the  testator'. 

« 

An  administrator  with  the  will  annexed  may  assent  with  uie 

will  an-  • 

to  a  legacy  ,  but  where  the  form  of  the  grant  is  spe-  nexed. 
cially  and  expressly  restrictive,  as  adusum  et  commo- 
dum  infantis,  neither  the  power  of  assenting  to  a 
legacy,  or  of  making  leases,  will  go  with  the  office. 

*  11  Yin.  Abr.  102.  103.    Cro.  El.  718.     5  Rep.  9. 

*  5  Rep.  29.  n.  b.     Hob.  250.  *  Com.  Dig.  Admon^  F. 
'  2  P. Wms.'  576.                •  Com.  Dig.  Admon.  F. 

*  5  Rep.  29.  b. 
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An  administrator  during  infancy^  may  make  leases 
of  any  term  vested  in  the  infant  executor^  which  will 
be  certainly  good^  till  snch  infant  executor  come  of 
age  \  and  it  is  said  till  he  avoid  it  by  his  entry.  But 
he  can  do  nothing  to  the  prejudice  of  the  infant^ 
therefore  he  ought  not  to  sell  unless  there  is  a  neces- 
sity for  it^;  nor^  indeed^  will  his  assent  to  a  legacy  be 
efiectualj  unless  he  has  assets  for  its  payment  ^,  or  hia 
release  of  a  debt^  unless  he  has  actually  received  it ". 


Joint  ad-        A  Joint  administration  resembles  in  all  respects  a 
tors!*^    joint  executorship ' ;  and  if  one  die,  the  right  of  ad- 
ministration survives  to  the  others*. 


Danmte 
ftbsentia. 


The  statute  38  Geo.  3.  c«  87.  sec.  7.  gives  the  same 
powers  to  an  administrator  durante  absentia  as  are 
vested  in  the  administrator  during  the  minority  of  the 
next  of  kin ;  and  by  section  4.  of  the  same  act,  in 
case  of  the  absence  of  an  executor  for  a  year  after  the 
testator's  death,  out  of  the  jurisdiction  of  His  Ma- 
jesty's courts,  and  a  suit  is  instituted  in  a  court  of 
equity  by  a  creditor,  the  court  in  which  the  suit  is 
pending  is  empowered  to  appoint  persons  to  collect 
in  outstanding  debts,  or  effects  due  to  the  testator's 
estate. 


As  the  personal  goods  of  the  deceased  devolve  upon 
the  executor  or  administrator^  he  has  a  right  to  take 
peaceable  possession  of  such  effects,  and  if  resisted  he 
has  his  remedy  by  action  ^;  and  on  producing  the  pro-* 
bate  or  letters  of  administration  at  the  bank,  he  has  a 
right  to  have  the  funded  property  of  the  deceased 


'  6  Rep.  67.  b. 
^  6  Rep.  29.  b. 
•2P.  Wms.  121. 


*  2  And,  132. 
"  1  Roll.  Abr.  910. 
'  11  Yin.  Abr.  267. 


•  2  Vest.  267. 
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transferred  into  his  own  name.  In  a  word,  he  has  the 
same  property  in  the  effects  of  the  deceased  as  the 
deceased  himself  had  when  living,  the  same  power  of 
disposing  of  them,  and  the  same  remedies  for  recover- 
ing or  protecting  them. 


Section  VI. 
Of  the  Remedies  at  Law  and  in  Equity. 

FOR  the  recovery  and  protection  of  the  rights  and 
interests  which  are  thus  vested  in  an  executor  or 
administrator,  the  law  has  armed  them  with  adequate 
means.  Whatever  actions  the  testator  might  have 
had  to  enforce  the  performance  of  personal  contracts, 
the  executor  is  competent  to  bring  in  his  representative 
capacity  ;  and  even  where  the  covenant  for  assuring 
lands  was  broken  in  the  testator's  life-time,  the  exe- 
cutor, though  not  expressly  named,  was  held  capable 
of  bringing  his  action  for  the  damages;  damages  being 
in  such  a  case  the  principal  subject,  and  not  accessary 
to  the  realty  only  *. 

For  inj  uries  done  to  the  person  or  freehold  of  the  in  what 
testator,  or  what  the  law  calls  torts,  the  executor  has  ^utor 
no  remedy.    But  by  virtue  of  the  stat.  4  Ed:  3.  c.  7.  ^dy  form 
an  executor  is  entitled  to  recover  by  action  a  com-  Jme L  the 
pensation  in  damages  for  a  trespass,  in  taking  away  ^^•^**®'-  - 
the  testator's  goods  in  his  life-time ;  and  by  an  equi- 
table extension  of  the  benefit  of  that  statute,  he  may 
have  other  remedies  for  injuries  done  to  the  testator's 

'  *  Com.  Dig.  Admon.  B.  13. 
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•^    chattels^  in  bis  life-time^  as  trover^  for  the  conversion 
of  the  testator's  goodg^  or  trespass^  for  cutting  the 
corn  growing  on  his-  freehold,  and  carrying  it  away, 
or  for  entering  with  catUe  on  the  testator's  leasehold 
premises  ^.     An  executor  is^  also^  under  the  same  be- 
neficial construction  of  that  statute^  entitled  to  a  debt 
accrued  to  the  testator  for  not  setting  out  tithes^  and 
to  the  remedy  for  such  debt  given  by  the  statute 
3  and  3  of  Ed.  6.  c.  13  ^     In  a  word^  the  executor 
may  have  his  remedy  by  action  for  every  inJury^ 
done  to  the  testator's  personal  estate  before  his  deaths 
And  it  seems  also^  that  he  may  maintain  ejectment 
for  an  ouster  of  the  testator^  even  from  premises 
whereof  he  was  seised  in  fee^  proceeding  for  damages* 
only  ^  as  a  lessee  may  do  where  his  interest  expires,, 
pending  the  suit.     If  the  premises  were  leasehold, 
he  is  entitled  to  bis  jejectment  for  recovering  the  term 
by  the  common  law.  And  on  the  same  authority  he  may 
avow  for  f'ent  in  arrear  at  the  testator's  deaths  as  in* 
cident  to  a  reversion  for  years*.     He  may  have  his 
action  of  replevia  for  goods  distrained  in  the  testator's 
life-time  1 

Where  the       In  numerous  cases  too^  where  the  cause  of  action 

c&me  of 

action  has  has  happened  since  the  testator's  deaths  the  ex- 
«incetiie  ccutor  may  bring  his  action  as  such,  where  the 
death*  subject  of  the  action  vests  in  him  in  that  capacity. 
Thus  he  may  maintain  quare  impedit,  where  the  tes- 
tator died  possessed  of  a  term  in  an  advowson,  arid 
the  disturbance  was  after  sut;h  death ;  as  he  also  might 
where  the  testator  died  within  six  months  after  the 

*  3  Bac.  Abr.  58.  1  Vent.  187. 

*1  Sid.  88.  497.     1  Vent.  30.  i 

*  1  Vent.  30.     3  T.  R.  13.  •  1  RoU.  Abr.  €73. 
'1  Sid.  83.    Gilb.  L  of  dist.  3  ed.  156. 
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usurpation^.  So  also  wherever  a  debt  arose  after  the 
testator's  deaths  upon  a  contract  made  with  him  in  his 
lijfe-time^  or  where  a  bond  was  forfeited,  or  the  goods^ 
taken  after  that  event.  And  he  may  avow  in  that  cha<* 
racter  for  rent  of  leasehold  premises,  becoming  due 
from  the  under-tenant  after  the  testator's  death  ^  In 
like  manner  he  may  bring  an  action  as  executor^ 
wherever  a  contract  is  made  with  him  as  such. 

.  Where  he  is  plaintiff  m  an  action,  which  he  must  wiwd  w 
Wing  in  his  representative  capacity,  he  pays  no  costs,  is,  and 
either  on  a  nonsuit  or  verdict ;  but  if  he  may  bring  not,  liable 
the  action  without  naming  himself  executor,  there     ^^  * 
he  is  liable  to  costs,  whether  be  names  himself  executor 
or. not,  if  he  fail.     As  where  in  trover,  both  the  trover 
and  conversion  were  subsequent  to  the  death  of  the 
testator  * ;  or  where  he  proceeds  in  assumpsit  for  mo- 
nies had  and  received  after  that  event ^.    Nor  will  he 
be  exempt  from  costs  where  he  fails  through  his  own 
mispleading  ^   gross  misconduct,  or  wilful  de&ult. 
For  an  escape  out  of  execution  on  a  judgment  ob- 
tained by  the  testator,  whether  the  escape  happened 
in  the  life-time",  or  after  the  death  of  the  testator", 
the  executor  may  bring  his  action,  and  recover  against 
the   sheriff,  in  his  representative  capacity;  so  also 
where  the  escape  happened  on  a  judgment  recovered 
by  himself  as  executor.  (2) 

■  Popb.  189.  4  Leon.  U.  Ml  Tin.  Abr.  204. 

*  7  T.  R.  368.  *  7  T.  R.  234.  *  «  T.  R.  654. 

■  Cro.  Car.  297.     Dy.  322.  '  3  Boc.  Abr.  57. 


(2)  2  T.  R.  128.  Whether  an  action  does  or  does  not  Ueas  be* 
tweea  executors  for  an  escape  in  the  testator's  life-time,  depends 
upon  the  distinction  between  a  tort  which  does,  and  a  tort  whick 
does  not,  rest  an  interest  in  the  party  wronged.    In  the  case  of  a 


C.8. 
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Of  the  re-       \i  commoii  law,  if  the  plsintiff  died  after  final 
by  the       iudffment  and  before  execution^  the  executor  or  ad« 

statute  17    JO' 

^-  s-  ministrator  might  proceed  to  final  judgment^  by  first 
suing  out  a  scire  facias ;  and^  if  the  testator  died  after 
CTLecution  by  fieri  fiicias  had  been  taken  out  by  him^ 
the  sheriff  might  go  on  to  levy  the  money^  and  might 
pay  it  over  to  the  executor.  If  the  plaintiff  died  at 
any  time  before  final  judgment^  the  suit  abated^  and 
the  executor  had  to  begin  afresh.  But  by  the  statute 
17  Car.  2.  c.  8.  if  either  the  plaintiff  or  defendant  in 
a  cause^  die  after  verdict^  and  before  judgment^  the 
death  shall  not  be  alleged  for  error^  so  as  the  judg- 
•  ment  be  entered  within  two  terms  after  the  verdict ; 
and  if  the  death  take  place  after  the  assizes  have  com- 
menced, though  before  the  verdict,  the  case  is  re- 
medied within  the  act.  On  this  statute  the  judgment 
is  entered  as  if  the  deceased  party  were  still  living*; 
but  before  execution  can  be  had  upon  it,  there  must 
be  a  scire  facias  to  revive  it,  and  judgment  must  be 
entered  within  two  terms  after  the  verdict,  and  such 
scire  facias  must  proceed  in  conformity  with  the  judg- 
ment, and  be  general^  as  on  a  judgment  against  the 
party,  as  if  he  were  living. 

•  J  Salk.  4'2. 


7/icre  torty  the  rule  of  actio  personalis  nioritur  cum  persona  strictlj 
holds.  Thus  an  executor  cannot  maintain  an  action  on  the  case  for 
an  escape  on  mesne  process  in  his  testator's  life-time.  But  for  an 
escape  out  of  execution  in  his  testator's  life-time,  an  executor 
may  have  his  action  on'  the  case,  on  the  equity  of  the  stat. 
4  Ed.  3.  In  the  case  of  a  devastavit,  that  being  a  wrong  vest- 
ing an  interest,  and  a  debt  arising  ex  delicto,  the  action  surriyes 
ta  the  executor.  See  Berwick  v.  Andrews,  %  Lord  Raym.  971. 
But  an  action  will  not  lie  against  an  executor  for  an  escape  in  the 
Hfe-time  of  his  testator. 
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By  the  statute  8  aad  9  Wm,  3.  c.  11.  sec.  6.  pro-  pfthe"- 

•*  *  lief  sjiven 

vision  has  been  made  for  the  death  of  the  plainlilf,  bythesta- 

'^  ^    tnte  8  and 

after  interlocutory,  and  before  final  jud^cnt.     The  9  wm.  3. 

,  St  6« 

action  in  such  case  shall  not  abate,  if  it  were  of 
such  a  nature  as  might  have  been  originally  brought 
by  the  executor  or  administrator,  but  the  executor  or 
administrator  shall  have  a  scire  facias  against  the  de- 
fendant ;  or  if  the  defendant  die  after  such  interlocu- 
tory judgment,  against  his  executor  or  administrator. 
And  if  the  defendant,  his  executor  or  administrator, 
appear,  and  shew  no  cause  to  arrest  the  final  judg- 
ment; or  on  a  scire  facias,  or  two  nihils,  make  default, 
a  writ  of  inquiry  shall  go,  and  being  executed  and 
returned,  judgment  final  shall  be  given  against  the 
defendant,  or  against  his  executor  or  administrator. 
On  this  latter  statute  the  judgment  is  to.  be  entered 
for  or  against  the  executor  or  administrator,  and  not 
as  under  the  stat.  17  Car.  2.  for  or  against  the  party 
himself. 


A  temporary  executor  may  bring  actions  as  well  as  Tcmpo- 
an  executor  generally  constituted,  and  the  game  right  cutorjex^ 

1  i»  1  •  ecutorof 

devolves  upon  the  executor  of  an  executor  by  virtue  au  execu- 
of  the  statute  25  Ed.  3.  c.  5.     The  husband  of  an  ex-  band  of  an 
ecutrix  has  also  the  full  right  of  bringing  actions,  but  co-execu-' 
he  cannot  sue  in  the  representative  capacity  without 
joining  his  wife.     As  co-executors  make  but  one  per- 
son, in  consideration  of  law,  they  must  all  join  in  such 
actions  as  arc  brought  in  his  right,  even  those  who 
have  not  proved  the  will**.     And  to  prevent  a  collu-  summons 

and  sevrr- 

sion  between  a  debtor  and  a  co-executor  the  law  has  ance. 
provided  that  if  one  executor  refuse  to  join  his  com- 

'  Com  ..Dig.  Picador.  (2.  D.  1.) 
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panion  in  an  action  for  recovering  a  debt  due  to  the 
testator's  estate^  the  wilh'ng  executor  first  commenc- 
ing the  suit  in  the  names  of  both^  may  afterwards^  by 
summoning  the  other^  obtain  what  is  called  a  judgment 
of  s^everance^  which  is  an  authority  to  sue  alone ;  and 
the  same  judgment  shall  be  given  for  default  upon 
'  the  summons ;  and  then  the  executor  so  having  sum- 
moned may  proceed  without  the  other,  and  the  judg- 
ment and  execution  shall  be  in  the  name  of  the  exe- 
cutor so  proceeding  alone  ^.  So  that  if  the  party  so 
severed  die  pending  the  proceedings,  the  suit  shall 
not  abate'. 


Of  the  re-       An  administrator,  has  legal  remedies  corresponding^ 
an  admim.  and  Co-extensivc  with  those  of  an  executor.     Even 

strator. 

where  their  authority  is  special  and  limited  they  may 

maintain  actions  for  recovering  the  property  of  their 

Advaio-     intestates'.     By  the  48  G.  3.  c.  149.  an  ad  valorem 

rwn  doty  "^ 

uponadmi-  dutv  is  imposcd  upou  probates  and  letters  of  adminis- 

nistratioD.  -^  \,  r     ,   r 

tration,  and  the  stamp  must  be  to  the  full  value  of  the 
assets,  including  the  outstanding  debts  due  to  the  de- 
ceased. And  the  administration  is  invalid  unless  a 
stamp  of  a  sufficient  value  is  obtained.  If  an  ad- 
ministrator brings  his  action  to  recover  a  sum  of  mo- 
ney due  to  the  deceased  which  exceeds  the  amount 
covered  by  the  ad  valorem  stamp,  upon  proof  of  the 
deficiency  of  the  stamp,  the  action  must  fall  to 
the  ground ;  even  though  the  claim  which  he  seeks 
io  enforce  was  doubtful.  The  act  makes  no  allow- 
ance for  dubious  or  hazardous  debts.  Nor  will  the 
plaintiff  be  allowed  to  establish  his  claim  by  evidence, 

^  3  Bac.  Abr.  33.    Cro.  Car.  420. 

'  Co.  Litt.  13^  • «  P.  WmB.  i7«. 
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and  afterwardfl  to  take  out  a  stamp  for  the  increased  va- 
lue. Andit  seems  that  a  defendant  will  defeat  the  action 
by  proving^  the  assets^  together  with  the  sum  claimed  by 
the  action  J  to  exceed  the  value  for  which  the  stamp  was 
taken  \ 

If  the  limited  office  of  an  administrator  durante 
minoritate  expire  after  judgment  obtained  by  the  ex- 
ecutors attaining  his  age^  such  executor  may  have  a 
scire  facias  to  execute  the  Judgment''. 

The  distinctions  in  respect  to  the  prosecution  of  or  the  con- 
suits  interrupted  by  the  deaths  of  the  personal  re-  of  the°^^ 
presentatives  should  be  carefully  attended  to.     By  executors 
statute  17  Car.  3.  c.  8.  an  administrator  de  bonis  non  traton  as 
is  rendered  capable  of  suing  a  scire  facias  on  a  judg-  pending.^ 
raent  after  verdict  recovered  by  an  executor  or  admi- 
nistrator ;  which  he  could  not  do  by  the  common  law. 
And  if  the  executor  or  administrator  had  sued  execution^ 
and  before  the  return  died^  the  administrator  de  bonis 
non,  by  the  equity  of  the  above  statute/ is  permitted  to 
perfect  execution  '.  And  if  at  the  time  of  the  executor  > 
or  administrator's  deaths  the  money  was  actually  le- 
viedy  it  shall  be  brought  into  court,  and  the  adminis- 
trator de  bonis  non^  on  producing  his  letters  of  admi- 
nistration^ shall  be  entitled  to  receive  it^     And  so  it 
is  said  he  would  even  if  the  judgment  had  been  by  de- 
fault'.   The  statute  extends  only  to  judgments  after 
verdict^  so  that  if  the  executor  or  administrator  dies 
after  obtaining  judgment  without  a  previous  verdict^ 
the  case  is  at  common  law^  and  the  administrator  de 
bonis  non^  on  account  of  his  paramount  title  and  want 
of  privity^  being  representative  of  the  first  testator  or 

'Hunt  V.  Stephens,  3  Taunt.  113. 

"^  3  Bac.  Abr.  18*    Cro.  Car.  137.  *  %  Lord  Raym.  1073. 

'S  Lord  iUjrmt  1074.  ;  0  Mod.  399.. 
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intestate,  is  obliged  to  recommence  the  action*.  But 
if  such  judgment  were  for  goods  taken  out  of  the  ex- 
ecutor or  administrator's  own  possession^  the  immedi- 
ate representative  of  such  executor  or  administrator 
sliall  have  scire  facias,  and  account  with  the  adminis* 
trator  de  bonis  non  *. 

If  an  administrator  durante  minoritate  obtain  judg* 
ment  he  may  have  a  scire  facias  against  the  bail,  even 
after  the  executor  has  attained  his  age,  though  it 
seems  doubtful  whether  he  or  the  executor  shall  sue 
execution  *. 

Of  proof         An  executor  may  prove  a  debt  due  to  his  testator 

under  ,  •     •  i?  v       i  ^  j  •       * 

bankrnpt-   undcr  a  commissiou  or  bankruptcy,  and  may  sign  as 
*^*  such  the  certificate,  but  if  he  has  a  demand  of  his  own 

against  the  estate,  as  well  as  one  in  right  of  his  tes- 
tator, he  will  not  be  allowed  to  sign  in  both  capaci- 
ties ^.  The  executor  of  the  bankrupt  is  intitled  to  his 
allowance*. 

9 

Of  obtain-       Where  an  executor  finds  the  administration  of  his 

mg  an  ad- 
justment of  testator's  property  embarrassed,  difficult,  or  hazard* 

in  equity,    ous,  he  may  have  the  claims  of  the  creditors  adjusted 

by  a  court  of  equity,  by  instituting  a  suit  ag^iinst  the 

creditors  for  that  purpose  ^ 

o^^^  f*'       ^^  equity  one  executor  may  sue  his  co-executor ; 
executor     and  if  co-exccutors  commence  proceedinsrs  in  that 

against  his  *  ^ 

co^xecu.    court,  and  one  of  them  die,  the  suit  will  not  abate. 

tor  in  .    .  ^ 

equity.       And  if  an  administrator  durante  minoritate  bring  his 

•  Cro.  Jac,  4.     1  Roll.  5  Rep.  9.  b.  *  YeW.  33. 

•  a  Ley.  37.  *  1  Atk.  85.  *  Id,  208,  209. 
'  Com*  IXg.  CUaacerjr,  3.  G.  6. 
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bill  in  Chancery^  and  the  executor  attain  his  age 
pending  the  suit^  he  may  continue  the  suit  by  a  sup- 
plemental bill  *. 

If  pending  the  suit  the  plaintiff  die^  his  executor 
may  continue  it  by  bill  of  survivor.  And  if  a  bill  be 
brought  by  an  administrator  durante  minoritate^  and 
pending  the  suit  the  executor  come  of  age^  he  may 
continue  the  suit  by  a  supplemental  bilP. 

An  executor  may  have  relief  by  injunction  in 
equity  to  restrain  a  person  in  possession  of  private 
letters  of  the  testator  from  publishing  them  without 
the  permission  of  the  plaintiff*. 

IJpon  the  death  of  a  partmer  in  tmde  his  interest  in 
the  stock  devolves  upon  his  executor  or  administrator, 
and  shall  not  survive  to  the  surviving  partners ;  al- 
though the  remedies  for  recovering  the  joint  property 
survives.  Equity  treats  the  survivor  as  a  trustee  for 
the  representatives  of  the  deceased  partner  who  are 
considered  as  having  a  specific  lien  on  the  share  of 
the  deceasecl  *. 

'  Mitf.  Plead.  61.  *  Mitf.  61. 

•  Ambl.  737.  ""  1  Vez.  1A% 
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Section  VII. 

Of  the  duties  of  an  Executor  in  respect  to  the  Fu- 
neral and  Official  Cfiarges,  and  payment  of  Debts. 

TO  provide  for  the  funeral  is  naturally  first  in  or- 
der ;  an  office  that  may  be  discharg^ed  before  probate ; 
and  the  expences  connected  with  which  stand  in  pri- 
ority before  all  other  debts  and  charges  * ;  but  extra- 
vagance should  be  avoided^  as  unnecessary  expence 
will  not  be  allowed  against  the  creditors.  The 
amount  should  be  regulated  with  reference  to  the  cir- 
cumstances of  the  deceased. 

The  proof  of  the  will  is  the  duty  and  charge  which 
the  executor  is  next  called  upon  to  perform  and  sa- 
tisfy. The  inventory  succeeds^  which,  in  pursuance 
of  the  bond  to  be  entered  into  according  to  the  stat. 
22  and  23  Car.  2.  c.  10.  must  exhibit  a  true  and  per- 
fect account  of  the  goods,  chattels,  and  credits  of  the 
deceased  which  have  come  to  the  possession  of  the  ex- 
ecutor; and  though  no  such  inventory  is  in  practice 
exhibited  In  general  cases,  yet  an  executor  or  admi- 
nistrator is  always  subject  to  be  cited  for  that  purpose 
in  the  spiritual  court ;  and  the  spiritual  judge  will,  in 
special  cases,  at  the  instance  of  a  party  interested  de- 
cree an  inventory  to  be  exhibited  before  the  issuing 
of  the  probate  or  letters  of  administration,  and  the 
same  must  be  substantiated  by  a  special  oath  ^.  An 
inventory,  after  being  exhibited  on  oath,  cannot  be 
impeached  in  the  ecclesiastical  court ;  yet  objections 
may  be  made  to  it  which  must  be  answered  upon  oath^ 

*  11  Vm.  Abr.  432*  ?  4  Burn's  Eccl.  L.  266. 
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bat  8uch  oath  cannot  be   contradicted:    the  more 
effectual  relief  lies  in  a  Court  of  Equity. 

The  next  duty  of  an  executor  or  administrator  is  er  the  le- 
the  payment  of  the  debts  of  the  deceased  which  must  in  which 
be  done  in  the  legal  order.  to  be  paid. 

First,  the  debts  due  to  the  crown  by  record  or  spe- 
cialty. 
Secondly^  those  arising  upon  certain  statutes. 
Thirdly,  debts  of  record  in  general. 
Fourthly,  debts  due  by  specialty  in  general. 
Fifthly,  debts  due  by  simple  contract ; 

And  here  it  may  be  observed,  that  all  obligations 
or  specialties  to  the  use  of  the  king  are  of  the  same 
nature  as  a  statute  staple "",  but  to  be  entitled  to  this 
paramount  preference,  the  debts  to  the  king  must  arise 
by  record  or  specialty ;  and  therefore  alt  debts  to  the 
king  which  are  of  no  higher  degree  than  simple  con* 
tracts,  though  they  are  to  be  preferred  to  debts  by 
simple  contract  due  to  the  subject,  are  nevertheless 
inferior  in  rank  to  debts  of  record  or  specialty  due 
to  the  subject :  thus  fines  and  amerciaments  arising 
to  the  king  in  courts  baron,  or  courts  not  of  record^ 
or  for  copyhold  estates,  or  forfeitures  by  outlawry  or 
attainder  before  office  found,  are  not  entitled  to  the 
preference  above  stated  to  belong  to  the  crown.  But 
if  the  king's  immediate  debtor  be  outlawed,  then 
whether  such  debt  becomes  a  debt  of  record  by  the 
outlawry  or  not,  will  depend  upon  the  fact  whether  it 
be  on  mesne  process,  or  after  judgment.  In  the 
former  case  it  is  not,  in  the  latter  it  is,  a  debt  of  re- 
cord *. 

^  Dtlt  Sheriff.  55. 125.  Ml  Yin.  Abr.  391. 

TOL.  II.  H 
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And  if  a  debt  by  specialty  be  assigned  to  the  king, 
his  prerogative  does  not  attach  upon  it  so  as  to  entitle 
it  to  payment  by  the  executor  before  bond  or  judg- 
tnent  creditors  ^  It  is  said  also  that  rents  doe  to  the 
crown  have  only  the  rank  of  simple  contract  debts  ^. 
The  forfeitures  on  some  particular  statutes  come 
next  to  the  debts  to  the  crown  by  record;  as  the 
forfeiture  for  not  burying  in  woollen  by  30  Car.  2. 
c.  3.  money  due  from  the  overseers  of  the  poor  by 
17  Geo.  2.  c.  38,  s.  3.  and  to  the  post-office  for  letters 
by  9  Ann.  c.  10.  s.  30. 

Next  to  the  king's  debts  of  record,  with  the  excep- 
tions above  mentioned,  debts  due  upon  judgments 
(that  is,  upon  judgments  against  the  testator, — not 
the  executor,)  in  all  courts  of  record,  or  decrees  in 
tequity  **,  are  to  be  paid,  whether  such  judgments  be 
Voluntary  or  in  invitum.  Nor  is  there  any  distinction 
between  judgments  actually  entered  up  against  the 
testator,  and  those  which  are  entered  up  after  his 
death,  but  which  relate  to  a  verdict  obtained  in  his  life- 
time, and  are  therefore  to  be  regarded  as  if  given  in  his 
life-time,  under  the  stat.  17  Car.  2.  c.  8.,  or  those, 
which,  being  signed  at  any  time  during  the  term  or 
the  vacation  immediately  subsequent,  relate  back  to 
the  first  day  of  the  term  by  the  common  law,  although 
the  defendant  died  before  the  signing'.  It  seems, 
however,  that  a  final  judgment  entered  up  against 
the  testator  after  his  death,  grounded  upon  an  in- 
terlocutory judgment  obtained  against  him  in  his 
lifetime  pursuant  to  the  stat.  8.  c.  9.  Wm.  3.  c.  11. 
being  to  be  entered  against  the  representative  and 

'  11  Vin.  Abr.  301.  «  3  Bac.  Abr.  80. 

*  2  FonbL  412.  n.  (s)  ]  6  T.  Rep.  368.    7  T.  R.  2a 
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not  the  intestate  himself,  cannot  be  pleaded  by  an  ad- 
ministrator to  an  action  brought  a^inst  him  on  a  . 
bond"".  Priority  of  judgments  does  not  depend 
either  upon  the  dignity  of  the  court  (provided  it 
is  a  court  of  recordj  or  upon  the  orig'inal  cause  of 
action.  It  is  of  the  same  strength  Avhether  the  debt 
was  by  simple  contract  or  by  specialty  *. 

Between  judgments,  priority  of  time  is  immaterial 
— the  executor  may  satisfy  which  he  pleases,  unless 
a  preference  has  been  gained  by  a  scire  facias  sued 
out  upon  the  judgment.  But  if  two  judgment  cre- 
ditors take  olit,  each  of  them,  a  scire  facias,  the  exe- 
cutor may  give  a  preference  to  that  upon  which  the 
scire  facias  was  last  sued  out,  by  confessing  the  ac- 
tion ".  A  judgment  in  a  foreign  country  has  the  rank 
only  of  a  simple  contract  debt",  and  so  it  is  with  re- 
spect to  a  judgment  not  docquctted  according  to  the 
Stat.  4  and  5  W.  &  M,  c.  10^  In  such  a  case  the 
docquetting  is  the  only  notice  that  the  executor  need 
attend  to;  but  as  the  statute  does  not  extend  to 
judgments  in  inferior  courts  of  record,  the  executor 
must  take  notice  of  them  at  his  own  peril '.  There 
must  be  actual  or  implied  notice  of  a  decree  to  make 
an  executor  liable  for  not  giving  it  its  preference, 
•  and  the  only  implied  notice  has  been  held  to  be  the 
pendency  of  the  suit'.  But  the  executor  must  have 
his  protection  and  indemnity  for  such  payments  un- 
der decrees  against  suits  by  the  other  creditors,   by 

'  Com.  Dig.  Pleader,  2  D.  9.  » 1 1  Vin.  Abr.  299. 

■  11  Vin.  Abr.  299.  ■  11  Vin.  Abr.  291.  Doug.  1. 

•  3  Bl.  Com.  397.     6  T.  Rep.  384.     1  Bos,  and  Pul.  307. 

»3P.Wms.ll7. 

?2  P.  Wms.482,     2  Fonbl.  166.  not.  (n.) 
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application  to  equity  for  an  injunction'.  Debts  due 
upon  recognizances^  such  as  are  usually  entered  into 
before  a  court  of  record^  or  magistrate  duly  autho- 
rised^ to  appear  at  the  assizes^  to  keep  the  peace^  to 
pay  debts^  &c.  statutes  merchant^  statutes  staple^  and 
recognizances  in  the  nature  of  statute  staple  (which 
last  description  of  securities  are  now  but  little  used) 
come  next^  and  the  date  of  them  is  immaterial^  with 
respect  to  the  payment. 

Debts  by  specialty  are  next  in  rank  to  debts  of 
record^  as  for  rent,  (whether  such  rent  be  reserved 
by  lease  in  writing  or  by  parol*,)  or  on  bonds, 
covenants^  and  other  sealed  instruments,  and  these 
debts  are  all,  inter  se,  of  equal  dignity.  The  pro- 
fits of  the  land  leased  are,  in  all  cases,  to  be  ap- 
plied by  the  executor  to  the  payment  of  the  rent; 
and  if  they  are  insufficient  tb  answer  such  rent,  the 
residue  is  payable  out  of  the  general  assets,  as  other 
debts  by  specialty.  A  bond,  even  before  it  is  due, 
ranks  before  a  simple  contract  debt,  and  the  executor 
may  plead  the  eyistence  of  such  a  bond,  in  defence 
to  an  action  by  a  simple  contract  creditor  \  But  the 
executor  ought  not  to  pay  the  money  upon  a  bond 
not  yet  due  in  preference  to  a  bond-debt  already  due : 
and  the  liability  upon  a  contingent  security,  before 
the  contingency  happens,  shall  not  be  admitted  to 
delay  the  payment  of  a  simple  contract  creditor*. 
Where  the  contingency  has  taken  place,  it  is  as  if 
there  had  been  no  contingency  at  all  *. 

Simple  contract  debts  are  to  be  preferred  to  bonds 

'3P.Wms.401.  hot.  (F.) 

•  3  Bac.  Abr.  82.  96.  '3  Bac.  Abr.  81. 

•  11  Vin..Abr.  105.  »  5  T.  Rep.  307. 
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merely  voluntary  ;  but  such  bonds  are^  nevertheless, 
to  be  satisfied  before  legaci^. 

The  next  order  of  debts  are  those  arising  upon 
simple  contract ;  but  it  seems,  that  among  debts  of 
this  description,  the  claims  of  the  King  are  to  be  first 
satisfied';  and,  with  that  exception,  the  executor 
may  prefer  .whom  he  pleases  in  the  order  of  payment, 
among  the  creditors  of  this  class,  except  that  it  has 
been  said  that  the  wages  of  servants  are  entitled  to  a 
preference.  If  an  action  be  actually  brought  against 
an  executor  for  a  debt  of  the  testator,  a  right  is 
gained  to  the  payment  of  that  debt  in  preference  to 
the  other  debts  of  the  same  degree  (I).  But  if  ano- 
ther creditor  of  the  same  class  afterwards  brings  his 
action,  and  first  recovers  judgment,  he  must  first  be 
satisfied ;  and  the  executor  may  accelerate  such  right 
by  confessing  judgment  to  the  action  latest  brought*. 
Such  confessed  judgment,  though  entered  after  an 
interlocutory  judgment  obtained  at  the  suit  of  ano- 
ther, shall  stand  before  it  in  the  order  of  pay- 
ment^. But  it  has  been  very  recently  decided  that 
the  contrivance  of  an  executor  to  extend  this  prefer-^ 

'  C&.  temp.  Talb.  156. 

'  3  Bac.  Abr.  80.  in  not. 

•  11  Vin.  Abr.  206.     1  P.  Wmrf.  295.  *  2  Atk.  386. 


(1)  It  is  true,  that  where  an  action  is  brought  by  a  creditor  of 
the  testator  against  his  executor,  he  is  restrained  from  paying  any 
other  creditor  in  equal  degree;  yet  any  of  the  creditors  may  file  a 
bni  in  a  court  of  equity  against  the  executor  for  an  account,  in 
which  case  all  the  creditors  may,  as  it  seems,  be  compelled  to  take 
an  equal  distribution  of  the  assets. 
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ence  by  confessing  a  judgment  to  one  creditor  as  a 
trustee  for  many  others^  cannot  be  supported  ^.  This 
power  of  preferring  one  creditor  to  another  in  equal 
degree^  niay^  under  particular  circumstances^  be 
exercised  in  furtherance  of  justice  ;  but  the  general 
duty  of  an  executor  is^  certainly,  to  make  an  equal 
distribution  among  creditors  in  equal  degree.  No- 
tice of  a  specialty  debt  obliges  the  executor  to  the 
payment  thereof,  before  any  debt  of  inferior  degree ; 
nor  is  it  material  in  what  manner  such  notice  comes 
to  him.  Lis  pendens  is  always  notice ;  and  of  debts 
of  record  an  executor  is  bound  to  take  cog^izance^ 
provided  they  are  docquetted^  where  the  statute  re- 
quires it. 

Without  actual  notice^  or  what  the  law  considers 
as  notice,  the  executor  is  justified  in  paying  an  in- 
ferior debt,  although  a  superior  debt  should  thereby 
go  unsatisfied.  But  this  should  not  be  done  with 
such  precipitance  as  not  to  leave  time  to  specialty 
creditors  to  give  notice  of  their  debts ;  as  unreason* 
able  haste  would  be  evidence  of  fraud.  And  it  is 
to  be  observed  that  an  executor  acts  illegally  in  con- 
fessing judgment  to  an  action  for  an  inferior  debt, 
after  notice  of  the  existence  of  one  of  a  higher 

> 

description  *. 

An  executor  may  retain  out  of  the  assets  in  his 
hands,  the  amount  of  a  debt  of  his  own,  in  prefer- 
ence to  all  the  debts  of  other  persons  standing  in 
equal  degree  ;  but  he  has  no  such  advantage  against 
those  whose  d^bts  are  above  his  own  in  degree.    If 

M  M.  and  S.  395.  *  iT.  R,  m>. 
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the  same  person  is  executor  of  both  the  obligor  and 
obligee^  or  executor  of  the  one  and  administrator  of 
the  other^  he  may  retain^  as  the  representative  of  the 
debtor^  the  amount  of  the  debt  owing  to  him^  as  re- 
presentative of  the  creditor*.  And  this  right  of 
retention  devolves  to  the  executor  of  an  executor ^ 
A  special  executor  or  administrator^  vsrhose  authority 
is  limited  as  to^time^  or  extends  over  ^nly-  a  part  of  . 
the  assets^  possesses  the  same  privilege  pro  tanto  ; 
and  though  an  executor  de  son  tort  has  no  such  right, 
yet  if  administration  be  granted  to  a  creditor^  and 
afterwards  repealed  at  the  suit  of  the  next  of  kin, 
sueh  creditor  may,  nevertheless,  retain  against  the 
rightful  administrator'.  And  if  a  creditor,  being 
appointed  executor  with  others,  refuse  to  administer, 
he  may  sue  the  other  executors  for  the  debt\  If  a 
surety  in  a  bond  be  made  the  executor  of  his  princi- 
pal, and  after  his  death  is  compelled  to  pay  the  bond 
debt,  this  does  not  give  him  a  right  to  retain  on  the 
footing  of  a  bond  creditor  on  his  testator's,  estate; 
but  it  has  been  said  that  it  authorises  him  to  retain  in 
quality  of  »  simple  contract  creditor '.  But  in  all 
these  cases  it  is  to  be  remembered  that  an  executor 
shall  not  be  allowed  to  retain  his  own  debt,  to  the 
prejudice  of  his  co-executor  in  equal  degree,  but  the 
assets  shall  go  in  discharge  of  both  their  debts  in  th« 
same  proportion  *". 


1 
i 
1 

•llVin.Abr.  261. 

'11  Vin.  Abr.  263. 
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Ml  Vin.  Abr.  265. 
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•  ToU.  Ex.  2d.  Edit,  298. 
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Section  VIII. 


Of  the  Duty  of  Executors  as  to  the  pmftn^nt  of 

Legacies.  * 

THE  principal  doctrines  and  decisions  concerning 
legacies  in  general^  are  treated  of  in  the  former 


*  The  great  legacy  act  is  the  36th  Geo.  3.  c.  63.  which  impose! 
the  following  daties  Qpoa  legacies^  and  bequests  of  personal  pro* 
perty,  i.  e.  upon  all  legacies  of  20/.  and  upwards,  and  upon  all  resi- 
duary bequests  and  shares  of  residues  in  case  of  intestacy,  of  100/* 
and  upwards. 

Brother  or  sister,  or  their  descendants,  2  per  cent. 
Uncle  or  aunt,  &c.        ...        3  per  cent. 
Great  uncle,  or  great  aunt,  he        •       4  per  cent* 
Odier  persons,        -        •    .     -        -      6  per  eent. 
This  act  directs  that  the  duties  shall  be  managed  by  the  Com- 
missioners of  Stamps. — The  stamp  act  of  the  44th  of  Geo*  3.  c.  98. 
enacts  that  all  former  duties^  under  the  care  of  the  Commissioners 
of  Stamps,  shall  cease,  and  in  their  stead  imposes  the  following 
duties  upon  legacies  and  bequests  out  of  the  personal  estate,  of 
30/.  or  more;  and  upon  all  residues  and  shares  of  residues  of  100/. 
and  upwards,  i.  e. 

Brother  or  sister,  &c       £^  10  per  cent. 
Uncle  or  aunt,  &c.      •      4    0 
Great  uncle  or  aunt,  &c.     6    0 
All  other  persons,        -80 
By  this  act,  the  duties,  &c.  given  by  other  acts  are  to  cease, 
but  no  other  parts  of  such  acts  are  repealed,  so  that  the  new  duties 
imposed  by  it  are  to  be  collected  and  managed  in  the  same  man- 
ner as  the  old  duties.     The  new  legacy  stamps  hereby  imposed  are, 
therefore,  to  be  collected,  managed  and  computed,  by  the  Commis- 
sioners  of  Stamps,  according  to  the  direction  of  the  36th  Geo.  3. 

By  the  45th  (jeo.3.  c.  28.  a  duty  is  imposed  on  legacies  to  child- 
ren, &c«  of  1  per  cent,  and  a  new  duty  of  10  per  cent,  in  lega* 
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Yolume.  This  section  will  therefore  be  confined  to 
the  mere  duty  and  office  of  the  executor  concerning 
them.  , 

To  the  duty  of  the  executor,  every  other  claim 
under  the  will,  as  to  the  personal  property  of  the  tcs- 


des  to  strangers,  &c.  instead  of  the  duty  of  8  per  cent,  by  the 
44th  Geo.  3. 

The  duties  imposed  by  this  act,  and  by  those  of  the  44th  of  Greo. 
3,  are  likewise  extended  to  bequests  of  monies  arising  from,  or 
chai^ged  upon  real  estates,  Sec* 

The  48th  Geo.  S.  c.  149.  repeals  the  dutiee  granted  by  the  44th 
and  45th  Geo.  3.  but  with  respect  to  legacies  and  residues, 
imposes  the  same  again  as  they  stood  after  the  45th  Geo.  3.  with 
Tery  little  Tariation. 

The  legacy  duties,  as  they  now  stand,  by  the  48th  Geo.  3.  c.  149. 
are  as  follows  : — 

For  children  and  their  descendants,      -       -        £l     0  percent. 
Brother  or  sister,  and  their  descendants,  -        2  10 

Uncle  or  aunt,  and  their  descendants,  -  •  4  0 
Great  uncle  or  great  aunt,  and  their  descendants,  5  0 
All  other  persons,        -        -        -        •        -      10    0 

These  duties  are  imposed  upon  all  legacies  of  20/.  and  upwards, 
either  out  of  the  personal  or  moveable  estate,  or  out  of  6r  charged 
upon  the  real  or  heritable  estate,  or  out  of  any  monies  to  arise  by 
sale,  mortgage,  or  other  disposition  of  the  real  estate,  or  an;^  part 
thereof.  Also  for  the  clear  residue  (when  devolying  to  one  per- 
son) and  for  every  share  of  the  clear  residue,  (when  devoWing  to 
two  or  more)  whether  arising  from  a  testamentary  disposition,  or 
from  a  partial  or  total  intestacy,  where  such  residue  shall  be  of  the 
value  of  20/.  and  upwards.  And  also  for  the  clear  residue  (when 
giTen  to  one)  aod  for  every  share  of  it,  (when  given  to  two)  of 
the  monies  to  arise  from  the  sale,  mortgage,  or  other  disposition 
of  the  real  estate,  when  of  the  value  of  20/.  and  upwards. 

And  all  gifts  of  annuities,  or  by  way  of  annuity,  or  of  any 
other  partial  benefit  or  interest  out  of  any  such  estate  or  effects  as 
aforesaid,  are  to  be  deemed  legacies  within  the  intent  and  meaiiiBg 
of  the  schedule. 
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As  to  the    tator^  is  subordinate.     It  is  his  duty  to  see  that  the 
for  the  a«-  fuud  is  fifst  applied  to  the  satisfaction  of  the  credi' 
ttecntor;   toTS.     No  legacy,  therefore,  takes  effect  in  the  lega- 
feet.*     '  tee,  until  executed  by  the  assent  of  the  executor; 
but  the  assent  of  one  of  several  executors  is  suffi- 
cient \     The  personal  property  devolves  first  upon 
him  to  fulfil  his  primary  duty  of  paying  the  debts  of 
his  testator.     And  if,  notwithstanding  a  deficiency  of 
assets,  he  pays  legacies,  he  makes  himself  responsi* 

*  Com.  Dig.  Admon.  (c.  S.) 


Out  of  this  act,  however,  are  excepted  M  legacies,  residues,  and 
shares  of  residues  of  any  such  estate  or  effects  as  aforesaid,  giveu 
or  deToWing  to  or  for  the  benefit  of  the  husband  or  wife  of  the 
deo^sed,  or  to  or  for  the  benefit  of  the  Royal  Family. 

And  all  legacies  exempted  from  duty  by  an  act  of  the  39th  Geo. 
3.  c.  73.  for  exempting  certain  specific  legacies  given  to  bodies  cor- 
porate or  other  public  bodies,  from  payment  of  duty. 

By  the  3d  section  of  this  act,  the  new  duties  are  to  be  under  the 
management  of  the  Commissioners  of  Stamps,  &c.  and  they  htb 
empowered  to  employ  such  officers  or  persons  under  them,  and  to 
do  all  such  other  acts  and  things  as  shall  be  thought  necessary  for 
carrying  the  act  into  execution,  in  as  full  and  ample  a  manner,  as 
they  or  any  former  commissioners  are  or  haye  been  authorised  to 
do,  for  the  raising  or  collecting  of  any  former  stamp  duties,  or 
for  putting  into  execution  any  act  or  acts  of  parliament  relating 
thereto. 

By  sect.  8.  the  powers  and  prorisions  of  former  acts  are  to  be 
put  into  execution  with  regard  to  duties  under  this  act. 

Cases  of  all  persons  dying,  after  the  5th  April,  1805,  where  the 
legacies,  &c.  are  paid  after  the  10th  Oct.  1808,  are  included  in 
this  act.  ^ 

A  principal  difference  between  this  and  former  acts,  with  regard 
to  the  legacy  duty  is,  that  the  duty  imposed  upon  bequests  of  the 
residue,  &c.  is  extended  to  all  cases  where  the  amount  is  20/.  and 
upwards.  Whereas,  in  former  statutes,  the  duty  upon  residuary 
bequests  was  only  imposed  where  they  amounted  to  100/.  and 
upwards. 
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ble  to  the  extent  of  the  legacies  so  paid  to  the  cre« 
ditors. 


This  assent  of  the  executor  is  equally  necessary.  Difference 
whether  the  legacy  be  general  or  specific.   And  if  the  effect  of 
legatee^  in  either  case^  takes  the  thing  bequeathed^  ^^esof 
without  such  assent,  he  is  liable  thereby  to  an  action  f^a^peci- 
of  trespass  by  the  executor.     Even  if  the  chattel  be  ^fei!*^* 
in  the  hands  of  the  legatee  at  the  time  of  the  testa* 
tor's  death,  he  cannot  retain  it  against  the  demand 
of  the  executor.     If  such  legacy  is  payable  out  of  the 
general  funds  of  the  testator,  the  law  will  not  raise 
an  implied  promise  on  proof  of  an  acknowledgment 
of  assets,  so  as  to  enable  the  legatee  to  bring  an 
action  at  law,  the  reasons  of  which  rule  are  well  ex- 
pounded in  Deeks  v.  Strutt^.     But  in  the  case  of  the 
bequest  of  a  specific  thing,  the  assent  passes  the  legal 
title  under  the  will  ^     The  rule  is  the  same^  whether 
the  subject  of  the  bequest  be  a  personal  or  real  chat- 
tel.    And  the  assent  of  the  executor  vests  the  term, 
or  other  specific  thing  bequeathed^  in  the  legatee^ 
from  the  death  of  the  testator^  by  relation  *. 

As  this  interest  is  vested  in  the  executor  for  the 
sake  aniy  of  other  persons,  it  is  compatible  with  an 
interest  vested  in  the  legatee,  which,  if  he  die  before 
the  executor's  assent,  passes  to  his  personal  repre« 
sentatives. 

*  5  T.  R.  690. 

*  Doe  d.  Lord  Saye  and  Sele  r.  Guy,  3  East.  120.  and  see  Pa« 
TamoQr  o.  Yardley,  Plowd.  539. 

*  Saunders's  Case,  5  Rep.  13.  b.  Cbamberlain  v.  Chamberlain, 
1  Chan.  Ca.  256.  Bastard  v.  Stnkeley,  2  Le?.  209.  Barton's 
Cue,  2  Freem.  389. 
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Even  the  release  of  a  debt  by  the  will  of  a  creditor^ 
and  which  operates  by  extinguishment  rather  than 
by  donation^  is  so  far  in  the  nature  of  a  legacy^  *  that 
to  be  complete  and  eflectnal,  it  ought  to  have  the 
executor's  assent  ^.  But  in  all  cases^  and  in  the  last 
more  especially^  a  slight  expression^  or  demonstration 
of  assent^  is  sufficient. 

What  The  assent  of  an  executor  may  be  inferred  from 

utounts  to      , 

an  auent.  his  acts^  and  such  constructive  assent  will  be  as  avail- 
able as  an  assent  positively  and  expressly  giyen. 
Any  recognition  of  the  property,  or  right  of  the  le- 
gatee, amounts  to  an  assent ; — as  if  the  executor,  in 
any  manner,  deals  with  the  legacy  as  the  owner  ^ 
If  a  term  of  years  be  devised  to  one  for  life,  remain- 
der to  another,  the  assent  of  the  executor  to  the  first 
devise,  operates  as  an  assent  in  favour  of  the  re- 
mainder man  ^  and  an  assent  to  the  remainder  is  an 
assent  to  the  preceding  estate ;  for,  in  legal  consider- 
ation, they  make  together  but  one  estate ''.  Nor  can 
the  executor  give  such  assent,  upon  terms  which 
subject  it  to  be  withdrawn  upon  any  subsequent 
event ;  but  he  may  impose  a  condition,  precedent  to 
the  payment  of  the  legacy,  though  he  cannot  encum- 
ber it  with  future  stipulations:    and  whenever  the 

'  assent  is  given,  it  must  relate  to  the  testator's  deaths 

and  perfect  the  title  of  the  legatee,  ab  initio.  An 
assent  to  a  devise  for  a  lease  for  years,  is  also  to  be 
considered  as  an  assent  to  all  conditional  springing 
or  contingent  interests,  coupled  with  it  by  the  devise  ^ 

•  a  P.  Wms.  332.  '  4  Bac.  Abr.  445.    2  Vent.  358. 

>  1  Roll.  Abr.  620.    Plow.  545.  a. 

^  Com.  Dig.  Adm.  (c.  6.)  *  1  RoU.  Abr.  630. 
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Thus^  an  assent  to  the  devise  of  a  term  in  land^  is 
an  assent  to  rent  or  common^  devised  out  of  it^ 
Though  it  is  said  that  if  a  man  have  a  lease  for  years^ 
and  devise  out  of  it  a  rent  or  common  to  A.^  and 
devise  the  lease  itself  to  B.^  and  die^  and  his  exe- 
cutors pay  the  rent^  or  assent  that  A.^  the  devisee  of 
the  common^  shall  put  in  his  cattle  and  use  the  com- 
mon^ this  is  no  assent  that  B.  shall  have  the  term^  for 
they  are  distinct  things '. 

An  assent  by  one  named  executor  in  a  will  is  of  no 
avails  unless  he  has  attained  the  age  of  twenty-one 
years";  but^  as  we  have  seen^  he  may  consent^  be- 
fore taking  out  probate* 

If  a  power  is  given  to  an  executor  to  divide  mo- 
ney among  children  at  his  discretion^  his  disposition 
must  not  be  unreasonable^  and  where  a  grossly  un- 
equal distribution^  under  such  circumstances^  has 
been  made^  equity  has  set  it  a^ide^  and  decreed  an 
equal  distribution ''.  An  equal  distribution  may  not, 
in  some  cases,  be  a  reasonable  distribution^  and  in 
one  case  the  court  decreed  a  double  amount  to  one 
who  stood  in  greater  need  of  it  than  the  other  objects 
of  the  distributive  bequest\  In  the  exercise  of  such 
discretionary  authority  the  executor  may  vary  the 
amount  among  the  objects^  but  not  in  an  illusory,  or 
plainly  inequitable  manner^. 

An  assent  to  a  void  le^cy  must  necessarily  be  itself  or  ihe  ex^ 

*  1  Roll.  Abr.  a^O.  '  Plow.  521. 

^  Stat.  38  Geo.  3.  c.  87. 
'  "  4  Bac.  Abr.  340.    3  Vez.  640.  *  i  Vern.  421. 

'  5  Vez.  Jnar.  149.     7  id.  124.     0  id.  382. 
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execution  void^  upon  the  Same  principles  as  an  attornment  to  a 
to  hinTseif.  void  grant  is  without  eflfect  in  the  law^  >Vhere  an 
executor  is  also  a  legatee  his  assent  is  necessary  to 
vest  the  legacy  in  him  in  the  capacity  of  legatee ;  and 
until  he  is  acquainted  with  the  competency  of  the  as- 
sets he  cannot  claim  it  as  such.  If  he  enters  or  takes 
possession  generally,  without  claim  or  demonstration 
of  his  election,  it  is  said  he  shall  have  it  as  executor, 
and  not  as  legatee';  and  it  follows  upon  principle, 
that  an  executor's  execution  of  a  legacy  to  himself, 
must  operlELte  as  a  confirmation  of  an  ulterior  interest 
in  another  person  in  the  same  thing '.  His  consent 
to  his  own  legacy  may,  like  his  assent  to  the  legacy 
given  to  another,  be  express  or  implied.  His  acting 
ugon  it  in  any  manner  as  a  legacy,  and  still  more  his 
declaration  that  he  takes  it  as  such,  constitutes  an  as- 
sent effectual  to  render  him  a  legatee  ^  And  if  a  le- 
gacy is  given  to  a  man  for  his  trouble  in  the  execu- 
tion of  his  office,  he  must  either  act  in  it,  or  shew  his 
intention  so  to  do,  in  order  to  become  intitled  to  iV. 
And  lastly,  in  the  case  of  a  devise  to  several  execu- 
tors, one  of  them  may  a:>sent  for  his  own  part  '^. 

Of  the  time  To  the  proper  discharge  of  this  branch  of  an  ex- 
•f  vesiiDg.  g^ujQj.»g  duty,  a  knowledge  of  the  rules  andcircum- 
stances  which  have  decided  the  important  question 
when  legacies  and  legatory  portions  ar.e  to  be  con- 
sidered as  vesting,  and  when  and  from  what  time  in- 
terest is  to  be  paid  upon  them,  is  very  material.     I 

*  Vin.  Ab.  tit.  Devise,  E.  a.  2  pi.  2. 

'  Dy.  277.     1  Rol.  Ab.  61.     10  Rep.  47.  b, 

*  Paramour  r.  Yardley,  Plow.  541. 

*  1  Lev.  25.    1  Rol.  Ab.  619.  920.    Plow.  539.    Dy.  277. 
"  4  Vez.  Jun.  212.  "  1  Roll.  Abr.  618. 
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shall  endeavour  to  state  the  effect  of  these  deter- 
minations in  the  clearest  manner^  consistent  with  a 
convenient  brevity. 

It  can  scarcely  be  necessary  to  observe^  that  the 
year  given  to  the  executors  for  collecting  the  assets^ 
does  not  prevent  the  vesting ;  and  that  consequently 
the  money  must  be  paid  to  the  representative  of  the 
legatee,  dying  before  the  end  of  the  year '.  Whenever 
a  legacy  is  given,  and  the  gift  and  time  of  payment 
are  both  future,  as,  if  I  give  to  A.  B.  a  legacy  of  — /• 
at  and  when  he  comes  of  age,  there  the  time  is  annex- 
ed to  the  gift  and  substance  of  the  thing,  and  if  the 
legatee  die  before  he  comes  of  age,  the  legacy  lapses  ^ 

A  direction  to  pay  interest  upon  legatory  portions^ 
where  they  are  charged  upon  personalty,  is  always 
evidence  of  the  vesting,  for  so  it  is  always  held  in  the 
Civil  and  E>:clesiastical  Courts,  from  which  the  rules 
respecting  legacies  and  legatory  portions  are  drawn. 
But  it  is  otherwise  where  the  portion  is  provided  by 
deed '.  With  respect  to  all  interests  arising  out  of 
land,  tlie  general  rule  is,  without  regard  to  the  ques- 
tion, whether  the  land  be  the  primary,  or  only  the  se« 
condary  and  auxiliary  fund — or  whether  the  charge  be 
made  by  deed  or  will — or  whether  it  be  a  portion,  or 
a  general  legacy— or  for  a  child  or  a  stranger — or 
,  with  or  without  interest — that  charges  upon  land 
payable  at  a  future  day,  shall  hot  be  raised  where  the 

"  10  Vez.  3m.  13. 

M  £q.  C.  Abr.  295.  1  Vez.  48.  3  Atk.  101.  645.  1  Burr. 
2^7.  3Vez.  Jun.  135.  Sansbury  o.  Read,  12  Yez.  Jun.'75. 
Hixon  9.  OliTer,  13  Yez.  Jan.  108. 

'  Lord  Teynham  v,  Webb,  2  Vez.  207.  Herbert  v.  Parsons,  id. 
263. 
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party  dies  before  the  day  of  payment.  This  is  the 
general  rule^  but  there  are  many  exceptions;  as 
where  the  time  of  payment  is  postponed  from  the  cir- 
cumstances  not  of  the  person  but  of  the  fund  :  thus 
where  a  legacy  is  charged  on  land^  to  be  paid  after 
the  death  of  the  testator's  wife^  there  if  the  legatee 
die  after  the  death  of  the  testator^  and  before  the 
death  of  the  wife^  the  legacy  goes  to  the  representa- 
tives of  the  legatee  \  But  wherever  a  legacy  charged 
on  real  property  is  given  expressly  with  a  view  to  the 
wants  and  occasions  of  the  legatee  at  a  particular 
tirae^  as  at  21,  or  marriage,  if  the  legatee  die  before 
the  time  at  which,  according  to  the  intention  of  the 
testator,  the  legacy  would  be  wanted,  it  sinks  into  the 
land.  And  where  the  fund  is  mixed,  the  vesting 
may  depend  upon  the  question  whether  it  was  neces- 
sary to  resort  to  the  personal  estate  **. 

Mr.  Cox  observes,  in  his  note  to  the.  cases  of  the 
Duke  of  Chandos  v.  Talbot,  that  where  portions  have 
been  given  out  of  land,  and  no  time  of  payment  is 
expressed,  the  determinations  are  difficult  to  be  re- 
conciled; some  considering  them  as  presently  vested, 
and  others  that  they  do  not  vest,  if  the  legatees  die 
before  they  want  them.  But  perhaps  the  cases  may 
be  reconciled  by  adverting  to  this  distinction,  viz.  that 
where  no  time  is  given,  and  interest  is  made  payable^ 
they  vest  immediately ;  and  that  where  no  time  is 
expressed,  and  interest  not  given,  they  do  not  vest 
before  21,  or  marriage  *".     If  the  sum  itself  which  it 

*  Tnustal  v.  Bracken,  1  Bro.  C.  R.  124.  note ;   and  Ambl.  107. 

^  1  Vez,  Jun.  48.     See  the    note  to  the  case  of  the  Duke  of 
Chandos  o.  Talbot,  3  P.  Wms.  611. 

'2  Eq.  C.  Abr.  %i9.    Ch.  Ca.  181.    Prec.  in  Ch.  318.    3  Atk. 
<46. 
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to  be  paid  at  a  future  tinie  is  uncertain^  it  cannot  vest 
in  the  interim  ^  :  and  wherever  payment  id  postponed 
till  2\,  though  it  may  vest  for  some  of  the  above- 
mentioned  rea^ons^  yet  the  representative  cannot 
claim  it^  until  the  party,  had  he  lived,  would  have 
been  2l\ 

A  legacy  given  at  a  particular  age  may  vest 
immediately  on  the  death  of  testator,  by  force  of  the 
accompanying  words,  as  where  a  trustee  is  appointed 
for  the  legatee  during  his  minority  '.  But  mere  di- 
rections for  maintenance  do  not,  as  it  seems,  avail  to 
this  purpose  ^ 

To  prevent  a  lapse  of  a  legacy,  a  will  should  be  of  up»f', 
specially  penned*.  Thus,  where  testatrix  forgave  a 
debt,  and  desired  her  executors  to  deliver  up  the  bond  to 
the  debtor,  it  was  held  that  it  did  not  lapse  by  his  deatli 
before  testatrix  \  And  if  a  testator  expressly  directs 
that  his  legacies  shall  not  lapse  by  the  deaths  of  tlie 
legatees  in  his  life-time,  and  then  gives  a  legacy  to  B. 
his  executors,  and  administrators,  the  legacy  will  not 
lapse  though  B.  die  in  testator's  life^.  Where  a 
legacy  is  given  in  consideration  of  paying  an  annuity, 
and  the  legatee  dies  in  the  testator's  life-time,  the  an- 
nuity shall  be  a  charge  on  the  residuum,  though  the 
legacy  lapsed '. 

'  Maddison  v.  Andrew,  1  Vez.  57. 

*  2  Vera.  199.    «  Vent.  342. 

'  6  Vez.  Jun.  239.    7  Vez.  Jun.  421. 

«  2  Vez.  207,  262.     1  Burr.  227.    2  P.  Wms.  612.  note  1. 

*  3  Atk.  572,  582.  *  1  Vez.  219.     1  P.  Wms.  83. 

*  3  Atk.  572.    3  Bro.  C.  C.  224. 
'  Oke  V.  Heath,  1  Vez.  141. 
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ment**^  Where  there  is  not  enough  to  pay  both  the  debts 
and  legacies^  the  legacies  must  be  reduced  propor- 
tionably.  In  case  of  a  deficiency^  charity  legacies 
must  abate  in  proportion^  and  so  must  legacies 
given  to  executors  for  their  trouble.  Small  giits^ 
indeed^  to  the  poor  of  a  parish  have  been  considered 
as  doles,  and  part  of  the  funeral^  and  therefore  ex- 
empt from  this  liability  :  but  legacies  to  servants  a- 
bate.  Specific  legacies  do  not  abate  with  the  pecu- 
niary legacies,  but  if  the  debts  require  more  than  the 
sacrifice  of  the  pecuniary  legacies,  they  abate  inter  se. 
If  one  makes  a  will,  and  then  a  codicil^  and  gives  le- 
gacies by  both,  on  a  deficiency  they  shall  all  come  in- 
to average ;  biit  if  one  gives  legacies,  and  apprehend- 
ing there  will  be  a  surplus,  gives  further  legacies  out 
of  the  surplus,  by  his  will  or  codicil,  the  legacies  first 
given  shall  have  the  preference". 

OfintercBt      Jf  a  legacy  be  made  payable  on  a  certain  day,  and 
nothing  is  expressed  about  interest,  it  is  a  general 
rule  that  the  interest  shall  commence  only  from  the 
time  it  is  payable,  though  the  legacy  may  vest  from 
the  death  of  the  testator,  so  as  to  be  transmissible  to 
the  legatee's  representatives,  in  case  he  dies  before  it 
is  payable".     If  the  legatee  die  before  the  time  of 
payment,  as  if  it  be  made  payable  to  the  leg-atee  at 
twenty^one,  and  he  die  before  twenty-one,  his  repre- 
sentative must  wait  till  he  would  have  attained  twen- 
ty-one if  he  had  lived,  unless  it  were  directed  by  the 
will  to  be  paid  with   interest*".     Where  no  time  is 
appointed  for  the  payment  of  a  legacy,  it  is  not  ne- 
cessarily payable  till  the  expiration  of  a  year  after 
the  testator's  death,  that  being  the  time  allowed  the 

"  Attorney  Geoeral  v.  Robins^  2  P.  Wms.  23. 

"  2  P.  Wms.  481.  notes,    t  Vex.  Jan.  10.    4  Vez.  Jun.  1. 

*  4  V«z.  Jun.  345. 
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executor  for  getting  in  the  effects ;  and  therefore^  in 
such  a  case^  interest  does  not  begin  to  be  payable  till 
the  year  is  expired  ^  The  old  doctrine  that  the 
payment  of  interest  should  depend  upon  the  funds* 
being  .productive  or  barren,  is  exploded ;  and  now^ 
although  the  testator's  property  consists  of  stock 
producing  a  certain  aad  regular  interest,  yet  if  the 
win  is  silent  about  interest,  none  will  arise  upon  a 
legacy  given  by  him,  till  the  end  of  the  year  after 
his  death '^. 

This  general  rule  of  giving  interest  to  the  legatee^ 
from  the  expiration  of  the  year,  is  not  to  be  extended 
or  contracted  upon  slight  inferences  of  intention ; 
nor  will  it  yield  to  the  impossibility  of  getting. in 
the  personal  estate,  so  as  to  pay  the  legacy  within  the 
year  allowed  for  that  purpose.  And  even  though  the 
legacy  is  to  come  out  of  a  part  of  the  testator's  estate, 
which  cannot  be  recovered  for  a  long  time  after  th^ 
year,  and  the  testator  directs  the  legacy  to  be  paid, 
when  the  money,  which  is  to  constitute  it,  can  be  re- 
covered ;  still  the  payment  of  interest,  if  practicable, 
or  at  least  the  computation  of  it,  will  commence  from 
the  end  of  the  year  after  the  testator's  decease.  The 
judgment  of  Sir  W.  Grant  in  the  case  of  Wood  v. 
Penoyre',  exhibits  the  law  on  this  subject  with  so 
Hiuch  clearness,  that  the  reader  will  not  be  sorry  to 
find  it  stated  in  this  place. 

Thomas  Tolson  by  his  will,  dated  the  9th  of  May, 
1788,  after  payment  of  his  debts,  gave  to  the  defend- 
ants Penoyre  and  Rood  the  sum  of  6000i.  secured  to 
faim  with  interest  at  bL  per  cent  upon  a  mortgage  of 

»  2  P.  Wms.  26,  27.  '  7  Vez.  Jun.  97. 

•  13  Vez.  Jan.  325. 
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the  estate  of  Sir  Lucius  O'Brien^  in  the  county  of 
Cl^re  in  Ireland^  and  all  his  legal  and  equitable  inter- 
est in  the  said  mortgage  ;  upon  trust  to  carry  on  the 
suits  depending  in  Ireland  for  recovering  the  said 
money,  in  case  it  should  not  have  been  paid  in  the 
testator's  life ;  and  to  pay  and  apply  the  said  money, 
^vhen  recovered,  in  the  manner  hereinafter  mentioned. 
The  testator  afterwards  gave  the  following^,  among 
several  other  legacies : 


Also,  I  give  to  my  said  trustees  the  sum  of  2500/. 
to  be  paid  witliin  six  months  next  after  my  decease ; 
*^  and  also  the  further  sum  of  2500Z.  to  be  paid  out  of 
"  the  money  due  on  the  Irish  mortgage  when  the 
'^  same  shall  be  recovered ;"  upon  trust  to  place  out 
the  said  two  sums  upon  government  or  other  good 
securities,  and  pay  the  interest  or  dividends  to.  the 
testator's  niece  Elizabeth  Holland  for  life,  for  her  se- 
parate use ;  and  after  her  decease  to  divide  the  trust- 
money  among  her  younger  children  equally. 

''  Also,  I  give  and  bequeath  the  several  legacies  to 
'*  the  several  persons  hereinafter-mentipned,  (that  is 
*'  to  say,)  to  my  niece  Elizabeth  Wood,  the  sum  of 
"  100/.  and  to  each  of  her  four  clrildren  100/.  to  be 
'^  paid  as  soon  as  may  be  after  my  decease ;  and  also 
''  to  each  of  her  said  children  the  further  sum  of  900/. 
''  to  be  paid  out  of  the  money  due  on  the  Irish  mort- 
''  gage  vi^tn  the  same  shall  be  recovered.'* 

A  great  number  of  legacies  followed  ;  and  then  this 
clause ;  ''  and  I  direct  that  the  legacies  hereinbefore 
*'  given  to  my  servants*  and  all  other  legacies  not  cx- 
''  ceeding  100/.  each  shall  be  paid  immediately  after 
"  my  decease^  and  the  other  legacies,  with  those  given 
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"  to  charitable  uses^  within  six  montlis  next  after  my 
"  decease.'* 

The  Master  of  the  Rolls. 

My  first  impression  upon  this  case  certainly  was, 
that  the  words  ''  where  the  same  shall  be  recovered/' 
had  the  effect  of  postponing  the  time  of  payment, 
and  consequently  the  right  to  interest^  until  the  mort- 
gage debt,  out  of  which  the  legatees  were  payable, 
should  have  been  actually  received  and  got  in.  But 
upon  farther  consideration  of  the  cases,  applicable  to 
this  subject,  I  am  satisfied,  these  words  mean,  and 
therefore  ought  to  receive,  a  different  construction. 

Wherever  legacies  are  given  out  of  personal  estate, 
consisting  of  outstanding  securities,  those  legacies  can- 
not be  actually  paid,  until  the  money  due  upon  such 
securities  is  actually  got  in :  but  by  a  rule  that  has 
been  adopted  for  the  sake  of  general  convenience^ 
'  this  court  holds  the  personal  estate  to  be  reduced  into 
possession  within  a  year  after  the  d^ath  of  the  testa- 
tor. Upon  that  ground  interest  is  payable  upon 
legacies  from  that  time,  unfess  some  other  period 
is  fixed  by  the  will.  Payment  may  in  many  in- 
sfainces  be  actually  impracticable  within  that  time: 
yet  in  legal  contemplation  the  right  to  payment  ex- 
ists, and  carries  with  it  the  right  to  interest  until  ac- 
tual payment.  In  the  cases  of  Entwistle  v.  Mark- 
land,  and  Sitwell  r.  Bernard ',  it  was  determined  that 
the  reference  by  the  testator  to  the  time,  at  which  his 
personal  estate  should  be  got  in,  does  not,  without  the 
most  plain  and  distinct  indication  of  his  intention,  af« 

"  0  Yez.  Jon.  620.  and  notes  to  the  cose. 
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feet  the  legal  presumption,  that  the  personal  estate 
may  be  got  in  within  a  year  from  the  testator's  death. 
In  both  those  cases  all  that  the  plaintiff  was  entitled 
to,  according  to  the  strict  letter  of  the  will,  was  to 
have  an  estate  for  life  in  such  lands  as  should  be  pur- 
chased with  the  produce  of  the  personal  estate,  whea 
it  should  be  received  and  got  in.  It  was  admitted  oa 
idl  sides  in  both  those  cases,  that  there  were  large 
portions  of  the  personal  estate,  that  could  not  by  any 
diligence  of  the  executors  have  been  possibly  reduced 
int6  possession  within  a  year  from  the  death  of  the 
testator ;  and  yet  it  was  held,  that  the  whole  for  the 
purpose  of  the  question  then  before  the  court  was  to 
be  considered  as  having  been  reduced  into  possession 
at  the  end  of  the  year  from  the  testator's  death ;  so  as 
to  entitle  the  tenant  for  life  to  interest  upon  the  whole 
fund ;  as  if  it  had  been  actually  realized,  and  actually 
capable  of  being  laid  out  in  land. 

These  cases  shew,  that  the  actual  delay  of  payment 
is  hot  necessary,  in  order  to  found  the  claim  of  in- 
terest. If  the  executors  in  either  of  those  cases  had 
been  called  upon  by  the  tenant  for  life  to  purchase  an 
estate,  in  order  that  he  might  enter  into  the  enjoy- 
ment and  the  receipt  of  the  rents  and  profits,  they 
would  have  had  just  the  same  answer  to  give,  which 
the  executors  and  trustees  in  this  case  say  they  would 
have  given,  if  they  had  been  called  upon  to  pay,  be- 
fore the  money  due  upon  the  mortgage  was  received : 
for  they  would  have  said  in  those  cases  respectively, 
it  was  impossible  for  them  to  purchase  land;  for  they 
could  not  with  due  diligence  have  got  in  the  personal 
estate,  with  which  that  land  was  to  be  purchased.  So^ 
the  executors  in  this  case  say,  the  legatees  could  not 
have  had  their  legacies,  if  a  bill  had  been  filed ;  as 
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the  mortgage  out  of  which  they  were  payable,  was 
not  received.  But  it  was  held  that  the  possibility  of 
purchasing,  in  fact,  does  not  determine  the  question^ 
whether,  according  to  the  legal  presumption  the  pur- 
chase might  not  have  been  made.  So  the  possibility 
in  this  case  does  not  determine,  whether  by  legal  pre- 
sumption the  mortgage  might  not  have  been  called  in 
within  a  year.  I  cannot,  without  rejecting  the  autho- 
rity of  those  cases,  hold,  that  the  mortgage,  though  not 
actually  capable  of  being  called  in,  is  not  to  be  con- 
sidered as  having  been  got  in  within  the  year.  Con- 
structive receipt  is  held  equivalent  to  actual  receipt 
for  the  purchase  of  the  right  to  interest.  There  is  no 
4loubt  a  testator  may  exclude  the  rule  of  the  court,  by 
plainly  indicating  an  intention  inconsistent  with  it ; 
and  in  Gaskell  v,  Harman^  and  Elwin  v.  Elwin"",  it 
did  seem  to  me,  that  the  anxiously  marked  intention 
would  have  been  completely  disappointed,  if  in  one 
of  those  cases  I  had  taken  the  personal  estate  to  have 
been  received  or  ascertained ;  or,  in  the  other,  if  I  had 
held  the  real  estate  to  have  been  sold,  at  any  other  ' 

period,  than  that  at  which  those  events  respectively 
took  place  in  fact.  But  in  Entwistle  v.  Markland,  afid 
Sitwell  V.  Bernard,  the  court  seems  to  have  decided^ 
that  such  words  as  "when  received/*  "when  got  in," 
^'  when  recovered,"  "  when  laid  out,"  do  not  so  clearly 
mark  the  intention  as  to  preclude  the  application  of 
the  legal  presumption ;  and  I  have  found  a  case  in 
Ambler,  which,  though  it  is  not  fully  stated  there,  yet 
by  the  register's  book  establishes  the  same  principle. 
That  case  is  Hambling  v.  Lyster '.  Prom  the  regis- 
ter's book  I  find  that  the  executors  in  their  answer 

*  ff  Yei.  159.     11  Ve».  489.  •  8  Vez.  547. 

»  Arab.  401. 
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stated^  that  they  had  laid  a  case  before  Mr.  Wilbra- 
ham  upon  two  questions :  1st,  whether  the  receipt  of 
the  money,  due  upon  the  mortgage,  by  the  testator 
himself,  was  an  ademption  of  the  legacies  given  out  of 
it:  2dly,  supposing  those  legacies  not  adeemed,  whe- 
ther the  legatees  had  a  lien  upon  the  new  securities 
in  which  the  money  received  upon  the  mortgage  had 
been  laid  out.  ^Mr.  Wilbraham's  opinion  was,  that 
there  was  no  ademption ;  but  likewise,  that  the  lega- 
tees had  no  right  to  follow  the  money  laid  out  in  the 
%  

new  securities.  That  was  a  material  point ;  as  it  ap- 
peared, the  estate  was  not  sufficient  for  all  the  lega- 
cies. One  question  therefore  was,  whether  those  le- 
gatees were  to  abate  with  the  general  legatees,  or 
were  to  be  paid  by  preference  out  of  the  securities, 
.upon  which  the  money,  that  had  been  received  by  the 
testator,  had  been  laid  out.  The  Master  of  the  Rolls 
agreed  with  Mr.  Wilbraham  upon  the  first  point : 
but  differed  from  him  upon  the  second ;  for  the  de- 
cree says,  that  so  much  of  the  money,  so  compounded 
*  for,  and  received  and  placed  out  again  by  the  testa- 

tor, is  still  to  be  considered  as  a  fund  for  the  satisfac- 
tion of  the  plaintiff*s  legacies ;  and  as  the  money,  due 
upon  two  bonds  specified,  was  the  readiest  for  the 
plaintiff's  satisfaction,  that  money  was  directed  to  be 
called  in  forthwith,  and  payment  was  decreed  with 
interest  from  the  end  of  one  year  after  the  testator's 
death,  and  costs  were  given  out  of  the  money  so  re- 
ceived ;  and,  if  the  said  money  should  not  be  got  in, 
or  should  not  be  sufficient  for  the  plaintiff^s  satisfac- 
tion, liberty  was  given  to  apply. 

In  consequence  of  Mr.  Wilbraham's  opinion,  an 
apportionment  had  been  made  of  the  whole  estate ; 
and  32/.  had  been  apportioned  to  the  plaintiff  for  his 
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legacy  of  100/.  He  refused  to  accept  that ;  and  was 
held  entitled  to  satisfaction  out  of  the  specific  security. 
rThen,  as  the  new  securities  were  held  to  be  substi- 
tuted for  the  former^  it  is  clear,  all  the  words  of  the 
will  must  have  been  as  applicable  to  the  one  as  to  the 
other ;  and  the  legatee  could  have  no  claim  upon  the 
one  set  of  securities  except  in  the  same  mode  as  he 
had  a  claim  upon  theother ;  that  is, — to  be  paid  out  of 
the  securities,  when  the  money  due  upon  them  should 
be  received,  and  the  decree  accordingly  follows  tjie 
words  of  the  will  ''  when  received."  But  that  did 
not  prevent  interest  running  from  the  deaths  several 
years  before  it  was  received. 

So  the  opinion  of  the  court  is,  that  the  words 
'^  when  received"  did  not  suspend  or  postpone  the 
right  to  interest. 

Therefore,  upon  these  authorities  the  legatees  in 
this  case  are  entitled  to  interest  at  the  rate  of  4  per 
cent  from  the  death  of  the  testator. 


Where  the  legatee  is  the  child  of  the  testator,  the  in  favoor 

,     ^  ...       -       of  a  child 

court  will  order  interest  to  commence  immediately,^  interest 

''  will  com- 

although  the  legacy  is  payable  at  a  future  day ;  since  mence  im- 
a  parent  js  bound  by  the  law  of  nature  to  provide  a 
present  maintenance  for  his  own  child^;  and  it  seeips 
it  was  Lord  Alvanley's  opinion^  when  Master  of  the 
Rolls,  that  illegitimate  children  were  to  be  admitted  to 
the  same  benefit*;  though  Lord  Hardwicke  held  a  Whoiia 

child  wlth- 

contrary  opinion,  on  the  principle  of  law,  which  re-  iy  tiiia  pri. 
cognizes  no  relationship  in  such  a  childV    And  Lord 

'  5  \ez.  Jan.  13.  3  Atk,  60*  102,  •  3  Vez.  Jm.  12. 

•  1  Vez.  310. 


123  Office  of  Executor^  and  Administrators^  Chaf.  II. 

Eldon  seemed  to  think  that  there  ought  to  lae  some- 
thing to  shew  that  the  testator  means  to  put  himself 
in  loco  parentis^.  Lord  Alvanley  was  also  of  opinion 
that  a  grandchild  was  to  be  comprised  within  the  ex- 
ception out  of  the  above-mentioned  general  rule^ 
and  was  to  be  put  upon  the  same  footing  with  a  child 
in  this  respect "" ;  and  the  court  of  chancery  has  in 
subsequent  cases  confirmed  that  opinion  ^.     But  this 

favour  does  not  extend  to  a  nephew"*. 

■ 

Where  a  legacy  is  left  to  an  infant^  payable  at  21, 
and  bequeathed  over  on  his  dying  before  that  age^ 
and  his  death  happens  before  his  arriving  at  that  age^ 
the  accumulated  interest  shall  go  to  the  representa- 
tive of  the  deceased,  and  not  to  the  remainder  man^ 
And  where  a  father  is  living,  and  able  to  maintain  his 
child,  to  whom  a  legacy  is  bequeathed,  it  has  been 
held  that  the  interest  of  the  legacy  shall  not  be  ap* 
plied  to  his  maintenance  during  his  nonage '^;  but 
where  the  father  is  incompetent  to  maintain  his  child, 
he  shall  be  maintained  out  of  the  interest  of  his  le-- 
gacy,  whether  it  be  vested  or  contingent,  and  although 
the  legacy  be  bequeathed  over  on  the  infant's  dying 
before  21  \ 

When  the  occasion  is  very  pressing,  the  court 
will  sGonetimes  break  in  upon  the  principal,  but  this 

•  6  Vez.Jun.  Perry  ©.  Whitehead,  and  see  4  Vez.  Jan.  De  Ma- 
tar  V.  Pjbns. 

•  3  Vez.  Jun.  12.  *  5  Vez.  Jun.  194. 

•  5  Vez.  Jun.  12. 

'  2  P.  Wms.  421.  note  1.     1  Bro.  C.  R.  82.  333.     3  Atk.  59. 

«  3  Atk.  60,  399. 

^  3  Atk.  60.  2  P.  Wms.  21.,  and  see  Cas.  Temp.  Lord  Redes, 
dale,  ElHs  v.  Ellis,  and  bote^  and  see  also  3  Vez.  Jun.  16.  as  to 
the  wife  in  such  cases. 
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is  seldom  and  cautiously  done';  and  it  seems  tlris 
can  on  no  account  be  done^  if  the  legacy  be  devised 
over  on  the  infant's  dying  before  he  comes  of  age  ^. 
whether  legacies  are  charged  on  real  or  personal  es- 
tate^ it  is  become  the  established  practice  of  the  court 
to  aJlow  only  4  per  cent,  where  no  interest  is  directed 
by  the  will  ^;  although  the  fund  may  produce  more  "• 

If  an  annuity  be  given  by  a  will  without  specifica* 
tion  as  to  the  times  of  payment^  it  shall  commence  in 
computation  from  the  testator's  deaths  and  conse* 
quently  the  first  payment  shall  be  made  at  the  expira« 
tion  of  the  year  after  that  event;  but  if  a  sum  be 
directed  to  be  placed  out  to  produce  an  annuity, 
whether  that  is  to  be  coiuidered  as  a  legacy  payable 
at  the  end  of  the  year^  and  to  begin  in  computation 
only  from  that  time,  or  as  an  annuity  commencing 
from  the  testator's  death,  seems  not  to  be  fully  settled  *. 

• 

An  executor  used  often  to  be  embarrassed  how  to  whew  the 
dispose  of  a  legacy  bequeathed  to  a  minor.    He  runs  an  infant, 
a  risk  in  paying  it  to  the  father,  or  any  other  relation  paid. 
of  the   infant,   without  the  sanction   of  a  court  of 
equity  *.     But  by  the  act  of  36  Geo.  3.  c.  52.  s.  32.  it 
is  enacted,  that  where,  by  reason  of  the  infancy  of 
any  legatee,  the  executor  cannot  pay  the  legacy,  it 
shall  be  lawful  for  him  to  pay  such  legacy,  after  de- 
ducting the  duty  payable  thereon,  into  the  bank  of 

*  4  Bac.  Abr.  433.  3  Bro.  C.  R.  178.  2  P.  Wms.  21.  1  Vera. 
255. 

^  4  Bac.  Abr.  442.  '  Sitwell  v.  Bernard,  6  Vez.  Jun.  520. 

*■  4  Bac.  Abr.  4 10.  2  Bro.  C.  R.  47.  3  Bro.  C.  R.  53.  and  see 
Sitwell  u.  Bernard,  6  Ve«.  Jun.  520.  "  7  Vez.  Jun.  05. 

*  4  Bac.  Abr.  429.    1  Eq.  C.  Abr.  300.    3  Bro.  C.  R.  M,  186. 
4  Bum.  Eccl.  C.  321. 


J 
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England^  with  the  privity  of  the  acconntant-<^eneral 
of  the  court  of  chancery,  to  be  placed'  to  the  account 
of  the  legatee,  for  payment  of  which  the  accountant- 
general  shall  give  his  certificate,  on  the  production  of 
the  certificate  of  the  commissioners  of  stamps  that 
the  duty  thereon  has  been  duly  paid  ;  and  such  pay- 
ment into  the  bank  shall  be  a  sufficient  discharge  for 
such  legacy ;  and  when  paid  it  shall  be  laid  out  by  the 
accountant-general  in  the  purchase  of  3  per  cent,  con- 
soKdated annuities;  which,  with  the  dividends  thereon^ 
shall  be  transferred  or  paid  to  the  person  entitled 
thereto,  or  otherwise  applied  for  his  benefit,  on  ap- 
plication to  the  court  of  Chancery  by  petition,  or 
motion,  in  a  summary  way.  But  the  executor  is  not 
bound  to  pay  the  legacy  into  the  bank  till  the  expira- 
tion of  a  year  after  the  testator's  death. 


Section  IX. 

Of  Distribution  by  an  Administrator. 

AS  far  as  regards  the  collection  of  the  effects,  and 
the  payment  of  the  debts,  of  the  deceased,  the  office 
of  the  administrator  corresponds  with  that  of  the  exe- 
cutor. And  if  there  be  a  will  without  the  appoint- 
ment of  an  executor,  then  the  administrator  with  the 
will  annexed,  of  whom  mention  has  before  been  made» 
is  in  the  place  of  an  executor,  and  has  the  same  duty 
to  perform  in  respect  to  the  legatees.     But  for  the 
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duties  of  an  administrator^  appointed  by  the  ordinary^ 
in  respect  to  the  surplus  property  of  an  intestate^ 
after  the  funeral,  and  testamentary  charge^and  debts 
are  discharged,  we  must  look  to  the  several  positive 
provisions  of  the  legislature,  by  which  the  distribu- 
tion thereof  has  been  directed  and  regulated. 

The  distribution,  according  to  the  statute,  should  ^^^^ 
he  in  the  manner  following :  "  One  third  part  to  the  ^*^JJJ?,J^ 
wife  of  the  intestate,  and  all  the  residue  by  equal  por-  tion- 
tions  among  his  children,  and  such  persons  as  legally 
represent  such  children,  in  case  any  of  them  be  then 
dead^  other  than  such  child  or  children  (not  being 
beir  at  law,)  as  shall  have  any  estate  by  the  settlement 
of  the  intestate,  or  shall  have  been  advanced  by  him 
in  his  life-time,  by  portion,  equal  to  the  share,  which 
shall  by  such  distribution  be  allotted  to  the  other  child- 
ren, to  whom  such  distribution  is  to  be  made;  and 
in  case  any  child  (other  than  the  heir  at  law,)  shall 
have  any  estate,  by  settlement  from  the  intestate,  or 
shall  have  been  advanced  by  him  in  his  life-time  by 
portion,  not  equal  to  the  share  which  will  be  due  to 
the  other  children  by  the  distribution ;  then  so  much 
of  the  surplusage  shall  be  distributed  to  such  child 
as  shall  have  any  land  by  settlement  from  the  intes- 
tate, or  was  advanced  in  the  life-time  of  the  intestate, 
as  shall  make  the  estate  to  be  equal,  as  near  as  can 
be  estimated;  but  the  heir  at  law,  notwithstanding 
any  land  that  he  shall  have  by  descent,  or  otherwise, 
from  the  intestate,  is  to  have  an  equal  part  in  the  dis- 
tribution, with  the  rest  of  the  children,  without  any 
consideration  of  the  value  of  such  land.  But  in  case 
there  shall  be  no  children,  nor  any  legal  representa- 
tives of  them,  one  moiety  of  the  estate  shall  be  allot- 
ted to  the  wife  of  the  intestate,  and  the  residue  of 
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the  same  shall  be  distributed  equally  amon)^  every  of 
his  next  of  kindred^  who  are  in  equal  degree^  and 
those  who  legally  represent  them. 

No  representations  shall  foe  admitted  among  col- 
laterals, after  brothers*  and  sisters'  children :  and  if 
there  be  no  wife,  then  all  the  estate  shall  be  distri- 
buted equally  among  the  children ;  and  if  no  child, 
then  among  the  next  of  kindred  to  the  intestate,  in 
equal  degree,  and  their  legal  representatives."  For 
the  benefit  of  creditors,  no  such  distribution  of  the 
goods  of  an  intestate  shall  be  made,  till  after  the  ex- 
piration of  one  year  from  his  death.  And  every  one, 
to  whom  any  distribution  and  share  shall  be  allotted, 
shall  give  bond,  with  sufficient  sureties,  in  the  spi- 
ritual court,  that  if  any  debt,  truly  owing  by  the  in«- 
tesiate,  shall  be  afterwards  sued  for  and  recovered,  or 
otherwise  duly  made  to  appear,  that  then,  and  in 
every  such  case  he  shall  refund,  and  pay  back  to  the 
administrator,  his  rateable  part  of  that  debt,  and  of 
the  costs  of  suit,  and  charges  of  the  administrator, 
by  reason  of  such  debt,  out  of  the  part  and  share  so 
allotted  to  him,  thereby  to  enable  the  administrator  to 
pay  and  satisfy  the  debt,  so  discovered  after  the  dis- 
tribution  made. 

The  statute  contains  exceptions  expressly  saving 
the  customs  of  the  city  of  London,  and  the  province 
of  York. 


Posthum-        Posthumous  children  are  equally  in  titled  with  those 

ons  child-     •  ,        ,       _.  _      ,  /»    1        •  A      1  iT 

Ten,  and     bam  in  the  Ute-time  of  the  intestate.     And  no  dit- 
haif  blood,  fevence  is  made  between  the  half  and  the  whole  blood, 
SSed/  ^  but  they  are  equally  entitled,  as  being  of  equal  pro- 
pinquity to  the  deceased ;  and  if  there  be  but  one 
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child  and  a  widow  left  by  the  intestat^^  the  widow 
takes  her  third,  and  the  other  two  thirds  will  go  to  the 
child ;  and  if  no  widow,  then  the  one  child  will  take 
the  whole.  If  all  the  children  be  dead,  the  children 
which  they  or  any  of  them  may  have  left,  will  take 
equal  shares,  as  next  of  kin,  in  their  own  right,  and 
not  by  way  of  representation.  But  if  some  of  the 
c^iildren  be  living,  and  others  dead,  leaving  children, 
the  children  of  the  deceased  child  take  the  share  of 
their  respective  parents,  by  representation,  and.  not 
in  their  own  right ;  thus,  if  A.  have  three  sons,  B.,  C, 
and  D.,  and  B.  die,  leaving  four  children,  and  C.  die, 
leaving  two  children,  on  the  death  of  A.  intestate^ 
one  third  will  go  to  D.  another  third  to  the  four  child- 
ren of  B.  and  the  remaining  third  to  the  two  child- 
ren of  C. 

It  is  plain,  under  this  statute,  that  the  younger  of  ad- 

vancemeDt 

child  cannot  take  any  benefit  of  the  distribution,  unless  and  bring- 

1       «         ,     .         .  -  1  *.     ,  ing  into 

he  nrst  bnng  mto  the  general  mass  of  the  testator  s  botchpot. 
property  whatever  estate  in  land  or  pecuniary  portion 
he  has  received  from  the  intestate,  in  his  life-time,  by 
way  of  advancement,  by  settlement,  or  otherwise ; 
and  this  is  called  bringing  the  same  into  hotchpot, 
from  which  obligation,  however,  the  heir  at  law  is 
specially  exempted.  The  advancement  of  a  child  so 
brought  into  hotchpot,  is  for  the  benefit  of  the  children 
only,  exclusively  of  the  widow*.  And  it  is  to  be  ob- 
served, that  if  a  child,  after  receiving  such  advance- 
ment, shall  die  in  his  father's  life-time,  the  representa- 
tive title  of  the  grandchildren  cannot  be  enforced, 
unless  they  first  bring  in  the  advancement  of  their 
parent  ^.     Though  the  heir  at  law  shall  not  account 

*  Free,  ia  Chas.  18^  ^  2  P.  Wms.  560, 
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viL*^*o^f"   ^^^  ^^  \^iiA,  which  came  to  him  by  descent^  or  other- 
thfs  r^*^  *"   wisCj  from  the  intestate ;  yet  any  advancement  out  of 
»p««t-        the  personal  estate,  (1)  must  be  brought  in  by  hira, 
as  well  as  the  other  children,  before  he  can  be  en- 
titled to  a  distribution,  under  the  statute^;  and  the 
same  obligation  extends  to  coheiresses  ^. 

Every  species  of  substantial  provision  is  within  th^ 
meaning  of  advancement  under  the  statute,  as  the 
purchase  of  an  advowson,  or  any  office  or  commis- 
sion %  the  settlement  or  gift  of  a  marriage  portion, 
lands  or  interest  in  lands  ^,  annuities,  reversions,  and 
gifts  in  futuro^  or  on  contingency',  (such  being  ca- 
pable of  a  valuation,)  and  even  provisions  which  are 
not  to  take  place  in  the  father's  lifetime '. 

But  the  advancement  must  be  by  an  act  in  the  life- 
time, complete  as  to  the  property,  though  it  may  not 
take  effect,  or  be  intended  to  take  effect,  till  after  the 
death  of  the  intestate.  A  provision  therefore  by  will 
where  a  testator  dies  intestate,  as  to  part  of  his  per- 
sonal estate,  is  not  considered  an  advancement  with 
respect  to  that  part  ^.  Neither  is  land  given  by  the 
father's  wUL '  to  a  younger  child^  or  what  a  child  de- 

«  Fitzg.  285,  *  2  P.  Wms.  240. 

•  3  P.  Wms.  317.  not.  (o)  '  2  P.  Wms.  441. 
«  2  P.  Wms.  445.                             *  2  P.  Wms.  442. 

•  2  P.  Wms.  440.  *  2  P.  Wms.  240, 
'Id.  ibid. 


(1)  The  bequest  of  a  shilling  to  an  eldest  son,  in  satisfaction  of 
all  claims,  was  decreed  sufficient  to  exclude  him  from  his  distribu- 
tory  share  of  the  testator^s  personal  estate,  not  disposed  of.  Acher« 
ley  9.  Veinon,  10.  Mod.  524# 
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rives  under  his  mother"^,  to  be  considered  as  an  ad- 
vancement within  the  meaning  of  the  statute. 

It  is  scarcely  necessary  to  say  that  the  property 
given  to  a  ehfld  by  any  other  than  his  parent^  or 
what  he  shall  acquire  for  himself^  does  not  come  un« 
der  the  description  of  advancement.  Lands  descend^ 
ed  to  the  heir  at  law^  or  to  the  heir  in  Borough  Eng^ 
lish^  are  privileged  from  being  brought  into  hotch* 
pot ;  for  the  statute  speaks  only  of  such  estate  as  a 
child  has  by  settlement^  or  by  advancement  of  the  in- 
testate in  his  lifetime  *. 

The  title  to  take  as  next  of  kin  under  the  statute,  ^J^^^^^ 
is  to  be  traced  by  the  same  rules  of  consanguinity  as  ^*' *"^ 
the  title  to  administration.  In  case,  therefore,  of  no  theiutct- 
children,  nor  any  issue  of  children,  the  father  becomes 
entitled  to  all  the  surplus  in  exclusion  of  the  brothers 
and  sisters  of  the  deceased  i  but  the  mother,  by  the 
Itatute  1  Jac.  2.  c.  17.  s.  7,  comes  in  only  with  the 
brothers  and  sisters,  each  of  them  being  entitled  to 
an  equal  share  with  her.  If,  therefore,  the  intestate 
have  left  a  widow,  a  mother,  and  brothers  and  sisters, 
the  widow  is  entitled  to  a  moiety,  and  the  residue  is 
equally  shared  between  the  mother  and  the  brothers 
and  sisters  of  the  deceased ;  and  in  case  any  deceased 
brother  or  sister  have  left  children,  such  issue  will 
take  the  share  their  parent  would  have  been  entitled 
to  if  living.  But  representation,  under  the  statute  of 
distributions,  is  restricted  among  collaterals  to  the 
children  of  the  brothers  and  sisters  of  the  testator.  It 
has,  therefore,  been  held,  that  if  an  intestate  leave  an 
ancle  and  the  child  of  a  deceased  aunt,  the  sister  of 

■  a  P.  Wms.  35(J .  ■  Cas.  Temp.  Talbot,  27(}. 

VOL.  U,  % 
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the  uncle^  such  child  shall  have  no  distributive  share 
lYith  the  uncle*. 

Graaafa-        Grandfathers  and  grandmothers^  though  in  equal 
grandmo-    degree  of  consanguinity  with  brothers  and  sisters, 
cie8,aaotfl,  shall  have  no  share  with  them  in  the  distribution  ^,  but 
toduicces*  comcuextin  order;  and  next  to  them  are  the  uncles 
and  nephews^  aunts  and  nieces^  who  are  all  in  equal 
degree^  and  take  per  capita:  and  it  is  to  be  observed, 
that  dignity  of  blood  makes  no  difference  in  these 
titles;  so  that  where  the  next  of  kindred  are  a  grand- 
father or  grandmother  by  the  father's  side^  and  grand- 
father or  grandmother  by  the  mother's  side,  their 
claims  are  equally  respected  \ 

rLii^n  of       ^^^^  statute  suspends  the  distribution  till  a  year 
the  distil-   after  the  death  of  the  intestate ;  but  this  is  no  suspen- 

butive  * 

lihare.  gion  of  the  Vesting  in  the  next  of  kin,  who  have  sur- 
vived the  intestate,  so  that  if  any  such  die  before  the 
year,  tlieir  representatives  are  entitled  to  their  distri- 
butive shares '. 

Where  a         As  a  bastard  can  have  no  kindred,  his  effects,  onJiit^ 

bastard 

dies  iiites.  dying  without  a  will,  belong  to  the  king,  who,  on  pro- 
per application,  usually  grants  them,  by  letters  patent 
to  the  nearest  natural  connection ;  upon  the  strength 
of  which  such  persons  obtain,  as  of  course,  a  grant  of 
administration  from  the  Ecclesiastical  Court,  which 
entitles  him  to  the  sole  enjoyment  of  the  personal 
property ". 

The  distribution  of  an  intestate's  effects  is  regu- 

•  1  P.  Wm».  50U  »  Amb.  191- 

«  1  P.  Wms.  53.  '  3  Bac.  Abr.75. 

■  Dougl.  542. 
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lated  by  the  law  of  that  country  which  may  be  proper- 
ly called  his  home  or  domicile ;  but  the  actual  place 
where  he  happens  to  be  at  the  time  of  his  death, 
though  presumptively  his  domicile,  may,  by  circum- 
stances be  shewn  not  to  be  so  ;  for  an  occasional  or 
temporary  residence  will  not  constitute  such  domicile 
so  as  to  subject  his  property  to  the  local  laws  with 
respect  to  its  distribution  \ 


Section  X. 

Of  Distribution  by  the  Custom  of  London. 

THE  restraints  which  these  customs  formerly  im^ 
posed  upon  the  testamentary  power  have  been  remov^ 
ed  by  several  statutes ;  yet  as  to  the  property  of  an 
intestate  they  remain  in  full  operation.  If  a  freeman 
of  the  city  of  London  die,  (and  it  is  of  no  consequence 
where,  or  whether  he  resided  or  left  any  property  within 
the  city,)  leavinga  widow  and  children,  (although  such 
children  were  not  born  in  the  city,)  his  personal  pro- 
perty, after  deducting  the  widow's  apparel  and  the 
furniture  of  her  bed-chamber,  (I)  which  is  called  the 
widow's  chamber,  is  divided  into  three  parts,  one  of 
which  belongs  to  the  widow,  another  tx>  the  children, 

'  Amb.  25.  415,  416.    2  Tet.  Jun.  106. 


(1)  If  the  intestate's  property  exceed  3000/.  it  is  said  tba  widow 
is  entitled  to  50/. 

k2 
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and  the  third  to  the  administrator,  m  that  character. 
If  there  is  only  a  widow/  or  only  children,  they  re* 
spectively  take  one  moiety,  and  the  administrator  tht 
other  ^ ;  if  neither  widow  nor  children,  the  adminis- 
trator  takes  the  whole \  That  which  helongs  to  the 
/idministrator  is  called  the  dead  man's  part,  because 
Of  tiie  formerly  it  was  to  be  expended  in  masses  for  the  soul 
part.  of  the  deceased ;  but  by  the  stat.  1  Jac.  II.  c.  17.  th« 
administrator's  part  has  been  made  subject  to  be  dis- 
tributed, as  in  the  common  cases.  The  custom  has 
nothing  to  do  with  the  next  of  kin,  but  is  confined 
to  the  wife  and  children  of  the  intestate,  not  even  ex- 
tending to  his  grandchildren  ^  And  a  posthumous 
child  takes  together  with  the  other  children  ^  If 
therefore  a  freeman  die,  leaving  a  widow  and  grand- 
children only,  the  widow  takes  her  half  by  the  custom, 
and  the  other  half  is  to  be  distributed  under  the  sta- 
tute, in  the  proportion  of  one-third  to  the  widow,  and 
two-thirds  to  the  grandchildren,  as  the  lineal  repre- 
sentatives of  the  deceased  children.  And  if  there  be 
nobody  within  the  purview  of  the  custom,  as  if  ther^ 
be  neither  wife  nor  child,  the  whole  will  be  distribu- 
ted under  the  statute. 

oruiewi-  The  privileare  of  the  widow's  chamber,  like  the 
ciuunber.  right  to  paraphernalia,  is  postponed  to  the  rights  of 
creditors.  A  woman  may  be  deprived  of  all  thes^ 
rights,  whether  under  the  custom  or  under  the  statute, 
by  an  express  exclusion  in  her  marriage  settlement  * ; 
or  by  a  divorce  in  the  Ecclesiastical  Court  for  adul- 
tery ^     The  share  of  a  child,  where  the  intestate  has 

;  1  P.  Wms.  340,  *  2  Show.  175. 

^  1  P.  Wms.  64K  *  Free,  in  Ch.  499. 

*  1  £q.  C.  Ab.  153.    IP.  Wms.  531.  'Bunb.lG.    ^ 
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left  other  children;  under  the  custom^  does  not  vest  ^^^^ 
antil  the  age  of  31 ;  so  that  he  cannot  dispose  of  it  ^^^ 
by  wiU  until  that  age :  and  if  after  that  age  he  dies 
intestate  it  goes  according  to  the  statute.  If  he  die 
under  that  age  his  share  survives  to  the  other  child- 
ren'; differing  in  this  respect  from  the  share  under 
the  statute^  which  vests  in  the  children  upon  the  death 
af  the  intestate^  and  which  they  are  competent  to  de- 
Ti«e  by  their  wills  at  the  period  when  the  general  dis- 
posing capacity  arrives. 

What  has  already  survived  under  the  custom^ 
does  not  survive  again^  but  will  go  according  to  the 
•tatute  ^.  Where  there  is  but  one  child^  his  orphanage 
part  vests  in  him  upon  the  death  of  the  intestate^  and 
-may  be  devised  by  him  at  the  same  age  at  which  he  is 
competent  to  dispose  of  personal  property  by  will*. 
And  it  is  said  that  if  an  orphan  daughter  marries  un- 
der 21^  her  orphanage  share  is  prevented  from  sur- 
vivinir  if  she  dies  under  that  age  *".    If  a  freeman  have  ofad- 

.  ,  vanceraent 

one  or  more  children^  and  he  advances  him^  her  or  them  under  the 
or  any  of  them^  in  his  lifetime  to  the  full  extent  to  which 
the  benefit  under  the  custom  would  extend^  the  custom 
so  far  is  satisfied,  but  the  widow  may  still  take  her 
customary  share^  and  the  rest  is  distributed  according 
to  the  statute'.  But  if  the  advancement  is  only  in 
part,  such  advanced  portion  must  be  brought  into 
hotchpot  before  any  advantage  can  be  taken  under 
the  custom.  Such  portion,  however,  is  only  shared 
with  the  other  brothers  and  sisters,  this  rule  of  equal- 
ity not  extending  to  the  benefit  of  the  widow "".     And 

'  Prec.  Ch.  537.  *  Prcc.  Ch.  537. 

'  Prec.  Ch.  M7.  '  1  Vein.  88. 

'  «  P.  Wms.  547.    lAtk.  54.  "  1  Vem.  345. 

S 
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if  there  be  an  only  child  so  partially  advanced^  he 
shall  take  under  the  custom  his  full  orphanage  part^ 
without  accounting  with  the  widow  for  his  advance- 
ment". 

Where  the  portion  so  advanced  exceeds  the  child's 
share  under  the  custom^  it  seems  settled,  tliat  after 
covering  the  orphanage  part,  to  which  it  is  first  appli- 
cable, such  excess  ought  to  be  brought  into  hotchpot, 
with  all  the  persons  entitled  under  the  statute  to  the 
distributable  part ;  except,  it  is  said,  where  the  ad* 
vancement  has  been  given  and  accepted  expressly  in 
satisfaction  of  the  customary  share,  in  which  case,  in 
the  distribution  of  the  dead  man's  part,  no  regard  is 
to  be  had  to  the, advancement,  it  being  considered  as 
a  sort  of  purchase  by  the  child  ^ 

The  advancement  must  be  wholly  out  of  the  per- 
sonal estate :  the  custom  takes  no  notiice  of  real  pro- 
perty :  therefore,  a  settlement  by  a  freeman  of  real 
estate  on  his  child,  will  not  alTect  his  right  under  the 
custom  ' ;  even  though  it  be  made  in  express  exclusion 
thereof;  and  money  given  to  be  laid  out  in  land  is 
considered  as  real  estate  to  this  purpose  ">.  The  pro- 
vision must  always  come  from  the  father ;  it  must  be 
made  by  him  in  his  life-time,  and  be  out  of  his  per- 
'  sonal  property  ^  Nor  will  every  gift  by  the  father  so 
operate.  Monies  applied  in  maintenance  and  educa- 
tion, and  perhaps  in  putting  out  apprentice,  are  not 
considered  in  the  light  of  advancements,  under  the 
custom,  any  more  than  under  the  statute,  though  the 
last  mentioned  case  is  questionable'. 

•  t  Salk.  426.  *  4  Burn's  Ecc.  L.  207. 

» 

»  1  Vera.  2.  216.  ^  1  Vcrn.  345. 

MVern,  61-89.  •  I  Atk,  403. 
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We  have  observed^  that  if  a  child  be  advanced 
above  his  or  her  share  under  the  custom^  whether 
sach  excess  shall  be  brought  into  hotchpot  or  not^ 
will  depend  upon  the  question^  whether  the  pro^ 
vision  vras.  or  was  not  expressly  made  in  satis- 
faction of  the  orphanage  part.  If  made  expressly 
in  satisfaction  of  the  orphanage  part^  it  would  be 
regarded  as  a  sort  of  purchase;  for  it  might  have 
been  less  by  the  event.  It  is  accordingly  held^  that 
if,  upon  the  marriage  of  a  freeman's  daughter,  at 
21,  the  father  settles  a  provision  upon  her,  which 
she  accepts  in  lieu  of  her  orphanage  part,  equity  will 
give  effect  to  such  agreement  against  the  custom  \ 
And  if  a  man  marry  a  freeman's  daughter  under  age, 
he  may  release,  or  covenant  to  release,  all  future  in* 
terest,  in  right  of  his  wife,  under  the  custom  of  Lon« 
don*. 


Section  XI. 


Of  the  Distnbution  by  the  Custom  of  York. 

THE  custom  of  York  agrees  with  that  of  Londop^ 
except  in  the  following  particulars.  The  orphanage 
part  vests  in  the  child  immediately  on  the  death  of  the 
intestate  %  instead  of  waiting  for  the  age  of  21.    Real 

•  a  Eq-  Ca.  Abr.  272.  ."  1  Atk.  63. 

•  4  Bum'*  Ecc.  L.  398. 
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estate^  however  small  the  valile^  in  comparison  of  the 
pertonal  estate,  if  it  comes  by  clescenti  or  by  limiU'' 
tion  in  a  settledieht  made  ,on  the  fiather^s  marriage^ 
ttnd  whether  in  fee  or  in  tail,  in  possession  or  revef^ 
sion,  excludes  the  claim  to  the  filial  portion^  under 
the  custom^.  It  is  to  be  observed  also,  that  the  cus* 
torn  of  York  will  not  attach,  unless  the  intestate  waa 
resident  within  the  province  at  the  time  of  his  death ; 
t>ut  as  this  is  not  necessary  Under  the  custom  of  Lon-^ 
don,  this  latter  custom  controuls  that  of  York,  so  that 
if  a  freeman  of  London  die  in  (he  province  of  York^ 
•no  inheritance  in  land  shall  pfeclude  him  from  his 
share  of  the  personal  estate^  .ijy  the  custom  of  the 
city,  which  always  follows  the  person*.  Under 
both  customs  the  locality  of  the  property  is  imma* 


l^oi  the  convenience  of  the  reader^  an  hypothetical 
list  of  cases,  shortly  stated  and  answered  on  this  sub- 
ject, shall  be  laid  before  him,  which,  with  a  little  at- 
tention, may  enable  him  at  once  to  see  the  interests 
of  parties,  under  the  statute,  and  the  custom  above 
treated  of^  either  distinctly  considered^  or  in  combi*^ 
tiation. 

By  the  statute  of  distributions,  SS  and  23  Car.  2. 
tnade  perpetual  by  1  Jac.  8.  c.  17.  the  custom  is  saved, 
as  well  as  to  London  and  other  places.  These  sta- 
tutes work  a  distribution  of  the  pars  rationabiliSy  or, 
as  they  call  it  in  the  province  of  York,  the  death's 
part  i  in  every  other  respect  the  custom  remains  un-^ 
altered. 

■■  0 

*  4  Bum's  Ecc.  L,  409*  •  4  Bom's  E<*.  L.  415* 
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« 

By  the  custom  of  the  province  of  York : 
^part!^*^'*}  When  a  Wife  and  <ihildren  j  Third 


When  children  and  no  wife, 
wife  and  no  children,  wife 
and  heir,  wife  and  co-heirs,* 
wife  and  all  advanced 


moietj* 


When  neither  wife  nor  child- 
ren,  altho*  grandchildren ;  no 
wife,  and  an  only  child,  heir, 
or  children,  co-heirs,  or  all 
advanced      *      .      -      -  The  whole. 

Widow's  >  When  a  child  or  children,! 
part      J      not  heirs      -      -•      -      J  Third 

When  a  child  or  children, ^ 

heirs,  no  children^  a  child>  moiety. 

advanced,  all  advanced  *    j 

Child  or  children's  part.— No  widow,  ^ 

another  child,  heir,  or  ad->  moiety, 
vanced,  all  the  rest  advanced) 

The  heir  at  law  has  no  share;  by  virtue  of  the  cus- 
tom, but  has  a  share  of  that  part  of  the  estate  of  his  fa- 
ther, dying  intestate,  called  the  death's  part,  accord- 
ing to  the  statute  aforesaid. 

Clhildren  advanced.  All  the  children  advanced  in 
the  father's  life-time  are  excluded  by  the  same  cus- 
tom ;  and  also  by  the  istatute,  save  when  there  are  no 
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other  children  ;  in  which  case  they  each  respectively 
succeed  as  next  of  kin. 


And  observe  tliat  the  said  custom  hath  relation  to^ 
and  doth  respect^  only  widows  and  children. 

The  widow  of  an  intestate  succeeds  both  to  her 
widow's  part  in  the  thirds^  or  moiety  of  the  clear  sur- 
plus^ according  to  the  custom  ;  and  also  to  her  thirds^ 
or  moiety  of  the  death's  part,  according  to  the  sta- 
tute; and  this  she  demands  in  the  first  place,  and  be- 
fore the  children  can  make  any  claim  whatsoever. 

The  remainder  of  the  death*8  part  is  by  the  same 
statute  distributed  amongst  the  children,  the  heir  in- 
cluded, and  in  part  advanced.  And  the  remaining* 
third,  called  the  child  or  children's  part,  is  by  the 
same  custom  equally  to  be  divided  amongst  them,  ex- 
cluding the  heir.  But  the  child  in  part  advanced^ 
claiming  out  of  the  last  mentioned  part  his  equal 
share,  may  throw  in  what  he  has  received  in  part, 
and  then  the  yv'hole  is  equally  to  be  divided. 

N,  B.  The  half  blood  is  intitled  to  the  same  shares 
and  privileges  as  the  whole  blood,  in  all  the  cases  fol* 
lowing,  without  any  distinction. 

CASES. 
Caaeofan       Quc  third  IS  allotted  to  her  as  her  widow's  part, 

intesute'i  .        i         .  i.     .  1 

leaving  a     share,  or  thirds,  due  to  her  by  virtue  of  the  custom  or 

widow 

cbiid,or      the  proviucc  aforesaid  ;  another  third  is  due  to  child- 

Dooead'     rcu,  equally  to  be  divided  amongst  them,  as  their 

an/uo'       filial  parts,  and  child's  portions  by  the  same  custom ; 

and  the  third  and  last  remaining  part,  commonly  called 

the  death's  part,  is  to  be  distributed  according  as  the 
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said  statutes  do  direct^  viz.  one  third  to  the  widow^  and 
the  remaining  two  thirds  to  the  said  child^  or  amongst 
(he  said  children. 

One  third  is  due  to  the  widow,  by  the  said  custom^  widow, 

tf*hil<lri»n 

one  third  to  the  children^  the  heir  being  excluded  by  iieir.     * 
the  said  custom^  from  claiming  any  share ;  but  the  re- 
maining third  is  to  be  divided  in  manner  following, 
viz.  one  third  to  the  widow^  the  rest  among  the  chil^d- 
ren^  including  the  heir^  by  virtue  of  the  statute. 

A  moiety  due  to  the  widow  by  virtue  of  the  custom.  ^  widow, 

•^  '^  '   andachil4 

remaining  moiety  one-third  to  the  widow,  the  re^t  to  ^emgaa 
the  child  by  virtue  of  the  statutes  aforesaid. 

A  moiety  is  due  to  the  widow  as  her  share  by  the  widow, 

^1  •    •  ■  •    J  1        three 

custom ;  of  the  remammg   part  one  third    to  the  damg^hten 
widow,  and  the  rest  among  the  co-heiresses.  esses. 

One  third  of  the  whole  is  due  to  the  widow  as  her  ^'/^J}^ 
share  by  the  custom ;   and  further,  one  third  of  the  l^^^H""^ 
death's  part  by  the  statute,  and  as  to  the  rest  the  pj[j^t  ad^ 
child  in  part  advanced,  must  put  what  he  has  received 
in  hotch-pot  and  then  the  whole  is  to  be  equally  di- 
vided between  them. 

A  third  is  due  to  the  widow  by  the  custom,  and  fur-  ^^^^^^^^ 
ther  one  third  of  the  death's  part,  all  the  rest  is  the  •dvanced, 
child's. 

Half  to  the  widow,  of  the  remainder,  one  third  to  ^^ow, 
the  widow,  the  rest  to  the  child.  ^*»^'^- 

One  third  is  due  to  the  widow  by  the  custom,  and  widow, 

''  one  niMUl- 

one  third  more  as  her  third  of  the  death's  part^  there-  vucea  « 
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Svanw"^  mainder  of  the  death's  part  is  equally  to  be  divided 
•n  heir.  aiDong  all  the  children^  whereof  the  heir  is  to  be  one, 
according  to  the  statute ;  as  to  the  remaining  third 
part  of  the  whole^  called  the  children's  part^  the  child 
in  part  advanced  must  put  what  he  has  received  into 
hotch-pot^  and  then  the  whole  is  equally  to  be  di- 
vided amongst  them  ;  the  heir  being  excluded  from 
this  part  according  to  the  custom  of  the  province. 

Widow,  One  third  is  due  to  the  widow  by  the  custom,  and 
ftdnmced,  further  one  third  of  the  death's  part ;  the  remainder 
an  heir.    ^^  ^^^  death's  part  to  be  divided  equally  between  the 

children^  by  virtue  of  the  statute ;  but  as  to  the  child 
or  children's  part,  the  heir  having  no  title  to  it,  it  it 
all  due  to  the  child  though  in  part  advanced. 

widow,         The  widow  must  first  have  one  third  of  the  whcJc 

one  anad- 

▼anced      clear  residue,  and  further  one  third  part  of  the  death's 

6ne  in  part  * 

advanced,  part,  according  to  the  statute  ;  the  remainder  of  the 
grand-  death's  part  is  also  distributed  by  the  said  statute 
amongst  the  children,  heir,  and  grandchildren,  in 
four  parts,  in  manner  following,  viz.  one  fourth  to 
the  child  unadvanced,  one  fourth  to  the  child  in  part 
advanced,  one  fourth  to  the  heir,  and  one  fourth  to 
the  grandchildren,  as  representatives  of  their  father. 
But  as  to  the  remaining  third,  called  the  children's 
customary  part,  the  child  in  part  advanced  may  put 
thereto  what  he  has  received ;  and  then  the  whole  must 
be  equally  divided  between  the  unadvanced  and  the 
in  part  advanced  children,  (the  heir  and  grandchild- 
ren having  no  right  by  the  custom,)  and  the  advanc- 
ed are  always  excluded ;  yet  the  heir,  though  advanc- 
ed, has  a  share  in  the  death's  part 

Widow  Bt       A  moiety  is  due  to  the  widow  by  custom,  half  the 
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remainina;  moiety  to  the  said  widow,  and  the  rest  g;^^**^ 
amoBg  the  grandchildren,  as  next  of  kin  by  the  sta- 
tute. 


•     • 


Half  is  to  go  to  the  widow^  and  half  the  rei         _  _ 

half  to  the  widow,  the  rest  to  the  next  of  kin,  aTl."^*^^^ 
equally  amongst  them,  viz.  a  moiety  as  their  due  share 
by  the  custom,  and  the  remainder  of  the  death's  part 
to  be  distributed  in  like  manner,  by  act  of  parliament. 

One  moiety  amongpit  them  equally  to  be  divided  as  chiidrai 
their  share,  due  by  the  custom,  (excluding  the  heir,)  ^idowl 
the  remaining  part  being  the  death's  part,  is  to  be  di* 
vided  in  like  manner,  including  the  heir,  by  virtue  of 
the  statute. 

AU  to  him  or  her  as  nettof  kin.  One  child 

and  DO 
widow. 

One  moiety  to  the  child  unadvanced,  as  his  cus*  q„^  ^^j^ 
•tomary  share;  the  remaining  moiety  equally  to  be  ^^„^^|JjJ 
divided  between  them  by  the  statute.  ^^^'' 

All  to  the  heir,  the  advanced  having  had  his  full  ooe  ad- 
share,  and  therefore  excluded,  both  by  the  statute  and  I^u^ciV. 
th<  custom. 

Ooe  ad- 
All  to  the  unadvanced,  for  the  reasons  aforesaid.      one^unid?' 

vanced. 

All  to  the  one  in  part  advanced.  vuTced 

ftnd  one  ii^ 
part  ad* 

All  must  be  put  in  hotch-pot,  and  equally  distri-  ''^^^'^' 
buted  between  them.  advanced. 

^  t  UHad. 
yauced. 

A  moiety,  being  the  child  or  children's  part,  is  due  Heir,  aii4 
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* 

HdviSc^ed?  ^  ^^^  ^^'^^^  although  in  part  advanced,  (the  heir  having 
no  title  to  the  children'n  part,  by  the  custom,)  but  the 
other  moiety  being  ^he  death's .  part,  is  equally  to  be 
divided  between  them  by  the  statute. 

"part*ad.  ^"^  moicty  is  the  child  or  children's  part,  by  the 
on"  wmd^  custom,  (excluding  the  heir,)  but  he  in  part  advanced 
vunced.  m^igt  put  what  he  has  into  hotch-pot  and  then  the. 
said  child's  part  must  be  divided  between  them;  and 
the  other  part  being  the  death's  part,  must  be  equally 
divided  amongst  them,  including  the  heir,  by  virtue  of 
the  statute. 


Three 

dauj^hters, 

coheiresses 


Equally  amongst  them,  by  virtue  of  the  statute. 


One  child,      All  to  him  as  next  of  kin. 

heir,  \-  uu- 
advanced. 


Three  CO.        All  must  be  equally  divided  between  them,  without 

heiresses, 

one 

advanc4 


b'efni   ^uy  Consideration  had  of  the  advancement  by  the  sta- 
""^^'  tute. 


A  dauRh.  A  moiety  is  due  to  the  daughter  by  the  custom,  and 
cliucf.^n!'**  the  other  moiety  being  the  death's  part,  is  distributed 
SUhriri  by  the  statute,  viz.  one  moiety  to  the  said  daughter, 
kuvanccd.   jj^^  j.^gj  j^  ji^g  gmndchildren,  as  representatives  of 

.  their  father. 


Father. 


All  to  him  as  next  of  kin. 


Mother- 


In  like  manner. 


Mother, 

n^Lilier.  the  Statute. 


All  equally  amongst  them  share  and  share  alike  by 


ft 
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!  All  equally  amona:st  them,  but  the  children  are  to  Br<>the»& 

!  1         J  o  '  sisters,  and 

have  shares  according  to   their   several  stocks  or  brothers' 

^  and  sisters' 

branches  from  which  they  are  descended.  children. 

All  equally  amonj^st  them,  (per  capita)  they  beings  Brethers» 
in  equal  degree  of  kindred.  children. 

All  to  him  or  her,  there  being  neither  widow,  child-  Orandf*. 
ren,  father,  mother,  brother,  sister,  or  their  children,    grandmo. 

ther. 

Equally  amongst  them,  as  next  of  kin.  Sudwn. 

In  like  manner.  aunu?  *"^ 

In  like  manner.  Cousins 

german. 

The  custom' of  London  is  the  same,  unless  in  a 
case  where  the  eldest  son  has  lands  by  descent,  or  by 
limitation  in  his  father's  marriage-settlement,  which 
by  that  custom  is  no  advancement 


Section  XII. 

Of  the  Liabilities,  Dangers,  and  Defaults  of  Ex- 
ecutors. 

« 

IT  is  needless  to  enumerate  among  the  instances  of 
misconduct  in  an  executor  plain  acts  of  embezzling, 
or  consuming  his  testator's  property.    The  law  makes 
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him  also  liable  in  hb  own  property  for  numeroug 
other  less  direct  modes  of  wasting  the  effects  entrust- 
ed to  him.  As  if  he  pays  debts  out  of  their  order^  or 
pays  legacies  without  reserving  sufficient  to  satisfy 
creditors ;  or  releases  the  debts  of  the  testator  without 
a  satisfaction  ;  or  changes  the  securities  for  debts ;  or 
reduces  the  estate  by  submitting  to  arbitration  ;  or  re- 
leases  an  action  commenced ;  or  incurs  a  chfiige  of 
interest^  by  delay  in  the  payment  of  a  debt^  where  he 
had  assets  to  answer  it ;  or  loses  the  property ;  or 
trusts  it  to  an  agent  who  embezzles  it;  or  keeps 
money  in  an  unproductive  state  for  a  length  of  time; 
or  sells  the  property  much ,  below  the  value ;  or  de-^ 
lays  selling  it  till  it  is  spoiled  or  injured,  without  rea- 
sonable excuse  for  the  delay. 

But  the  law  attaches  to  the  office  of  executor  a  rea-* 
sonable  degree  of  discretion,  without  embarrassing  it 
with  an  unreasonable  degree  of  responsibility.  If  he 
invests  money  in  the  funds,  he  will  not  be  answerable 
on  the  fall  of  the  stock*.  He  may  also  call  in  a  debt 
bearing  interest,  if  he  has  reason  to  apprehend  th^ 
principal  to  be  in  danger^* 

He  may  appropriate  the  goods  of  his  testator  to  the 
amount  of  what  be  has  expended  on  account  of  the 
testator "".  And  when  it  has  been  ultimately  for  the 
benefit  of  the  property  he  has  been  allowed  monies 
given  or  released  by  which  an  apparent  and  immediate 
loss  has  been  incurred  ^ 

Neither  will  an  executor  be  charged  with  the  da- 

*  3  Bro.  C.  C.  147.  433.  *  1  P.  Wms.  141. 

*  Dy.  187-  b.  Plowd.  185.,  '  3  P.  Wms.  380* 
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fault  ^  niBcondiict  4if  im  companion,  H  hibu  not  ^'J^^,^;^ 
been  concerned  in  it,  or  contributed  to  it  in  any  m^y.  co^ecu- 
But  if  two  executors  join  in  a  receipt,  and  one  on^  ^'^uLted 
receive  liie  nMwiey,  the  general  rule  is,  4flMtboth  shail 
be  beid  answerable.  ( I )  Upon  Uiis  nde,  bo wever,  the 
f(()ttow»g  difitinotion  seens  to  prevafl ; — that  the  act  of 
p^dpation  nf bicii  is  to  invoke  one  executor  in  the 
consequences  of  his  companion's  defeuit,  must  be  sucfa 
as  helped  him  to  the  commission  of  it.  If,  therefore, 
an  executor  does  an  act,  by  which  money  gets  into 
the  possession  of  another  executor,  lie  is  equaHy  an* 
swerabte  with  4he  other,  howeyer  innocently  be  may 
have  conducted  himself;  not  so,  however,  if  he  is 
Merely  passive  by  not  obstructing  the  other  in  receiv* 
ing  it.  And  where  an  executor  receives  (he  money 
without  the  consent  pf  his  co-executors,  and  they  af- 
t^pwards  join  in  4he  ceceipt  for  the  same,  this  poste- 
KK)r  act,  as  it  did  not  enable  tiie  defaulter  to  obtain  the 
Bioney,  wiU  not,  it  is  said,  render  them  answerable  ^ 
Upon  the.  whole,  an  executor  is  only  littMe  fc^  waste 
or  lofls  by  hi3  co-executor,  to  the  extent  of  the  assets 
in  his  hands,  unless  he  has  been  in  any  way  acces- 
sory to  the  loss  or  default ;  nor  will  one  ei^ecutor  be 
affected  by  the  notice  which  another  has  had^  ^d 
concealed  from  him'. 


'  1  P.  Wins.  n.  1.      AmbL  417.      4  Yez.  Jan.  696. 
'  Cfo.  Car.  (K>d. 


(1)  1  P.  Wms.  SI.  243.    2  Bro.  C.  R.  116.  117.  f^Aj^Up.f^ 
^i^ereo^  In  tl^s  respect  between  co^e^^ecutoiis  apid  co^tm^aes^ 
among  which  latfier,  on^  the  hand  that  acti^lj  xwfloaf^uuPjJ^.i^ 
lesponsibilitjy  thoi^  all  J[oin  in  the  ceoeif  t* 
YOIi.  U.  L 
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If  am  executor  receives  money  M^uch^  and  depoite 
it  bona  fide  with  his  co-executor  who  is  a  banker  of 
reputation^  he  shall  not  be  charged  with  the  loss  in 
case  of  a  failure  of  such  banker  ^.  And  where  a  co- 
executor  who  had  proved  the  will,  but  never  acted  in 
the  office^  received  a  bill  on  account  of  the  estate  by 
the  post,  and  tmnsmitted  it  immediately  to  the  acting 
executor,  he  was  held  not  answerable  ^. 

Of  cany.        The  case  of  the  executor's  carry  inff  on  -trade  with 

ing  on  tbe  ^      cr 

tesutor^  the  testator's  assets  may  be  considered  under  two  as- 
^^  assets,  pects,  namely,  his  carrying  it  on  with  the  express  au- 
thority of  the  testator  given  by  the  will,  and  hb  car- 
rying it  xyn  without  such  authority.  If  he  carries  it  on 
under  such  express  authority,  the  testator's  assets,  as 
well  as  the  property  of  the  executor  faioiself,  will 
be  subject  to  the  bankruptcy;  but,  as  between  the 
executor  and  the  testator's  estate,  his  own  property 
will  be  liable  to  make  good  any  loss  by  such  trading, 
though,  if  the  trade  turns  out  to  be  profitable,  the 
benefit  is  wholly  applicable  to  the  purposes  of  tbe 
wiU.  (2) 

«  7  Vez.  Jun.  197. 

*  S  Vez.  JuD.  678.  and  see  Bacon  v.  Bacon,  5  Vez.  Jan.  331. 
for  cases  of  excnsable  loss  by  executors. 


(2)  It  has  been  lately  held  where  the  executors  of  a  de- 
ceased partner  continued  his  share  of  the  partnership  property  in 
trade  for  tiie  benefit  of  his  infBint  daughter^  that  they  were  liable 
upon  a  bill  drawn  for  the  accommodation  of  the  partnership,  and 
paid  in  dncharge  of  the  partnership  debt ;  although  their  nJunes 
were  not  added  to  the  firm,  but  the  trade  was  carried  on  by  the 
other  partners  under  the  same  firm  as  before,  and  the  executors, 
wheta  they  dif  ided  the  profit  and  loss  of  the  trade^  carried  tbe  sam^ 
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B«t  the  testator's  assets  are  not  liable,  nor  wiB  they  Of  the  con- 

^  sequence! 

pass  by  the  assiflfnment  of  the  commissioners  where  ofbank- 
they  are  specifically  distinguishable^  if  the  executor  where  the 

-  .  ^  o  testator's 

has  carried  on  the  testator's  trade  without  any  autho-  trade  is 
rity  from  him.  And  where  under  these  circumstances  by  the  exe- 
the  testator's  assets  are  not  specifically  distinguishable^ 
not  only  the  creditors  but  the  legatees  of  the  testator 
will  be  let  in  to  prove  their  demands  to  the  extent  of 
the  assets  so  wasted  by  the  executor  in  carrying  on 
the  trade  *.  If  the  testator  restrict  the  power  of  car- 
rying on  his  trade  to  a  certain  part  or  portion  of  the 
assets^  specifically  distinguishable  from  the  residue; 
only  such  assets  will  be  subject  to  the  bankruptcy^ 
while  the  whole  of  the  executor's  own  property  will 
still  be  liable ''.  •  What  shall  constitute  a  trading  must 
depend  upon  the  particular  construction,  of  the  bank- 
rupt laws. 

An  executor's  bankruptcy  will  not.  involve  his  right 
to  act  as  executor,  though  for  the  safety  of  the  pro- 
perty the  court  of  chancery  will  upon  proper  appli- 
cation appoint  a  receiver ;  and  where  the  assignees 
of  such  bankrupt  executor  have  received  a  part  of  the 
monies  belonging  to  the  testator's  estate,  k  will  di- 
rect the  bankrupt  to  be  received  in  his  character  of 
executor  as  a  proving  creditor  against  his  own  estate, 
but  will  order  the  dividend  to  be  paid  into  the  bank^ 

*  10  Yes.  Jun.  110.  ex  parte  Garland. 

*  10  Vez.  Jan.  1 10. 

*  1  Atk.  101.  213.     2  P.  Wms.  546. 


to  the  account  of  the  infant.  Wightman  v.  •  Townroe,  1  M.  and 
S.  412.  They  are  the  1^1  proprietors  in  respect  of  eyery  thing 
belonging  to  the  trade,  and  consequently  are  liable  to  the  Iq^al 
debts.  Ibid,  per  Bailey  J, 

jl3 
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^o?^  The  atatute  4  and  5  W.  and  M.  c.  »t.  s.  12.  eMCts, 
£bi(^^  ^  ^^  '^  execotor  <rfan  ei^fecutor  shaU  be  liableas  sacbfor 
^^Mb^  tlK  waste  committed  by  his  immediate  testator^  wbicli, 
r'hu ^  as  beings  a  tort^  would^t  common  law  have  died  with 
mediate     tfae  party  guilty  thereof. 

« 
In  all  cases  of  debt  and  contract  thf  liability  reaches 

to  the  executor  who  is  answerable  in  his  representor- 
tire  character.     Whether  the  debt  of  the  testator 
arose  by  record^  specialty^  or  simple  contract^  it  siur« 
vives  against  his  representatiYe^  who  sustains  the  du* 
ties^  as  well  as  exercises  the  rights)  of  the  deceased. 
It  is  said  also  that  debt  will  lie  against  the  executor 
•f  a  sheriff  tor  an  escape  "^  though  an  action  on  the 
case  for  lihe  same  cause  cannot  be  brought  agpdnst 
the  executor.     Issues  fwfeited  and  fines  imposed  in 
inferior  courts  of  record,  as  at  quarter  sessions,  and 
by  stewards  in  their  leets,  are  said  to  be  recoTcrable 
against  the  rept*esentalive  *".    So  also  a  peliei^  or  fine 
due  to  the  Lord  of  the  manor  from  the  testator*. 
Upon  breaches  of  eovenaat  by  the  testator,  where  the 
subject  of  the  o^ract  was  valuable  and  beneficial,  as 
to  pay  vent,  or  repair  premises,  the  contract  may  be 
enforced  against  the  executor.     And  whether  a  con- 
tract be  under  seal,  or  not,  whether  it  be  express  or 
implied,  it  devolves  uf>on  the  legal  representative,  who 
is  equally  answerable  for  a  bill  or  note  on  which  the 
deceased  had  incurred  an  express  responsibility,  and 
for  such  liabilities  as  arise  by  implication,  and  belong 
to  the  head  of  implied  assumpsit.    Remedies  which 
are  given  for  mere  wrongs  and  grievances,  and  such 
as  are  denominated  tortSj  or  which  imply  force^  and 

**  D^er  Sn.  '  Com.  Vlg.  Adsisn.  B.  14. 

!  Com.  ngi  B.  14.  t 
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disinrfaaDee^  mch  as  battery^  false  imprisonoieiit^  tres^ 
pass  upon  laiids^  slander,  niiisance,  and  the  like^  are 
within  the  scope  of  the  mle<-«ctio  personalis  moritof 
cum  persona. 

Sonietimes^  indeed,  by  varying  the  denomination  of 
the  action,  the  difficulty  interposed  by  the  above  rule 
m^  be  got  over.  Thus,  although  the  action  of  tro- 
ver will  not  lie  against  the  executor  for  a  conversion 
by  the  testator,  because  the  plea  to  that  form  of  action 
18  not  guilty,  and  so  the  question  is  upon  the  guUt  of 
the  person  deceased ;  yet  if  the  property  was  sold  by 
the  testator,  his  executor  may  be  sued  in  the  form  of 
assumpsit,  on  the  liability  of  the  testator  for  money 
had  and  received  to  the  use  of  the  plaintiff.  And  so 
in  similar  cases.  The  true  grounds  and  criteria  of 
these  distinctions  will  be  found  in  the  case  of  Hambly 
V.  Trott*. 

Though  the  cause  of  action  should  not  arise  upon 
a  contract  of  the  testator,  until  after  his  decease,  the 
executor  is  liable  to  the  extent  of  the  assets,  as  where 
money  becomes  due  upon  the  testator's  bond  or  note 
after  his  death  ^. 


An  executor  by  his  misconduct  may  make  himself  or  the  cos- 
personify  responsible^  and  liable  to  answer  a  demand  of  wasting 
originating  with  his  testator,  out  of  his  own  property,  tors  assets; 
Thus  if  he  be  guilty  of  wasting  the  effects  of  the  tes-  tug  a  uS^ 
tator,  which  in  legal  language  is  called  a  devastavit,  an  a^onT 
the  judgment  in  the  action  against  him  will  be  de 
bonis  propriis '.  A  false  defence,  where  the  falsity 
must  lie  within  his  own  knowledge,  induces  the  same 

»  Cowp.  375.  *  Com.  Dig.  Pleader  (1  D.  %) 

'  3  Bac.  Abr.  77. 
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consequence  to  him ;  as  if  he  pleads  a  release  made  to 
himself;  or  that  he  never  was  an  executor \  In 
such  cases  if  the  plea  be  found  against  him,  the  judg- 
ment will  be  in  the  alternative  de  bonis  testatoris  et 
si  non,  de  bonis  propriis. 


Where  an 
executor 
maybe 
held  to 
balL 


Though  executors  are  not  in  generd*  liable  to  be 
held  to  bail  in  their  representative  capacity  ',  yet  as 
by  wasting  the  property,  tbey  render  themselves  per- 
sonally liable,  such  misconduct  is  followed  also  by  a 
liability  to  be  arrested  and  held  to  bail '.  But  the 
suggestion  of  such  a  devastavit  will  not  create  this  li- 
ability without  the  oath  of  the  plaintiff'.  If  the  she*- 
riff  returns  a  devastavit  to  a  writ  of  execution  the  ex- 
ecutor may  be  held  to  bail  in  an  action  on  the  judg^ 
ment  *.  And  it  seems  that  wherever  an«  executor  has 
by  an  actionable  promise  rendered  himself  liable  in 
his  own  person  to  pay  the  debt  of  his  testator,  he  may 
be  compelled  to  find  bail  to  the  action  ^. 


Of  the  An  executor  defendant  is  in  titled  to  be  paid  costs  if 

byezecn.    the  judgment  in  the  action  is  in  his  favour ''.     And  if 

of  tie        he  plead  a  plea  which  is  false,  the  judgment  as  to  the 

and  execa  costs  will  be  dc  bonis  tcstaioris  si,  et  si  non,  de  bonk 

a^nst      propriis^.     But  if  he  plead  that  he  has  fully  adminis- 

•  ^"*        tered,  or  that  he  has  administered  all  except,  &c.  and 

the  plaintiff,  admitting  the  truth  of  such  plea,  take 

judgment  of  the  future  assets  in  the  one  ease,  or  of  the 

assets  admitted  in  part^  and  for  the  residue  of  assets 

in  futuro,  in  the  other,  such  defendant  executor  will 

not  be  liable  to  costs.     Nor,  as  it  seems,  if  he  plead 


■  Cro.  Jac.  671.  « 1  Roll.  Abr,  930.  935. 

"  3  Bac.  Abr.  101.  '  Ibid.  •  Ibid. 

'Ibid.  MT.R.710. 

•  3  Bac.  Abr.  100.  *  Ibid. 
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several  pleas^  as  non  assainpsit^  and  plene  administra- 
vit^  and  one  of  them  be  found  for  him ;  but  if  the 
plaintiff  take  judgment  on  the  plea  of  plene  adminis"- 
travit  of  the  assets  in  futuro^  and  go  to  trial  on-  the 
non  ansumpsit^  and  obtain  a  verdict^  he  wiH  be  entitled 
to  costs  ^ 

The  judgment  in  common  cases  against  an  execu- 
tor or  administrator  is  for  the  debt^  or  damages,  and 
costs  to  be  levied  of  the  goods  and  chattels-  of  the  tes*^ 
tator,  or  intestate^  in  the  hands  of  tjie  defendltnt^  if  he 
have  so  much  thereof  in  his  handle  to  be  administered ; 
and  if  he  have  not^  then  the  costs  ft>*be  levied  of  his 
own  proper  goods  ^  If  the  sheriff^  return  nulla  bonq 
generally^  the  proceeding  may  be  by  scire  fieri,  or  by 
action  of  debt  on»  the  judgment  suggesting  a  devasta- 
vit. On  the  latter;,  he  may  have  execution  immedi- 
ately against  the  defendant  in  all  its  different  forms  of 
capias  ad  satisfaciendum^  fieri  facias,  de  bonis  pro- 
priis^  or  writ  of  elegit*.  The  fotm  and  incidents  of 
the  judgpnent  of  assets  quando  acciderint  may  be  ac- 
curately understood  by  consulting  the  authorities  in 
the  margin  ^. 

Since  the  statute  38  Geo.  3.  c.  87.  an  executor  can 
neither  sue  or  be  sued  till  he  arrives  at  the  age  of 
twenty-one ;  but  where  there  are  several  executors^ 
and  some  under  age,  the  action  must  be  agiainst  all 
such  as  are  under  age  appearing  by  guardians.  If 
there  be  more  executors  than  one  they  must  regularly 

•  Tidd.  K.  B.  896. 

'  Tidd.  K.  B.  941.     4  T.  R.  648.    7  T.  R.  359. 
«  Tidd.  K.  B.  94^.  957. 

^  Tidd.  Pract.  K.  B.  1038.  et  seq.     2  Sannd.  226.     1  YenU 
94,  95.    7  T.  R.  29. 
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be  all  6«6d  together ;  tiial  'n,  where  they  bilve  all  ad- 
minirtered^  but  where  aay  have  BOk  adtniiHrtered, 
sifch  deed  wst  be  Joined ' ;  the  ease  of  pkekitiflb  exe- 
eiitors  being  in  this  respect  dHferent,  for  tbey  nrnri 
Uljinui  though  all  may  not  have  adtninistered.  Stran^* 
gers  have  no  means  of  knowing  who  are  tfxectttors 
but  by  their  visible  acts. 

ertheHi-      The  husband  of  an  executrix  must  be  joined  in  an 
'  husbud^   action  against  her ;  but  if  ^ilch  afction  be  brought 
execQtr^  joiully  aguiust  them,  and,  a  judgment  being  obtained^ 
c^iyrfor   ^he  husband  die  leaving  his  wife  surtiving  him^  no 
h^^t''''^  action  of  debt  on  such  judgment  will  lie  against  her 
other.       |iuggesting  a  devastavit  of  the  husband.    Neverthe* 
lessj  if  an  executrix  marry,  and  the  husband  be  guilty 
of  wasting  the  goods,  this  will  be  also  the  devastavit 
of  the  wife,  and  both  will  be  answerstble  \    So  again, 
if  an  executHt  commit  a  devastavit,  and  afterwards 
marry,  thfe  husband,  together  with  his  wife,  is  charge- 
able fdr  it  during  thfe  coverture  \ 

orthe  eon-      If  the  testatot,  being  indebted  to  a  woman,  make 
ofl£emu^  her  his  executrix,  and  she  afterwards  marry,  or  were 
el!fciitrii^  married  in  his  life-time,  the  husband  may  retain  the 
tesutonf  ^^^  ^^^  ^^  the  assets;  and  sb  if  the  husband  were 
'XfoT  indebted  to  the  testator,  and  his  wife  be  made  execu- 
hasbufd^  trix,  the  debt  is  released  in  law,  ais  much  as  if  the 
tS  ttc*tl   wife  herself  bad  been  tbe  debtor ;  thdu^  if  an  exc- 
^tor.        cutrix,  after  th^  death  of  the  testator,  marry  tbe 
debtor  of  the  testator,  this  will  be  in  law  a  devasta- 
vit".    These  doctrines  are  consequences  of  the  prin- 
ciple, that,  if  a  married  woman  be  an  executrix,  or 

'  1  LeT.  161.  *  Ambl.  162. 

"  Cro.  Car.  510.  -  Er.  Off.  ^7. 
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administratrix^  tlie  husband  has  a  joint  interest  with 

her  in  att  the  effects  of  the  deceased ;  and  is  eftaUed 

by  kw  to  assume  the  whole  administration^  and  to  act 

in  it  to  all  purposes  witb^  or  without,  the  consent  of 

the  Wtle"".    Nor  ean  the  wife  do  any  valid  act  as  Mch 

exeeutrix  or  administratrix,  without  the  husband's 

concurrence*.     NeverthelesSi  if  the  hdsband  die  iA 

her  life-time,  the  right  of  administration  sunrites  to 

ber ;  and  on  the  other  hand,  nothing  surrives  t^  the 

husband,  in  ease  of  her  death  in  his  Kfe-time ;  and  it  it 

eaid  that,  if  she  make  a  will,  even  without  ber  bt^* 

iMind's  consent,  though  to  all  other  j^urpoftes  sdeh  will 

IS  inoperative^  yet  it  may  transmit  the  e:te€utorBhip 

in  respect  to  the  property  so  vested  in  her  in  auter 

dr(nt^ 


Although  an  executor  is  entitled  as  iniCh  to  sue  in  a  An  ezeen* 

,  '         ,  tor  may 

court  of  conscience,  he  is  not  liable  to  be  sued  there ;  Bae,butn6t 
such  a  court  not  being  a  proper  tribunal  to  take  ac-  in  a  court 

A  a  of  con- 

count  of  assets  \  acieatt. 


Persons  entitled  to  legacies  under  a  Will,  6t  to  dis>-  or  the  an- 
tributiv6  shared  of  an  intestate'^  effects,  may  assert  ^^^^^' 
their  claims  in  courts  of  equity,  which  can  not  only  ^i^t 
give  eSeetual  relief,  but  stipulate  terms  eonducive  to  ^^^^^"* 
general  justice^  and  the  condCientiOus  claims  of  all  pari- 
ties.   Equity^  as  we  have  seen,  not  only  coniiden  an 
executor  as  a  trustee,  and  therefore  liaUe  to  account 
upon  oath,(3)  but  in  certain  cases  as  trustee  for  the 

■  Cettk.  ttj{.  D.    4  T.  R.  61t. 

•  Off.  Et.  207.    Com.  Dig.  D.  »  ^  Bl.  Com.  408. 

^  Dongl.  263. 


(S)  OtiM^tas  and  l«^iveit,  Mh^  fttnittd  bj  feeogtrisafrc^  to 
account  regularly,  may  be  obliged  so  to  do  oil  spplkktthia  by  pa* 
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nearest  of  kin  of  the  undisposed  surplus.  A  bill, 
therefore^  in  equity^  is  the  mode  of  compelling  a  dis- 
covery of  assets^  as  well  as  an  account ;  and  also  of  call* 
ing!  for  a  distribution^  under  the  statute^  of  an  intes- 
tate's personal  estate'.  And  if,  without  a  reasonable 
cause  assigned^  an  executor  detain  the  effects  in  his 
hands  for  a  length  of  time^  or  use  them  in  trade^  or 
even  keep  them  idle  and  unproductive  in  his  hands^  he 
will  be  called  upon  for  interest  in  a  court  of  equity*. 
In  every  case  where  an  executor  is  made  to  pay 
interest  for  a  breach  of  trusty  he  is  liable^  as  of  course^ 
to  costs*;  a  fortiorr^  where*  he  is  convicted  of  con- 
duet  directly  and  palpably  fraudulent ;  even  though 
the  will  may  have  directed  his  expenses  to  be  paid 
out  of  the  estate  \  But  where  an  executor  fails  in  a 
suit^  instituted  merely  for  obtaining  the  opinion  and 
directions  of  the  courts  he  will  not  be  subjected  to 
.  costs  ^. 

Of  the  It  is  a  general  rule  in  courts  of  equity,  that  all  per- 

parties  to  SOUS  are  to  be  made  parties,  who  are  either  legally 
or  beneficially  interested  in  the  subject  matter,  and 
result  of  the  suit.  All  trustees,  therefore,  and  all  exe- 
cutors  and  administrators,  who  are  considered  as  trus- 
tees in  courts  of  equity,  must  be  made  parties  to  every 
suit  that  concerns  the  subject  matter  of  their  trust ;  as 
where  the  suit  regards  the  payment  of  a  legacy,  or  an 
annuity,  marshalling  assets,  the  payment  of  debts,  or 

'  Com. Dig.  Chancery,  (3  D.  1)  '  1  Vea.  Juo.  704. 

*  Ibid.  •  2  Atk.  146.  '  1  Vez.  Jan.  205. 


tilion;  but  there  is  no  regular  way  of  calling  an  executor  to  ao« 

count,  but  by  filing  a  bill. 
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distributive  shares"'.  So  an  executor  appointed  only 
durante  minore  setate^  if  he  have  possessed  himself  of 
finy  part  of  the  assets^  must  be  a  party  to  any  suit 
instituted  respecting^  them. 

Though  an  executor  before  probate,  may  file  hiV 
bill,  and  it  is  sufficient^  if  he*  afterwards  takes  out 
probate  at  any  time  before  the  hearing*,  yet  in  a  biH 
for  an  account  of  the  personal  estate  of  the  deceased*, 
though  the  person  who  has  a  right  to  administer  is 
made  a  party,  this  is  not  sufficient  without  an  actual 
administration  taken  out^  But  if  a  sufficient  reason 
be  stated  in  the  bill  for  not  bringing  an  executor  into 
court,  as,  if  he  be  resident  out  of  the  jurisdiction  of 

• 

the  court",  or  if  the  representation  be  charged  to  be 
in  litigation  in  the  ecclesiastical  court,  or  the  plaintiff 
do  not  know  who  he  is*,  it  is  not  an  objection  that 
ihe  executor  is  not  a  party.  Again,  in  the  case  of  a 
mortgage  in  fee,  a  bill  to  redeem  must  make  thie  exe>- 
cutor  of  the  mortgagee  a  party  to  the  suit,  as  well  as 
the  heir  at  law,  because  the  money  is  to  return  to  the 
same  fund  out  of  which  it  came:  but  in  a  bill  to 
foreclose  the  heir  of  the  mortgagor,  it  is  not  neces- 
sary to  make  the  personal  representative  a  party  to 
the  suit'*;  and  if  a  tenant  in  fee  mortgage,  by  creat- 
ing a  term>«jUie  personal  vrepresentative  ought  not  to 
be  a  party  to  a  bill  of  foreclosure**:  for  though  the 
heitl&  entitled  to  have  the  personal  estate  applied  in 
exoneration  of  the  real,  yet  he  must  enforce  that 
right  by  filing  his  bill ;  and  so  if  the  heir  pays  out  of 
the  assets  descended  the  specialty  debt  of  the  ances* 

"  Rep.  Temp.  Fincli.  82.  '  3  P.  Wms.  852. 

'  3  P.  Wms.  349.  bat  see  Prec.  in  Ch.  63. 4. 

•  Prec.  in  Ch.  S3.  *  2  Atk.  51.     1  Vern.  P5. 

*  3  P.  Wms.  334,  note  A.  •»  13  Vez.  Junr.  234. 
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tor^  k  beloii|^  lo  bim  to  exhibit  bifl  Mil  against  ih« 
pereonal  representatire,  to  compel  the  applicatMm  of 
the  penonal  estate,  in  exoneration  of  the  redj  bat 
this  is  not  the  concern  of  the  creditor. 

The  above-mentioned  rule,  however,  is  not  without 
some  exceptions;  as  where  creditiNrs  are  seeking  an  ac- 
eount  of  the  estate  of  their  deceased  debtor,  for  the  pay- 
ment of  their  demands,  a  few  of  the  whole  number  are 
permitted  to  maintain  the  suit,  in  behalf  <tf  the  rest,  who 
are  allowed  to  come  in  under  the  decree  '.  So  also,  one 
legatee  may  sue  without  the  otiiers,  who  may  coroeia 
under  the  decree  * ;  yet  where  the  residue  of  the  per- 
sonal estate  was  devised  to  three,  it  has  been  held 
that  one  coUld  not  sue  for  his  part,  without  joining 
the  others  ^  And  so  where  the  residue  was  limited 
to  one  for  Hfe,  and  upon  his  decease  to  other  per- 
sons, remainders  over^  it  was  held  that  all  persons  in- 
terested under  the  limitations,  must  be  parties  to  a 
bill  for  the  payment*.  But  one  of  the  next  of  kin  of 
an  intestate  may  sue  for  his  distributive  share,  and 
the  master  will  be  directed  to  enquire,  and  state  to 
the  court,  who  are  the  next  of  kin  of  the  intestate, 
and  they  may  come  in  under  the  decree  ;  though  if  it 
appears  by  the  bill,  that  the  plaintiff  knows  who  are 
the  other  next  of  kin,  it  seems  he  must  make  them 
parties  to  the  suit. 

'  3  Vet.  313.  •  i  Ch.  Ca.  194. 

'  3  Bro.  C.  C.  305.  '  3  Bro.  C.  C.  239. 


<1») 


SscnoN  Xm. 


Of  the  effect  ofPromiaes  btf  Executors  and  Admvm* 
trators,  to  satisfy  Claims  upon  the  Estate  of  the 
Testator  or  Intestate. 

THE  firot  branch  of  the  4th  gectian  of  the  «latate 
of  frauds  29  Car.  2.  c.  3.  enacts  that  no  action  shall 
be  Innougfat^  wherehy  to  charge  any  ^aeeutor  or 
adoiiiiiatratcHr  upon  any  special  prcmiise  to  answer 
damages  out  of  his  owa  estate^  unless  the  agreemetit 
ipoa  wbicfa  Budi  action  dndl  be  brought^  er  some 
flieraoaaidiiin  xur  note  thereof,  shall  be  in  writings 
and  signed  by  the  party  to  be  dbarged  therewith^  or 
some  odier  perwn  thereunto  by  him  laTrfuUy  author- 
lised. 


It<saems  firoper  to  pttmise^  that  to  bring  the  party  ^^^^^ 
within  ithe  protection  of  tibis  provision  of  the  statute^  pu^witb. 
he  muBt  JK  Actually  invested  witb  the  office^  at  thetecuonof 

•^  ,  this  proTi- 

time  of  nnddng  4he  promise  ^   he  can  receive  no  iton  of  the 
benefit  fiiom  it^  by  aciquirmgthe  of&oe  after  the  pro~  moithave 
mise  :hBB  bem  made  by  him  ;  for  vrhidh^  if  it  were  exMutaror 
XMA'dtftr  enough  upon  the  words  of  the  statute^  the  tntor,'^ 
case  of  Tomlinson  v.  Gill  *  is  an  authority.    As  an  Li^  the 


eoeeciitor  derives  all  his  title  from  the  will  **^*^- 
#flhe  peaonheisprasento^  i|nd  the  interest  and  of- 

*  Amhl.  330* 


J 
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fice  are  completely  vested  in  him^  at  the  instant  of 
the  testator's  deaths  his  promise  is  prevented  by  this 
statute  from  binding  him  personally^  though  he  makes 
it  before  probate^  which  is  not  the  origin  but  the 
authentication  of  his  title.  But  an  administrator  de- 
rives his  office  and  interest  from  the  ordinary^  and 
therefore,  a  verbal  promise  by  a  person,  in  virtue  of 
his  expectation  of  representing  an  intestate,  is  not 
invalidated  by  this  clause  of  the  4th  section ;  and 
though  the  grant  of  administration  has  relation  to  the 
time  of  the  intestate's  death  \  such  relation  cannot, 
k  is  presumed,  affect  the  application  of  the  statute. 

The  statute  of  frauds  and  perjuries,  in  superadding 
the  necessity  of  writing,  to  give  an  actionable  effect  to 
the  promises  therein  specified,  has  given  no  positivevir* 
tue  to  the  writing  itself,  so  as  to  make  it  a  substitute  for 
the  consideration  necessary  to  support  the  promise  ac- 
cording to  the  ancient  maxims  of  our  municipal  law. 
The  judgment  of  C.  B.  Skinner  in  the  House  of 
Lords,  in  the  case  of  Ilann  v.  Hughes  %  is  clear  upon 
this  point,  which  arose  upon  a  promise  in  writing, 
made  by  executors,  and  wherein  the  Chief  Baron,  in 
very  clear  terms,  made  it  appear,  that  this  branch  of 
the  statute,  being  made  for  the  relief  of  personal  repre- 
sentatives, did  certainly  not  intend  to  charge  them  fur- 
ther than  by  common  law  they  were  chargeable.  To 
that  judgment,  therefore,  the  reader  is  referred  as  a  sa- 
tisfactory argument  for  this  construction  of  the  statute. 

im  mibdc^      To  the  comments  of  the  Chief  Baron  it  may  be 
added,  that  there  not  only  exists  as  much  necessi^  sincer 

*  2  RoU.  Abr.  554. 

;  7  T.  R.  350.  N.  (a.)  7  Bro,  P.  C.  556.  S.  C. 
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as  before^  the  statute  for  a  consideration  to  support  a  no  titer^- 

*  *      ^        tion  in  th» 

fromme,  though  made  in  ivriting^  but  the  consideration  "{^.^^ 
also  continues  to  .be  an  essential  part  of  the  alleffa*  therefore, 

,       ,     ,         .  1  though  the 

tions  in  the  declaration  in  an  action  upon  such  pro-  promUe  is 
mise.     For  the  statute  has  made  no  alteration  in  the  the  deciar! 
method  of  pleadings  either  by  addition  or  defalcation^  suii  set 
80  that^  as  on  the  one  hand  the  consideration  conti-  consideni. 
nues  necessary  to  be  stated^  agreeably  to  the  rule  at  though  it  is 
the  common  law;  so  on  the  other^  it  is  not  held  to  be  Sury'tor?' 
necessary  on  account  of  the  statute^  to  shew  by  the  Jhe^ro*^ 
declaration  that  the  promise  was  in  writing ;  but  it  is  ^wrTting. 
left  to  evidence ;  which  last-mentioned  point  rests 
upon  the  general  rule^  distinguishing  between  the 
cases  wherein  a  matter  has  its  origin  in  an  act  of 
parliament^  and  is  thereby  required  to  be  in  writings 
and  where  an  act  of  parliament  makes  writing  neces* 
sary  to  a  matter  existing  at  common  law.;  in  the  lat- 
ter of  which  cases  the  thing,  need  not  be  shewn  in 
pleading  to  be  in  writings  but  in  the  former^  it  must 
be  pleaded  with  all  the  circumstances  required  by  the 
act*.    Thus,  a  will  must  be  pleaded  to  be  in  writing, 
upon  the  statute  of  Henry  8.  for  by  that  statute  the 
power  of  devising  is,  in  certain  cases,  first  given ; 
and  it  is  by  virtue  of  that  act,  consequentially  en- 
larged by  the  statute  of  12  Car.%.  that  we  now  exer- 
cise the  testamentary  power  Qver  real  estate  (1).  The 


*  2  Salk.  519.  and  see  3  Burn  1890^  per .  Yates  Justice. 


(1)  It  bas  generallj  been  holden,  howeyer,  upon  the  several  Butthouglr 
branches  of  the  4tli  section  of  the  statute,  that  though  a  plaintiff  ^^'^^ 
seed  not  in  his  declaration  shew  any  pote  in  writing,  but  that  it  not  state 
will  be  sufficient  for  him  to  produce  it  on  the  trial ;  yet  that  if  such  Z^^T^ 
pA^mise  be  pleaded  in  bar  of  another  action^  it  must  be  allq;ed  to  ^^°  ,^ 
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Berak  19,  that  a  iMromue,  to  charge  an  execvtor  per* 
MDally,  aa^  in  hk  own  rigfatj  ao  as  to  m*Le  hiia  liable 
to  pttj  oat  of  his  own  proparty,  must  not  odly  he  ia 
writing,  but  founded  upon  a  tafieieBt  eoasideratioa 
m  law;  which  authevUiealion  by  wrJCtng  must  be 
pvofed  by  the  pr4>da€tion  of  the  writing  itself,  and 
wdbieh  c^msiierati^m  mast  be  both  proved  and  stated. 


-«• 


9Bth  pro-     be  in  writingy  so  as  that  it  maj  appear  to  be  a  contract  on  whick 
plmded  bj  ^°  action  will  lie.  Thus  m  a  case  which  took  piaee  a  Tery  few  years 

the  defend-  after  the  statute  was  passed,  Elisabeth  Case  v.  James  Barber,  Sir 

ant,  the  ' 

pUa  thoald  Thon.  Bajm.  460.  the  plaintiff  declared  in  iMMstaftM  assumptU 

£vll^    Ant  SO/.  Ant  ne^t^dook^  washing  and  lo4gil«,«Nrt|ie4i«Bn4^ 


ia  writing,  wife,  proTided  for  her  at  the  re(|ua8t  of  ths  defendant;  tl|e  de- 
fendant pleaded,  th|it  after  the  making  of  the  promise,  &c.  and 
before  the  exhibiting  of  the  plaintiff's  bill,  it  was  agreed  between 
the  plaintiff  and  defendant  and  one  J.  B.  his  son,  that  the  plaintiff 
should  deliver  to  the  defendant  divers  clothes  of  the  defendant's 
Hffe's,  then  in  the  plaintiff's  custody,  and  that  the  plaiotiff  shonM 
accept  the  said  J.  B.  the  son  for  her  debtor  for  W.  to  be  ppd  as 
spon  as  the  said  J.  B.  shofild  receive  his  pay  due  from  His  Miyesty 
to  him  as  lieutenant  of  the  ship,  called,  &c.  in  full  satisfaction  and 
dischaive  of  the  premisses  in  the  declaration  mentioned,  and 
aiFerred,  that  the  plaintiff  at  the  same  time  did  deliver  to  the  de* 
fendant  the  sidd  clothes,  and  tiiat  she  accepted  the  eaid  J.  B.  the 
(Aft  for  her  dobtorfqr  the  md  QL  and  thnt  t|ie  said  s<hi  agreed  to 
pay  tbe  wn3  nccordin^lyf  and  that  the  said  J.  B.  liteirwafds,  and 
as  soon  a3  he  received  his  pay  as  aforesaid,  viz.  on  siich^a  day,  was 
ready,  and  offered  to  pay  the  9/.  and  the  plaintiff  refused  to  recei? e 
it,  ei  hoc paratus^  fcc.  to  which  plea  the  plaintiff  demurred,  and 
judgment  was  given  for  the  plaintiff  for  two  reasons :  1.  because  it 
did  not  appear  that  there  was  any  consideration  for  the  promise  on 
the  ton's  part  s  ft.  adnitting  that  there  was  a  consideration,  yet, 
that  by  the  statute  pf  frauds  and  perjuries,  the  agreement  ought 
to  be  in-writing,  or  tiie  plaintiff  could  have  no  remedy  thereon ; 
aad>tjh«ngh  apon  wad^  an  agreement  the  plamtiff  need  not  set  forth 
ihe«agresaieat'to  be  hi  writing,  jet  when  tiie  deJtndarU  pleads  such 
ao^agrcement  io*bar,  he  must  plead  it  so  that  it  may  app«*ar  to  the 
aawt,  4at^aB«etiea  wiii  lie  iqpon  it,  for  iie  shall  not  take  away 


Sect.  13.  Ofthei^  Undertaking^:  16l 

But  in  order  to  charge  the  executor  or  administrd- 
tor  rfe  bonis  propriis,  it  \%  not  necessary  to  aver  in  the 
declaration  that  the  defendant  has  assets,  for  if  the 
promise  be  in  writing,  and  supported  by  a  consider- 
ation, as  forbearance  to  prosecute,  at  the  f&quest  of 
the  defendant  (@),  the  plaintiff,  by  acquiescing  in  a 


the  plaintiff's  present  action,  and  not  give  him  another  tpofl  the 
agreement  pleaded. 

The  case  of  Villers  v.  Handley,  in  the  Common  Pleas,  2  Wilg. 
49.  proceeded  upon  the  same  doctrine  upon  the  3d  section  of  the 
statute,  which  enacts,  that  no  leases,  estates,  or  interests,  either 
of  freehold,  or  terms  of  years,  or  any  uncertain  interest,  dot  being 
copyhold  or  customary  interest,  of, .  in,  to,  or  out  of  any  mes« 
ioages,  manors,  lands,  tenements,  or  hereditaments,  shall  be  as-^ 
iigaed,  granted,  or  surrendered,  unless  it  be  by  deed,  or  note,  in 
writing,  .signed  by  the  party  so  assigning,  granting,  or  surrender- 
iogtbe  same,  or  their  agents  thereunto  lawfully  authorised  by 
writing,  or  by  act  or  operation  of  law.  The  action  was  debt 
upon  a  band  for  52/.  16f.  against  the  heir  of  the  obligor  ;  the  de« 
fendant  confessed  the  bond  and  debt,  but  pleaded  that  he  had 
nothing  by  descent,  but  a  small  cottage  in  T.  except  a  reversion 
after  a  term  of  600  years,  commencing  the  16th  of  October  1746, 
then  to  come  and  unexpired,  and  hoc  partUus^  &c.  to  which  pi  est 
thera  was  a  general  demurrer ;  and  for  the  plaintiff  it  was  Objected 
that  the  plea  was  ill  in  substance,  because  it  was  not  alleged 
therein,  that  the  lease  for  600  years  was  in  Kriiing  (according  to 
the  book,  because  it  ^as  not  by  ileedy  which  seems  to  hare  pro-^ 
ceeded  upon  a  mistake  of  the  law ;  and  see  the  same  book,  page 
26,  Farmer  on  dem.  Earl  v,  Rogers)  and  because  if  the  lease  was 
not  in  writing,  it  was  void  by  the  statute  of  frauds  and  perjuries, 
and  of  this  opinion, was  the  court,  (Clive  and  Bathurst  Justices, 
being  present)  and  upon  this  point  they  gave  judgment  for  the 
pUiutiff. 

(3)  In  William  Banes's  case,  9  Rep.  93  b.  it  was  clearly  held,  Whatalle- 
that  the  declaration  was  good  enough,  without  saying  that  defend-  i*^^^  "* 
ant  had  assets^  for  it  shall  be  intended  prima  fadej  that  she  had  to  be  made 
assets*    But  Coke  said,  that  he  conceived  the  truth  to  be,  that  if  piea4iiigs 

VOL,  11.  M 
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possible  detriment  to  himself,  by  his  relinqnishment 
of  legal  proceedings  (for  he  might  at  least  have  ob* 
taihed  a  judgment  of  assets  quando  acciderint)  has 
purchased  a  title  of  action  upon  the  undertaking  of 
the  defendant.  But  without  such  special  agreement, 
in  which  the  executor  steps  out  of  his  representative 
character^  an  action  cannot  be  sustained  against  an 


there  had  not  been  any  debt,  or  if  there  had  been  a  deibt,  and  tht 

in  actions    executrix  had  nothing  in  her  hands  at  the  time,  she  miffht  hara 

on  the  spe-     .  ,  °  70 

ctal  pro-      given  it  in  evidence.     But  this  last  position  seems  not  to  be  law, 

exfciitors  according  to  the  cases,  see  -1  Roll  Abr.  W.  pi.  33.  %  LeT.  3.  Davis 
andadmi-  ip.  Reyner,  Yely.  1 1 .  Goreing  r.  Goreing,  1  Vent.  120.  Dutis 
jiistratora.    ^    ^^j^j^^   q^^^  e1.   91.     Trewinian  r.   Howell,  1   Vex.   l«d. 

Reech  0.  Kennegae.  But  it  seems  clear  enough  that  the  ezecvtor 
must  be  liable,  and  that  there  must  be  an  existing  debt,  otherwise 
there  will  be  no  consideration.  An  execntor  so  closely  represents 
the  person  of  the  testator,  that  if  a  man  executes  a  bond,  his  exe* 
cutors  are  bound,  though  they  are  not  named ;  therefore^  in  t 
declarattou  against  the  executor  upon  the  bond  of  the  testator,  It 
is  not  necessary  to  say  that  the  obligor  bound  himself  and  his  exe« 
cutors ;  but  if  the  suit  be  against  the  heir,  it  is  a  material  alte^ 
gation  to  say,  that  the  ancestor  bound  himself  and  his  heirs, 
and  to  prove  that  he  did  so  in  fact ;  for  the  heir  is  not  bound  by 
his  ancestor's  bond,  unless  he  be  expressly  named.  If,  therefore, 
the  declaration  omits  to  state  that  the  heir  was  bound,  it  is  sub- 
stantially defective  :  and  by  the  case  of  Barber  d.  Fox,  2  Saund. 
136.  it  appears  that  this  is  such  a  defect  as  a  verdict  cannot  cure ; 
for  unless  it  be  shewn  upon  the  pleadings  that  the  heir  was  bound, 
ther^  "will  appear  to  have  been  no  consideration  for  his  promise, 
and  so  no  suflicicnt  cause  of  action.  Thus  also,  if  the  heir  pro* 
mise  to  pay  a  simple  contract  debt  of  the  ancestor,  no  action  will 
lie  upon  this  promise,  in  as  much  as  it  is  without  consideration,  for 
'  the  heir  is  not  chargeable  upon  such  debts  of  his  ancestor.  €ro» 
James,  47.  Fish  v.  Richardson.  But  if  an  executor  promise  to 
|>ay,  in  consideration  of  a  consent  only  by  an  assignee  of  'a  debt 
not  to  sue,  the  promise  stands  upon  a  suflicient  consideration, 
'     '      *  1  Roll.  Abr.  20,  pi.  11.    And  so  doubtless  I  conceire  the  heiiy 
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^xecutor^  otherwise  than  as  an  executor  J  and  if  the 
actiom  is  brought  against  him  in  the  character  of 
executor^  to  recover  a  demand  out  of  the  testator-s 
efitate^  any  special  promise  to  pay  the  testator's  debt 
is  a  mere  nudum  pactum,  if  there  be  no  assets^  and 
H  there  iie  any^  the  extent  of  the  promise  is  mea- 
sured by  the  extent  of  the  assets ;  or,  in  other  words, 
the 'promise  superinduces  no  obligation  upon  the  ori- 


tinder  the  same  circamstances,  wiU  be  liable,  if  the  debt  be  founded 
upoo  a  specialty. 

In  Forth  r.  Stanton,  1  Saund.  310.  there  was  no  allegation  ef 
my  undertaking  to  forbear  on  the  part  of  the  assignees  ;  iirhich 
case  was  thus — Plaintiff  declared  that  the  defendant's  testator  was 
indebted  to  A*  who,  after  the  testator^s  death,  assigned  the  debt 
to  the  plaintiff,  and  appointed  him  to  recpire  It  to  his  own  use  ; 
and  HOLt  the  defendant,  in  consideration  that  the  plaintiff  would 
accept  the  defendant  for  his  debtor,  promised  to  pay  the  debt  to 
the  plaintiff.  And  for  want  of  alleging  a  sufficient  consideration 
for  the  promise,  the  declaration  was  jndged  insufficient.  Upon  the 
principle  of  the  determination  in  Barber  v.  Fox,  cited  above  in  this 
note,  it  seems  that  a  Terdict  for  the  plaintiff  could  not  have  cured 
this  radical  defect :  but  in  the  case  of  Roe  v.  Haugh,  1  Salk.  29. 
which  was  tha  eonyerde  of  the  last-mentioned  case  in  its  circum- 
stances, and  the  relative  situation  of  the  parties,  the  yerdict  was 
held  bj  four  judges  against  three  to  have  cured  the  omission  to 
allege  a  sufficient  consideration  in  the  declaration.  There,  in  con- 
sideration that  the  plaintiff  would  accept  C.  to  be  his  debtor  for  WL 
due  to  him  from  A.,  in  the  place  of  A.,  C.  promised  and  under* 
took  to  B.  to  pay  to  him  the  20/. ;  and  this  was  adjudged  good, 
after  a  yerdict,  without  express  ayerment  that  A.  was  discharged  y 
for  the  majority  of  the  judges  in  the  Exchequer  Chamber  held  that 
being  after  yerdict,  they  ought  to  do  what  they  could  to  help  it, 
and  that,  therefore,  they  would  not  take  it  as  a  promise  only  on 
the  part  of  C.  because  as  such  it  could  not  bind,  unless  A.  was 
dischaiged ;  but  they  construed  it  as  a  mutual  promise,  yiz'.  that  C. 
promised  B.  to  pay  the  debt,  and  B.  promised  consideratiane  inde 
io  discharge  A. 
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ginal  representative  liability.  Since  the  caWj  tiow- 
ever,  of  Wain  v,  Warlters*,  and  more  particularly 
Egerton  v,  Matthews  ^^  it  seems  that  the  writings  to 
bevalid^  within  the  fourth  section  of  the  statute^ 
shooldj  in  the  case  of  such  promise  made  by  an  exe- 
cutor^ not  only  state  the  consideration  whether  it  be 
forbearance  of  suit^  or  whatever  else^  in  termt^  but 
that  the  Undertaking  on  both  sides  should  be  com- 
prised  in  the  agreement^  so  as  to  make  it  a  subject 
of  action  to  either  party ;  for  it  was  intimated  by  the 
Chief  Justice^  in  the  first-mentioned  case^  that  'the 
obligatory  part  of  the  transaction  was  indeed  the 
promise^  which  will  account  for  the  word  promise 
being  used  in  the  first  part  of  the  clause^  but  stiU  in 
order  to  charge  the  party  making  it^  the  statute  pro* 
eeeds  to  require  that  the  agreement,  by  which  must 
be  understood  the  agreement  in  respect  of  which  the 
promise  was  made,  must  be  reduced  into  writing/ 

•  5  East.  10.  '  0  Eut.  307. 
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V-^THE  STATUTES. 


99  Car.  2.  c.  3. 


An  Act  for  the  Pretention  of  Frauds  andJPerjurtes. 

f  OR  prevention  of  many  fraudulent  practices,  which  are 
commonly  endeavoured  to  be  upheld  by  perjury,  and  snbor* 
nation  of  perjury ;    be  it  enacted  by  the  King's  most  ex- 
cellent Majesty,  by  and  vrith  the  advice  and  consent  of 
the  Lords  spiritual  and  temporal,  and  the  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the 
same,  That,  from  and  after  the  four  and  twentieth  day  of 
June,  which  shall  be  in  the  year  of  our  Lord  one  thousand 
six  hundred  seventy  and  seven,  all  leases,  estates,  interests 
of  freehold,  or  terms  of  years,  or  any  uncertain  interest  o^  Parol 
in,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  intcresu  of 
hereditaments,  made  or  created  by  livery  and  seisin  only,  or  JSu  h«v« 
by  parol,  and  not  put  in  writing,  and  signed  by  the  parties  ^^  ^^^^ 
so  majung  or  creating  the  same,  or  their  agents  thereunto  at  will 
lawftilly  authorised  by  writing,  shall  have  the  force  and  ef-  ^^' 
feet  of  leases  or  estates  at  will  only,  and  shall  not  either  in 
law  or  equity  be  deemed  or  taken  to  have  any  other  or 
greater  force  or  effect;  any  consideration  for  making  any 
auch  parol  leases  or  estates,  or  any  former  law  or  usage  to 
the  contrary  notwithstanding. 
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Except  11^  Except,  nevertheless,  all  leases  not  exceeding  the  term 

exceeding   of  three  years  from  the  making  thereof,  whereupon  the  rent 
yean,  ice.   reserved  to  the  landlord,  during  such  term,  shall  amount 
unto  two  third  parts  9t  (he  least  •f  tke  fall  approved  value 
of  the  thing  demised. 
Noleafes        III.  And  moreover,  that  no  leases,  estates,  or  interests, 
of  freehold  either  of  freehold,  or  terms  of  years,  or  any  uncertain  in- 
hoidTbaii    ^^i*^^^}  "^^  being  copyhold,  or  cuBtoaiary  interest,  of,  in,  to, 
be  granted  or  out  of  any  messuages,  manors,  lands,  tenements,  or  here* 
dered  by     ditaments,  shall  at  any  time  after  the  said  four  and  twehtieth 
^^f  *         day  of  June,  be  assigned,  granted,  or  surrendered,  unless  it 
be  by  deed  or  note,  in  writing,  signed  by  the  party  so  assign- 
ing, granting  or  surrendering  the  same,  or  their  agents 
thereunto  lawfully  authorised  by  writing,  or  by  act  and  ope- 
ration of  law. 
Promises         IV.  And  be  it  further  enacted  by  the  authority  aforesaid, 
monts  by     That,  from  and  after  the  said  four  and  twentieth  day  of  June, 
^"^''         no  action  shall  be  brought,  whereby  to  charge  aiiy^  «xe€«tor 
pr  administrator,  upon  any  special  promise,  to  answer  da- 
mages out  of  bis  own  estate ;  (3)  or  whereby  to  ohai^  the 
defendant  upon  any  special  promise  to  answer  for  the  debt, 
defaul)t>  or  miscarriages  of  another  person ;  (3)  or  to  charge 
any  person  upon  any  agreement  made  upoo  consideration  of 
marriage ;  (4)  or  upon  any  contract  or  sale  of  lands,  tene- 
ments, pr  hereditaments,  or  any  interest  in  or  coi:^eming 

a 

them ;  (5)  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof;  (6)  un- 
less the  agreement  upon  which  such  action  shall  be  brought, 
pr  some  memorandum  or  note  thereof  shall  be  in  writings 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  authorised. 
Devises  of      V.  And  be  it  fur^r  enacted,  by  the  authority  aforesaid, 
be  in  wrU    That,  from  and  after  the  said  four  and  twentieth  day  of  June, 
Itt^ted  by  ^^^  devises  and  bequests  of  any  lands  or  tenements,  devisable 
three  or      either  by  force  of  the  statute  of  wills,  or  by  this  statute,  or 

four  wit-  ^ 

iie«8cs.  by  force  of  the  custom  of  Kent,  or  the  custom  of  any  bo- 
rough^ or  any  other  particular  custom,  shall  be  in  writing, 
aiid  sigx^d  by  the  par^  so  ^vising  the  same,  or  by  some 
other  person,  in  his  presence,  and  by  his  express  directions, 
^d  sbsdl  be  attested  and  subscribed  in  the  presence  of  the 
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9aid  devisor,  by  three  or  four  credible  iiritoesses,  or  else  they 
shall  be  utterly  void,  and  of  none  effect. 

VI.  And  moreover,  no  devise  in  writing  of  lands,  tene»  How  tiie 
meats,  or  hereditaments,  or  any  clause  thereof,  shall  at  any  berevoc^- 
time  after  the  said  four  and  twentieth  day  of  June,  be  revo-  ^^^^* 
cable,  otherwise  than  by  some  other  will  or  codicil  in  writing, 

or  other  writing  declaring  the  same,  or  by  burning,  cancel- 
ling, tearing,  or  obliterating  the  same  by  the  testator  himself 
or  in  his  presence,  and  by  his  directions  and  consent  ^  (S) 
bst  all  devises  and  bequests  of  lands  and  tenements  shall  re^ 
BNun  and  continue  in  force  until  the  same  be  burnt,  can* 
celled,  torn,  or  obliterated,  by  the  testator,  or  by  his  directions, 
in  manner  aforesaid^  or  unless  the  same  be  altered  by  som^ 
ether  will  or  codicil  in  writing,  or  other  writing  of  the  de- 
visor^ signed  in  the  presence  of  three  or  four  witnesses,  de- 
daring  the  same ;  any  former  law  or  usage  to  the  contrary 
notwithstanding. 

VII.  And  be  it  further  enacted,  by  the  authority  aforesaid,  All  decia- 
That,  from  and  after  the  ^aid  four  and  twentieth  day  of  matiouY 
June,  all  declarations  or  creations  of  trusts  or  confidence^  shau  be  i 
of  any  lands,  tenements,  or  hereditaments,  shall  be  mani-  vriUiig. 
fested  and  proved  by  some  writing  signed  by  the  party  who 

is  by  law  enabled  to  declare  such  trust,  or  by  his  last  will  in 
writing,  or  else  they  shall  be  utterly  void  and  of  none  effect. 

VIII.  Provided  always,  That  where  any  conveyance  shall  Trusts 
be  made  of  any  lands  or  tenements,  by  which  a  trust  or  con-  tnns^r. 
fidence  shall  or  may  arilse  or  result  by  the  implication  or  con-  ^f^  ^f  5^^: 

,  ^         ,  .  tmguisbed 

flCruction  of  law,  or  be  transferred  or  extinguished  by  an  act  byimpiica. 
or  operation  of  law,  then,  and  in  every  such  case,  such  trust  arci^exceptl 
orconfidence  shall  be  of  the  like  force  and  effect,  as  the  same  ^^' 
would  have  been,  if  this  statute  had  not  been  made ;  any  thing 
herein-before  contained  to  the  contrary  notwithstanding. 

IX.  And  be  it  further  enacted^  That  all  grants  and  as«  Ansign. 
aignments  of  any  trust  or  confidence,  shall  likewise  be  in  trust  shsu 
writing,  signed  by  the  party  granting  or  assigning  the  same  j^  ^"  ^''^^* 
by  such  last  will  or  devise,  or  else  shall  likewise  be  utterly 

^id,  and  of  none  effect. 

X.  And  be  it  further  enacted  by  the  authority  aforesaid,  Lands,  &c. 
That  from  and  after  the  said  four  and  twentieth  day  pf  Jun^,  uMe  to 
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the  jBdff-     {^  giijiii  and  may  be  lawftil  for  every  shenffl  or  other  offieer, 
of  cestny     to  ivhom  any  writ  or  precept  is  or  shall  be  directed,  at  the 
^^^       '    suit  of  any  persoix  or  persona,  of,  for,  and  upon  any  judg- 
ment, statute,  or  recognizance,  hereafter  to  be  made,  or  had, 
to  do,  make,  and  deliver  execution  unto  the  party  in  that  be- 
half suing,  of  all  such  lands,  tenements,  rectories,  tithes^ 
rents,  and  hereditaments,  as  any  other  person  or  persona 
be  in  any  manner  of  wise  seized  or  possessed,  or  here* 
after  shall  be  seized  or  possessed  in  trust  for  him  against 
whom  execution  is  so  sued,  like  as  the  sheriff  or  other  offi- 
cer might,  or  ought  to  have  done,  if  the  said  party  against 
whom  execution  hereafter  shall  be  so  sued,  had  been  seised 
of  such  lands,  tenements,  rectories,  tithes,  rents,  or  other 
hereditaipents,  of  such  estate  as  they  be  seised  of  in  trust  for 
^nd  held     ]iini  at  the  time  of  the  said  execution  sued,  (8)  which  lands, 

free  from  .  .  ■  i      i       ■         i« 

the  incum-  tenements,  rectories,  tithes,  rents,  and  other  hereditaments, 
the  DM^oM  '^y  f^^^^  ^^^  virtue  of  such  execution,  shall  accordingly  be 
seised  in      held  and  enjoyed,  freed  and  discharged  irom  all  incumbran- 
ces of  such  person  or  persons,  as  shall  be  so  seised  or  pos- 
sessed in  trust  for  the  person  against  whom  such  execution 
Tnitts         shall  be  sued ;  (3)  and  if  any  cestuif  que  trust  hereafter  shall 
sets  In  the     die,  leaving  a  trust  in  fee-simple  to  descend  to  his  heir,  there, 
<iieh-s!         ^"^  ^^  every  such  case,  such  trust  shall  be  deemed  and  taken, 
and  is  hereby  declared  to  be  assets  by  descent,  and  the  heir 
shall  be  liable  to  and  chargeable  with  the  obligation  of  his 
fmcestors  for  and  by  reason  of  «uch  assets,  as  fully  and  amply 
as  he  might  or  ought  to  have  been,  if  the  estate  in  law  had 
descended  to  him  in  possession  in  like  manner  as  the  trust 
descended ;  any  law,  custom,  or  wage,  to  the  contrary  in  any 
wise  notwithstanding. 
No  heir  ^I-  Provided  always,  that  no  heir  shall  become  charge- 

t^^Hn^      able  by  reason  of  any  estate  or  trust  made  assets  in  his  hands 
thereof       by  this  law,  shall  by  reason  of  any  kind  of  plea,  or  confes- 
ehargeabie  sion  of  the  action,  or  sunering  judgment  by  nient  dedire^  or 
cftale.^^"   any  other  matter  be  chargeable,  to  pay  the  condemnation  out 
of  his  own  estate ;  (S)  but  execution  shall  be  sued  of  the 
whole  estate,  so  made  assets  in  his  hands  by  descent,  in 
whose  hands  soever  ii  shall  come,  after  the  writ  purchased, 
in  the  same  manner  as  it  is  to  be  at  and  by  the.  common  hw, 
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where  the  heir  at  law  pleading  a' true  plea,  judgmeiit  is 
prayed  against  him  thereupon ;  any  thing  in  this  present  act 
contained  to  the  contrary  notwithstanding. 

XII.  And  for  the  amendment  of  the  law  in  the  particu-  Estates  pur 
lars  following,  (2)  be  it  further  enacted  by  the  authority  JhauS^de- 
aforesaid.  That  from  henceforth  any  estate,  pur  auter  rie,  visaWe. 
shall  be  devisable  by  a  will  in  writing,  signed  by  the  party  so 
devising  the  same^  or  by  some  other  person  in  his  presence, 
and  by  his  express  directions,  attested  and  subscribed  in  the 
presence  of  the  devisor,  by  three  or  more  witnesses ;  (S)  and  And  Ahali 
if  no  such  devise  thereof  be  made,  the  same  shall  be  charge-  {„  ,1^^ 
able  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  rea-  >»"'»«>an^. 
son  of  a  special  occupancy,  as  assets  by  descent,  as  in  case  of 
lands  in  fee-simple,  (4)  and  in  case  there  be  no  special  occu*  And  where 

_  .      _    -,  ,       ,  1     .    •  ^     ^         there  is  iia 

pant  thereof,  it  shall  gd  to  the  executors  or  administrators*  special  oc 
of  the  party  that  had  the  estate  thereof,  by  virtue  of  the  gj^igoto 
jprant*  and  shall  be  assets  in  their  hands.  the  cxccu. 

P  tors. 

XI II.  And  whereas  it  hath  been  found  mischievous,  that 
judgments  in  the  King's  Courts,  at  Westminster,  do  many 
times  relate  to  the  first  day  of  the  term  whereof  they  are 
entered,  or  to  the  day  of  the  return  of  the  original,  or  filing 
the  bail,  and  bind  the  defendant's  lands  from  that  time,  al- 
though in  troth  they  were  acknowledged,  or  suffered  and 
signed  in  the  vacation  time,  after  the  said  term,  wliereby 
many  times  purchasers  find  themselves  aggrieved. 

XIV.  Be  it  enacted,  by  the  authority  aforesaid.  That,  The  day  of 
from  and  after  the  said  four  and  twentieth  day  of  June,  any  any  jad^r- 
judge  or  oflScer  of  any  of  his  Majesty's  Courts  of  Westmin-  be*"Ji,ter"d 
ster,  that  shall  sign  any  judgments,  shall,  at  the  signing  of  °°„{'^f\"j[^ 
ihe  same,  without  fee  for  doing  the  same,  set  down  the  day  roii. 

of  the  month  and  year  of  his  so  doing,  upon  the  paper,  book,  extends  to 
docket,  or  record,  which  he  shall  sign ;  which  day  of  the  p^^tine 
month  and  year  shall  be  also  entered  upon  the  margent  of  bys^^o;^* 
the  roll  of  the  record,  where  the  said  judgment  shall  be  en- 
tered. 

XV.  And  be  it  enacted,  That  such  judgments  as  against  And  saeii 
purchasers  bonafde^  for  valuable  consideration  of  lands,  te-  ^^  ^^hist 
nements,  or  hereditaanents,  to  be  charged  thereby,  shall,  in  f^^^^^'^^^ 
consideration  of  law,  be  judgments  only  fi*om  such  time  as  to  such 
^hey  shall  be  so  signed,  aiid  shall  not  relate'  to  the  first  day 
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of  tb»  term  whtfeof  tbty  sn  ettter#d>  or  tbe  day  of  the  t^ 
turn  of  the  (M^iginal,  or  iliag  the  bail ;  any  law,  usage,  or 
course  of  any  court  to  the  oonUrary  notwithslaiiduig. 
Writs  of         XVL  And  be  it  further  enacted,  by  the  ajiihority  afiire- 
^au'b^nd    ^^  That,  froiB  and  after  die  said  four  and  twentieth  day  of 
t^*o?'^*oods  •'"'*®>  ^^  ^"^  ot  fieri  facias,  or  other  writ  of  execution, 
but  from     $haU  bind  the  property  of  the  goods  against  whom  such  writ 
their  deiu    of  execution  is  sued  forth,  but  from  the  tine  that  such  writ( 
officen  ^^  ^^^  ^  delivered  to  the  sherifj^  under-sheriff,  or  coroners, 
to  be  executed :  and  for  the  better  manifeetatmi  of  the  said 
time,  the  sheriff,  under-sheriff,  and  coroners,  their  deputies 
and  agents,  shall  upon  the  receipt  of  any  such  writ,  (without 
fee  for  doing  the  same,)  endorse  upon  the  back  thereof  the 
day  of  the  month  or  year,  whereon  he  or  they  received  the 
saflBe* 
Contracts        XVII.  And  be  it  further  enacted,  by  the  authority  afore* 
fcoods  for°    ^i^>  That,  from  and  after  the  said  four  and  twentieth  day  of 
«c°iiuire°^'  June,  no  contract  for  the  sale  of  any  goods,  wares,  and  mer- 
chandises, for  the  price  of  ten  pounds  sterling,  or  upwards, 
shall  be  allowed  to  be  good,  except  the  buyer  shall  accept 
part  of  the  goods  so  sdd,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  of 
payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be 
charged  by  such  a  contract,  or  their  agents^  thereunto  law* 
fully  authorised. 
The  day  of      XVIII.  And  be  it  further  enacted,  by  the  authority  afore* 
meiTt'Sf  *'    »wd.  That  the  day  of  the  month,  and  year  of  the  enrolment 
recogni-      ^f  ^|^  recognizances,  shall  be  set  down  in  the  margent  of 

2&I1C0S 

shall  be  ut  the  roll  where  the  said  recognizances  are  enrolled ;  (2)  and 
dn"""^  tbat  from  and  after  the  said  four  and  twentieth  day  of  June, 
the  bands    ^^  recognizance  shall  bind  any  lands,  tenements,  or  heredi- 
sen,  bound  taments,  in  the  hands  of  any  puvchaser,  bona  fide,  and  for  var- 
li^e  only,    kmble  consideration,  but  from  the  time  of  such  enrolment ; 
any  law,  usage,  or  course  of  any  court  to  the  contrary  in  any- 
wise, notwithatanding. 
Nuncnna-       XIX*  And  ftor  prevention  of  fruudulent  practices,  in  set- 
tive  wiiU«    ^g  ^  nuncupative  wills,  which  hav^  been  the  occasion  of 
much  perjury,  (9)  be  it  enacted  by  the  authority  aforesaid. 
That,  from  and  aftor  the  i^foresaid  four  a«<t  twei^kieth  day  <iC 
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Jue^  na  HmeiipBtive  will  abaU  be  good,  wbete  Hie  esUyte 
tliereby  bequeathed,  shall  exceed  the  value  cf  thirty  pouodB, 
that  is  not  proved  bjr  the  oaAs  of  three  witnesses,  (at  die 
least)  that  were  jHeaent  at  the  nakinf  thereof;  (3)  nor  unless  Expiaiaed 
k  be  proved  that  the  testator,  at  the  time  of  pronouncing  the  cf  i6.1i!^4. 
fl«ne,  did  bid  the  persons  present,  or  some  of  them,  bear 
witness,  that  such  was  his  will,  or  to  that  efeet ;  (4)  nor  un* 
less  such  nuncupative  will  were  made  in  the  time  of  the  last 
eiokness  of  the  deceased^  and  in  the  house  of  his  or  their  ha« 
bitation  or  dwelling,  or  where  he  or  shr  hath  been  resident 
fer  the  space  of  ten  days,  or  more,  next  before  the  making 
of  such  win,  except  where  such  person  was  surprised  or  ta- 
Icen  sick,  being  from  his  own  hone,,  and  died  before  he  re- 
turned to  the  place  of  his  or  her  dwelling. 

XX.  And  be  it  further  enacted.  That  after  six  months 
passed  after  the  speaking  of  the  pretended  testamentary 
worda,  no  testimony  shaU  be  received  to  prove- any  will  nun* 
capative,  except  the  said  testimony,  or  the  si^bstanoe  thereof, 
were  committed  to  writing  witiiin  six  days  after  the  making 
of  the  said  will. 

XXI.  And  be  it  further  enacted.  That  no  letters  testa-  Probates  of 
mentary,  or  probate  of  any  nuncupative  will,  shall  pass  the  ^""^^f^' 
seal  of  any  court,  till  fourteen  days  at  the  least  after  the  de- 
cease of  the  testator  be  fully  expired ;  (2)  nor  shall  any  nun- 
cupative will  be  at  any  time  received  to  be  proved,  unless 
process  have  first  issued  to  call  in  the  widow,  or  next  of  kin- 
dred to  the  deceased,  to-tiie  end  they  may  contest  the  same, 

if  they  please. 

XXII.  And  be  it  further  enacted.  That  no  will  in  writ-  wiib  of 
ing,  concerning  any  goods  or  chattels,  or  personal  estate,  J'f^.""*' . 
shall  be  repealed,  nor  shall  any  clause,  devise,  or  bequest,  ^  ^  rv 
therein,  be  altered  or  changed  by  any  words,  or  will  by  word  word  of^ 
of  mouth  only,  except  the  same  be  in  the  life  of  the  testator  ^^jyf* 
committed  to  writing,  and  after  the  writing  thereof  read  unto 

the  testator,  and  allowed  by  him,  and  proved  to  be  so  done 
by  three  witnesses  at  the  least. 

XXIII.  Provided  always,  That  notwithstanding  this  act.  Soldiers' 
any  soldier  being  in  actual  military  service,  or  any  mariner  *"^  1"*?!^ 
pr  seaman  being  at  sea,  may  dispose  of  hi»  moyeKbles,  wages,  «^xccptfd. 
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and  personal  estate,  as  he  or  tliey  migbt  kaye  done  before 
the  making  of  this  act. 
dkUn"of       X^I^-  And  it  is  hereby  declared,  That  nothing  in  this 
coarts        act  shall  extend  to  alter  or  change  the  jurisdiction  or  right 
of  probate  of  wills  concerning  personal  estates,  but  that  the 
Prerogative  Court  of  the  Archbishop  of  CanieAury,  and 
other  ecclesiastical  courts,  and  other  courts  having  right  to 
the  probate  of  such  wills,  shall  retain  the  same  right  and 
power  as  they  had  before,  in  every  respect ;  subject  never- 
theless to  the  rules  ud  directions  of  this  act 
if  and  S3        XXV.  And  for  the  explaining  one  act  of  this  present  Par- 
husbands     liament,  intituled,  ^  An  Act  for  the  better  settling  .of  inies- 
pdiabiTto   tates'  estates,"'(8>  be  it  declared  by  the  authority  aforesaid, 
trrbution'    '"^^^  neither  the  said  act,  nor  any  thing  therein  contained, 
of  the  per-  shall  be  construed  to  extend  to  the  estates  of  feme  coverts 
fates  Qf      that  shall  die  intestate,  but  that  their  husbands  may  demand 
and  have  administration  of  their  rights,  credits,  and  other 
personal  estates,  and  recover  and  enjoy  the  same,  as  they 
might  have  done  before  the  making  of  the  said  act.    M&de 
perpetual  by  I  Jac.  8.  c.  17.  s.  5, 


their 
urivei. 
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An  act  tQ  restrajin  the  disposition  of  lands^  wherebj/  the  same 

become  unalienable* 
Preamble.  WHEREAS  gifts  or  alienation  ofUmdsy  tenements  or  he- 
reditamentSy  in  Mortmain,  are  prohibited  or  restrained  by 
Magna  Charta,  and  divers  other  wholesome  lawsy  as  prejudicial 
to  and  against  the  comtnon  utility;  nevertheless  this  public 
mischief  has  of  late  greatly  increased  by  many  large  and  im* 
provident  alienations  or  disposition  made  by  languishing  of 
dying  persons^  or  by  other  persons^  to  uses  called  Charitable 
uses,  to  take  place  after  their  deaths^  to  the  disherison  of  their 
hxwjul  heirs;  for  remedy  whereof  be  it  enacted  by  the  King's 
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most  excellent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  the 
same,  That  from  and  after  the  twenty-fourth  day  of  June,  j^^^^j^ 
which  shall  be  in  the  year  of  our  Lord  one  thousand  seven  no  manors, 

•^  lands,  ^c. 

hundred  and  thirty-six,  no  manors,  lands,  tenements,  rents,  nor  moaey 
advowsons,  or  other  hereditaments,  corporeal  or  incorporeal,  ^^  f^  " 
whatsoever,  nor  any  sum  or  sums  of  money,  goods,  chattels,  j^^^ 
stocks  in  the  public  funds,  securities  for  money,  or  any  other  for  chari- 
personal  estate  whatsoever,  to  be  laid  out  or  disposed  of  in  ' 

the  pnrcliase  of  any  lands,  tenements,  or  hereditaments,  shall 
be  given,  granted,  aliened,  limited,  released,  transferred,  as- 
signed, or  appointed,  or  any  ways  conveyed  or  settled  to  or 
upon  any  person  or  persons,  bodies  politic  or  corporate,  or 
otherwise,  for  any  estate  or  interest  whatsoever,  or  any  ways 
chttrged  or  incumbered  by  any  person  or  persons  whatsoever,  deedln-^ 
in  trust,  or  for  the  benefit  of  any  charitable  uses  whatso-  ff^^^* 

'  ,  ^  ^  and  exe- 

ever ;  unless  such  gift,  conveyance,  appointment,  or  settle-  cuted  he- 
ment  of  any  such  lands,  tenements,  or  hereditaments,  sum  or  Desses  is 
sums  of  money,  or  personal  estate  (other  than  stocks  in  the  ^re^e^'* 
public  fiinds)  be  and  be  made  by  deed  indented,  sealed  and  ^^ath  of 

vnv  donory 

delivered  in  the  presence  of  two  or  more  credible  witnesses  andoaroU* 
twelve  calendar  months  at  least  before  the  death  of  such  do-  ' 
nor  or  grantor  (including  the  days  of  the  execution  and 
death)  and  be  enrolled  in  his  Majesty's  high  court  of  Chan- 
eertfy  within  six  calendar  months  next  after  the  execution 
thereof;  and  unless  such  stocks  be  transferred  in  the  public 
books  usually  kept  for  the  transfer  of  stocks  six  calendar 
months  at  least  before  the  death  of  such  donor  or  grantor, 
(including  the  days  of  the  transfer  and  death)  and  unless  the 
same  be  made  to  take  effect  in  possession  for  the  charitable 
use  intended,  immediately  from  the  making  thereof,  and  be 
without  any  power  of  revocation,  reservation,  trust,  condi- 
tion, limitation,  clause,  or  agreement  whatsoever,  for  the  be- 
nefit of  the  donor  or  grantor,  or  of  any  person  or  persons 
claiming  under  him. 

II.  Provided  always,  That  nothing  herein  before  men-  The  said  li- 
tioned  relating  to  the  sealing  and  delivering  of  any  deed  or  not  to  " 


ex- 


deeds  twelve  calendar  months  at  least  before  the  death,  of  the  pa'^j.^hase 
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been  so  devised,  shall  go,  be  applied,  and  distributed,  in  tbe 
same  manner  as  the  personal  estate  of  the  testator  or  in- 
testate. 


25  Geo.  2.  c.  6. 

An  Act  for  avoiding  and  pulling  an  End  lo  certain  Douits 
and  Questions  relating  to  the  Attestation  of  Wills  and  Oh 
dicilsy  concerning  Real  Estates  in  that  Part  of  Great  Bri- 
tain called  England,  and  in  his  Majestj/^s  Colonies  and 
Plantations  in  America. 

WHEREAS  by  an  act  made  in  the  twenty-ninth  year  of 
the  reign  of  his  late  Majesty  King  Charles  the  Second,  in- 
tituled, ^^  An  act  for  prevention  of  frauds  and  perjuries,"  it 
is  amongst  other  things  enacted,  that,  from  and  after  tbe 
twenty-fourth  day  of  June,  in  the  year  of  our  Lord  one  thou- 
sand six  hundred  and  seventy-seven,  all  devises  and  bequests 
of  any  lands  or  tenements  devisable,  either  by  force  of  tbe 
statute  of  wills,,  or  bj  that  statute,  or  by  force  of  the  custom 
of  Kent,  or  the  custom  of  any  borough,  or  any  other  parti- 
cular custom,  shall  be  in  writing,  and  signed  by  the  party  so 
devising  the  same,  or  by  some  other  person  in  his  presence, 
and  by  his  express  direction  ;  and  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  said  devisor,  by  three  or  four 
credible  witnesses,  or  else  they  shall  be  utterly  void  and  of 
none  effect,  which  hath  been  found  to  be  a  wise  and  good 
provision :  but  whereas  doubts  have  arisen  who  arc  to  be 
deemed  legal  Witnesses  within  the  intent  of  the  said  act; 
therefore,  for  avoiding  the  same,  be  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  parliament  assembled,  and  by  the  authority  of  tite 
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tame,  That  if  any  person  shall  attest  the  execution  of  any  If  a<leTt« 
will  or  codicil  which  shall  be  made  after  the  twenty-fourth  gatee^un^ 
day  of  June,  in  the  year  of  our  Liord  one  thousand  seven  ^^[|  attestf 
hundred  and  fifty-two,  to  whom  any  beneficial  devise,  le-  a  ^H,  Uie 

...  .ft  •  A  «•      .  devise  or 

gacy, restate,  interest^  gin,  or  appointment  of  or  attectmg  any  legacy 
real  or  personal  estate,  other  than  and  except  charges  on  ^o?d  and 
lands,  tenements,  or  hereditaments,  for  payment  of  any  debt  |^^*^^***' 
or  debts,  shall  be  thereby  given  or  made^  such  devise,  legacy,  tuai. 
estate^  interest^  gift,  or  appointment,  shall,  so  far  only  as 
Concerns  such  person  attesting  the  execution  of  such  will  or 
codicil,  or  any  person  claiming  under  him,  be  utterly  null 
and  void ;  and  such  person  shall  be  admitted  as  a  witness  to 
the  execution  of  such  will  or  codicil,  within  the  intent  of  the 
said  act;  notwithstanding  such  devise,  legacy,  estate,  in- 
terest, gift:,  or  appointment,  mentioned  in  such  will  or  co- 
dicil. 

II.  And  be  it  further  enacted  by  the  authority  aforesaid,  Iflandsar* 
That  in  case,  by  any  will  or  codicil  already  made,  or  hcreaf-  with  the 
ter  to  be  made,  any  lands,  tenements,  or  hereditaments,  are  Sebte^the 
or  stall  be  charged  with  any  debt  or  debts,  and  any  creditor  "testation 
whose  debt  is  so  charged^  hath  attested,  or  shall  attest  the  ex-  tor  is  good, 
ecution  6f  such  will  or  codicil,  every  such  creditor,  notwith-  good  wit- 
standing  such  charge,  shall  be  admitted  a$  a  witness  to  the  p^te^he 
execution  of  such  will  or  codicil,  within  the  intent  of  the  executiwi. 
said  act. ' 

III.  And  be  it  further  enacted  by  the  authority  aforesaid. 
That  if  any  person  h»th  attested  the  execution  of  any  will  or 
codicil  already  made,  or  shall  attest  the  execution  of  any  will 
or  codicil  which  shall  be  made  on  or  before  the  said  twenty- 
fourth  day  of  June,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  fifty-two,  to  whom  any  legacy  or  bequest 
is  or  shall  be  thereby  givein,  whether  charged  upon  lands,  te-* 
nenients,  or  hereditaments,  or  not ;  and  such  person,  before 
he  shall  give  his  testimony  concerning  the  execution  of  any 
such  will  or  codicil^  shall  have  been  paid,  or  have  accepted 
or  released,  or  shall  have  refused  to  accept  such  legacy  or  ^ 
bequest,  upon  tender  made  thereof,  such  person  shall  be  ad- 
mitted as  a  witness  to  the  execution  of  sueh  will  or  codiciL 

VOL.   II.  M 
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within  the  intent  of  the  nid  act,  notwithstanding^  snch  legaciy 
or  beqoest. 

IV.  Provided  always,  and  be  it  fnrther  enacted,  That  in 
case  of  sach  tender  and  refusal  as  aforesaid,  such  person 
shall  in  no  wise  be  intituled  to  such  legacy  or  bequest^  but 
shall  be  for  ever  afterwards  barred  therefrom ;  and  in  case 
of  such  acceptance  as  aforesaid,  such  person  shall  retain  to 
his  own  use  the  legacy  or  bequest  which  shall  have  been  so 
paid,  satisfied  or  accepted,  notwithstanding  such  will  or  co- 

.  dicil  shall  afterwards  be  adjudged  or  determined  to  be  void 
for  want  of  due  execution,  or  for  any  other  cause  or  defect 
whatsoever. 

V.  And  be  it  further  enacted,  That  in  case  any  such  le- 
gatee as  aforesaid,  who  hath  attested  the  execution  of  any 
will  or  codicil  already  made,  or  shall  attest  the  execution  of 
any  will  or  codicil  which  shall  be  made  on  or  before  the  said 
twenty-fourth  day  of  June,  in  the  year  of  our  L«ord  one 
thousand  seven  hundred  and  fifty-two,  shall  have  died  in  the 
life-time  of  the  testator,  or  before  he  shall  have  received  or 
released  the  legacy  or  bequest  so  given  to  him  as  aforesaid, 
and  before  he  shall  have  refused  to  receive  such  legacy  or 
bequest,  on  tender  made  thereof,  such  legatee  shall  be  deem- 
ed a  legal  witness  to  the  execution  of  such  will  or  codicil^ 
within  the  intent  of  the  said  act,  notwithstanding  such  legacy 
or  bequest. 

ITie  credit  VL  Provided  always.  That  the  credit  of  every  such  wit- 
wUneV/  so  ^^^  ^^  attesting  the  execution  of  any  will  or  codicil,  in  any 
artMtinjr,     of  the  cases  in  this  act  before-mentioned,  and  all  circum- 

is  to  be  ' 

subject  to    stances  relating  thereto,  shall  be  subject  to  the  consideration 

niinatioa     &nd  determination  of  the  court,  and  the  jury,  before  whom 

cottrt^tnd   ^^y  ^"^^  ivitncss  shall  be  examined,  or  his  testimony  or  at- 

Jvy.  testation  made  use  of;  or  of  the  Court  of  Equity,  in  which 

the  iMtimony  or  attestation  of  any  such  witness  shall  be 

made  use  of;  in  like  manner,  to  all  intents  and  purposes,  as 

the  credit  of  witnesses  in  all  other  cases  ought  to  be  consi* 

dered  of  and  determined. 

Vll.  And  be  it  flirther  enacted  by  the  authority  afore» 
said,  That  no  person  to  whom  any  beneficial  estate,  interest, 
gift  or  appointment,  shall  be  given  or  made,  which  is  hereby 
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enacted  to  be  null  and  void  as  aforesaid,  or  who  shall  have 
refiised  to  receive  any  such  legacy  or  bequest,  on  tender 
made  as  aforesaid^  and  who  shall  have  been  examined  as  a 
witness  concerning  the  execution  of  stlch  will  or  codicil^  ^ 
shall,  after  he  shsQl  have  been  so  examined,  demand  or  tako 
possession  of  or  receive  any  profits  or  benefit  of  oi'  firom  afiy 
such  estate,  interest,  gift,  or  appointment,  so  given  or  made 
to  him,  in  or  by  any  such  will  or  codicil ;  or  demand,  receive, 
or  accept  from  any  person  or  persons  whatsoever,  any  such 
legacy  or  bequest,  or  any  satis&ction  or  compensatioa  foi' 
^he  same,  in  any  manner  or  under  any  colour  or  prietencer 
whatsoever. 

YIII.  Provided  always,  and  be  it  enacted  by  the  autho^^ 
rity  afi:>re8aid.  That  this  act,  or  any  thing  herein  contained^ 
shall  not  extend,  or  be  construed  to  extend,  to  the  case  of 
any  heir  at  law,  or  of  any  devisee  in  a  prior  will  or  codicil 
of  the  same  testator,  executed  and  attested  according  to  thcr 
said  recited  act,  or  any  person  claiming  under  them  respec-^ 
tively,  who  has  been  in  quiet  possession  for  the  space  of  two 
years  next  preceding  the  sixth  day  of  May,  in  the  year  of  oui' 
Liord  one  thousand  seven  hundred  and  fifty-one,  as  to  such 
lands,  tenements,  and  hereditaments,  whereof  he  has  been  in 
quiet  possession  as  aforesaid ;  and  also  that  this  act,  or  any- 
thing herein  contained,  shall  not  extend  or  be  construed  to 
extend,  to  any  will  or  codicil,  the  validity  or  due  execution 
whereof  hath  been  contested  in  any  suit  in  law  or  equity, 
commenced  by  the  heir  of  such  devisor,  or  the  devisee  in  any 
such  prior  will  or  codicil,  for  recovering  the  lands,  tene* 
inents,  or  hereditaments,  mentioned  to  be  devised  in  any  will 
or  codicil  so  contested,  or  any  part  thereof,  or  for  obtaining 
any  other  judgment  or  decree  relative  thereto,  on  or  before 
the  said  sixth  day  of  May,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  fifty-one,  and  which  has  been  al- 
ready determined  in  &vour  of  such  heir  at  law,  or  devisee, 
in  such  prior  will  or  codicil,  or  any  person  claiming  under 
them  respectively,  or  which  is  still  depending,  and  has  been 
prosecuted  with  due  diligence;  bat  the  validity  of  every 
fuch  will  or  codicil,  and  the  competency  of  the  witnesses 
thereto,  shall  be  iidjudged  and  determined  in  the  same  man- 

N  9 
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ner,  to  all  intents  and  purposes,  as  if  this  act  had  never  been 
ihade;  any  thing  herein-before  contained  to  the  coDlrary 
thereof  in  any  wise  notwithstanding. . 

IX.  Provided  always  nevertheless,  and  it  is  hereby  de* 
dared,  That  no  possession  of  any  heir  at  law,  or  devisee,  in 
such  prior  will  or  codicil  as  aforesaid,  or  of  any  person  claim- 
ing under  them  respectively,  which  is  consistent  with,  or 
may  be  warranted  by  or  under  any  will  or  codicil,  attested 
according  to  the  true  intent  and  meaning  of  this  act,  or 
where  the  estate  descended  or  might  have  descended  to  such 
heir  at  law,  till  a  future  or  executory  devise,  by  virtue  of  any 
will  or  codicil  attested  according  to  this  act,  should  or  might 
take  effect  sliall  be  deemed  to  be  a  pos^ssion  within  the 
intent  and  meaning  of  the  clause  herein  last  before  con- 
tained. 

X.  And  whereas  in  some  of  the  British  colonies  or  plan- 
tations in  America,  the  said  act  of  the  twenty-ninth  year  of 
the  reign  of  King  Charles  the  Second,  has  been  receiived  for 
law,  or  acts  of  assembly  have  been  made,  whereby  the  attest 
tation  and  subscription  of  witnesses  to  devises  of  lands,  tene- 
ments,  and  hereditaments,  have  been  required :  therefore,  to 
prevent  and  avoid  doubts  which  may  arise  in  the  said  colo« 
nies,  or  plantations,  in  relation  to  the  attestation  of  such  de<% 
vises  of  lands,  tenements,  and  hereditaments,  be  it  oiacted 
by  the  authority  aforesaid,  That  this  act,  and  every  clause^ 
matter,  and  thing  tlierein  contained,  shall  extend  to  such  of 
the  said  colonies  and  plantations,  where  the  said  act  of  the 
twenty-ninth  year  of  the  reign  of  King  Charles  the  Second, 
is  by  act  of  assembly  made,  or  by  usage  received  as  law,  or 
where,  by  act  of  assembly  or  usage,  the  attestation  and  sub- 
scription of  a  witness  or  witnesses  are  made  necessary  to  de* 
vises  of  lands,  tenements,  or  hereditaments ;  and  shall  have 
the  same  force  and  effect  in  the  construction  of  or  for  the 
avoiding  of  doubts  upon  the  said  acts  of  assembly,  and  laws 
of  the  said  colonies  and  plantations,  as  the  same  ought  to 
have  in  the  construction  of  or  for  the  avoiding  of  doubts 
upon  the  said  act  of  the  twenty-nintli  year  of  the  reign  of 
King  Charles  the  Second  in  England. 

XL  Provided  always.  That  as  to  cases  arising  in  any  of 
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the  said  cplonieB  or  plantations  in  America,  no  such  devise, 
legacy,  or  bequest  as  aforesaid,  shall  be  made  null  and  void, 
by  virtue  of  this  act,  unless  the  will  or  codicil,  whereby  such 
devise,  legacy,  or  bequest  shall  be  given,  shall  be  made  after 
tlie  first  day  of  March,  which  shall  be  in  the  year  of  our 
Jjord  one  thousand  s^ven  hundred  and  fifty-three. 


26  Geo.  3.  c.  63. 


An  Act  for  the  further  preventing  Frauds  and  Abuses  attend* 
ittg  the  payment  of  Wages,  Prize  Money,  and  other  at- 
lowances,  due  for  the  seroice  of  Petty  Officers  and  Seamen 
an  board  wy  of  his  Majesty's  ships, 

WHEREAS  great  frauds  and  abuses  are  daily  practised  Preamble. 
itt  the  receiving  of  seamen^ s  wages,  notwithstanding  former 
acts  of  parliament  made  for  preventing  the  same :  for  remedy 
whereof  be  it  enacted  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  parliament  assem- 
bled, and  by  the  authority  of  the  same,  That,  from  and  after  F«>m  Au^. 
the  first  day  of  August,  one  thousand  seven  hundred  and  letter  of  at- 
eighty-six,  no  letter  of  attorney,  made  by  any  petty  officer,  a^^^nVoffi* 
or  seaman  in  the  service  of  his  Majesty,  his  heirs  or  succes-  u^'^'^i^j'  ^^ 
sors,  or  letter  of  attorney,  made  by  the  executors  or  admi-  unless 
Bistrators  of  any  such  officer  or  seaman,  in  order  to  impower  vocable* 
or  entitle  any  person  or  persons  to  receive  any  wages,  pay, 
or  allowances  of  money  of  any  kind,  due,  or  to  grow  due 
for  such  service,  shall  be  good  and  valid,  or  sufficient  for  that 
purpose,  unless,  such  letter  of  attorney  shall  be  made  and 
declared  to  be  revocable  by  the  express  words  thereof;  and 
that  no  letter  of  attorney,  or  will,  made  by  any  petty  officer  Letters  of 

at  tome V 

or  seaman  in  the  service  of  his  Majesty,  his  he^rs  or  success  j^c  to  be 
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attested  by  gors,  whcFcby  any  wages^  pay,  prize  money,  or  allowaiiGe  of 
pt'thekiiip  money  of  any  kind,  due,  or  to  grow  due  for  such  service,  is 
^^'  authorised  to  be  received  or  bequeathed,  shall  be  good  and 

valid,  and  sufficient  for  the  purpose,  unless  such  letter  of  at* 
tomey,  or  will,  if  made  by  any  such  officer  or  seaman,  then 
in  the  service  of  his  Majesty,  his  heirs  and  successors,  shall 
be  signed  before,  and  attested  by,  the  captain,  or  by  the  oft* 
6cer  then  commanding,  and  one  or  other  of  the  signing  of- 
ficers of  the  ship  to  which  such  petty  officer  or  seaman  shall 
belong,  and  shall  specify  in  the  body  thereof,  the  name  of 
the  ship,  and  also  the  number  at  which  the  maker  of  such 
will,  or  letter  of  attorney,  stands  upon  the  ship's  book ;  or 
by  the  agent  of  any  of  his  Majesty's  hospitals,  or  quarters 
appointed  to  receive  sick  and  wounded  seamen,  commonly 
icalled  sick  quarters,  in  wliich  such  petty  officer  or  seaman 
may  be  for  the  time ;  and  unless  such  letter  of  attorney,  or 
will,  if  made  by  any  such  officer  or  seaman  who  shall  have 
been  discharged  from  the  service  of  his  Majesty,  his  heirs  or 
successors,  or  if  such  letter  of  attorney  is  made  by  the  exe- 
cutorsor  administrators  of  any  such  officer  or  seaman,  and 

v"*n*tlue  ™^^®  ^*^^''"  ^^^  ^^^^^  ^^  mortality  of  the  cities  of  London 
tills  of       and  Westminster,  is  attested  by  an  officer  to  be  appointed 

niorUility 

to  be  at- '  by  the  treasurer  of  his  Majesty's  navy,  for  the  purpose  of  in- 
au  officer  specting  the  wills,  and  letters  pf  attorney,  of  such  officers 
loMhaf  **  and  seamen,  or,  if  made  at  ariy  of  the^  ports  where  seamen^s 
pnr|K>8e ;  if  wages  are  paid,  is  attested  by  the  treasurer  of  the  navy's 
port/by  chief  or  second  clerk  there,  or  if  made  at  any  other  place,  is 
rer  of  UiT'  ^^^^^^^  ^Y  *^®  minister  and  churchwardens  of  any  parish  in 
navy's  England  or  Ireland,  or  in  that  part  of  Great  Britain,  called 
In  any  other  Scotland,  by  the  minister  and  two  elders  of  the  parish,  where 
tiic^miniflr  ^"^^  p^tty  officer  or  seaman,  executors  or  administrators^ 
ter,  &c.       g},aii  respectively  reside. 

Partico-  !!•  And  be  it  enacted,  by  the  authority  aforesaid.  That 

ip^cificdiD  ^^^^  *"^'*  ^^^^^  ^^  attorney,  and  will,  shall  contain  tb« 
letters  ot  name  of  the  ship  to  which  the  person  granting  the  same  last 
aad  mil ,  belonged,  and  also  the  full  description  of  the  residence,  pro- 
fession, or  business,  of  the  person  to  whom,  or  in  whose  fa- 
vour, the  said  letter  of  atto|*ney,  or  will,  is  made,  and  also 
flie  day  of  the  month,  and  place,  where  the  said  letter  of  at- 
(orney^  «r  will,  was  executed, 


\' 
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III.  And  be  it  enacted,  by  the  authority  aforesaid.  That  letters  of 

J  -V  -»■  .?  •     ^  attorney, 

after  such  letter  of  attorney,  or  wilL  shall  be  executed  un-  ^c.  to  be 
der  the  hand  and  seal  of  the  party,  and  attested  in  manner  ted^tot'he 
above-mentioned,  the  same  shall  not  be  delivered  to  such  ".^^y>  ^\ 

'  ^      •  Bick  and 

party  himself,  or  to  any  person  or  persons  for  his  behalf,  but  bart 
the  same,  if  executed  abroad,  shall  be,  with  all  convenient  scc.  * 
ppeed,  sent  by  the  commander  of  any  of  his  Majesty's  ships^ 
or  agent  of  his  Majesty's  hospitals  or  sick  quarters,  at  the 
tinies  when  they  transmit  their  respective  returns  to  the  navy, 
and  sick  and  hurt  boards ;  or,  if  executed  in  Great  Britain 
or  Ireland,  shall  be  sent  by  the  commander  of  any  of  his 
JAsje&ty^s  ships,  agents  of  his  Majesty's  hospitals,  or  sick 
quarters,  treasurer  of  the  navy's  clerks,  minister  of  the  pa- 
rish, or  whoever  of  them  shall  attest  such  letter  of  attorney, 
or  will,  by  the  general  post,  addressed  to  the  treasurer  or 
paymaster  of  the  navy,  at  the  navy  pay  office,  London. 

IV.  And  be  it  enacted,  by  the  authority  aforesaid,  That  l^ormf 
the  said  treasurer,  or  paymaster  of  the  navy,  shall  imme-  ^<j-.  *«  •^•j 
diately  deliverover  the  same  to  the  officer  before-mentioned,  to  the  ufS* 
appointed  for  inspecting  the  wills,  and  letters  of  attorney,  of  pointed  to 
jKamen ;  which  inspector  shall,  immediately  on  receipt  of  ["^.^^'^.k^, 
^uch  letter  of  attorney,  or  will,  duly,  register  the  same,  in  a  ^?  ^^ 
jAumerical  and  alphabetical  manner,  in  a  separate  book  or  tneui/ 
books,  to  be  kept  by  him  for  the  purpose  of  registering  such 
letters  of  attorney,  and  wills,  specifying  the  date  of  such  let- 

fer  of  attorney,  or  will,  and  the  place  where  executed,  tb^ 
name  and  addition  of  the  person  in  whose  favour  such  letter 
of  attorney  is  granted,  and  tlie  name  and  addition  of  the  exe- 
cutor or  executors  named  in  such  wills,  and  the  names  an^        .    . 
qualities  of  the  witnesses,  attesting  the  same ;  and  the  sai(l 
ipj^hector  is  directed,  and  hereby  required,  if  the  same  shall  ^"1  ^^  ^^'^ 
appear  to  be  witnessed  by  the  commander  of  ai^y  ship,  of  si^naturcH 
agjent  gf;hi6  Majesty's  hospital,  or  sick  quarters,  or  treasurer  ncsses^^^ ' 
of  the  navy's  clerks,  to  examine  and  compare  bis  signature 
.to  the  attestation  of  such,  letter  of  attorney,  or  will,  with 
th^t  set  and  si^bjpii^^d  to  the  pay  or  muster-books  of  such 
disp,  or  with  the  returns  made  by  the  agent  of  such  hospital, 
or  sick  quarters,  or  any  public  accounts  signed  by  such  clerk 
of  the  treasurer  of  the  navy,  to  all  which  documents  it  is 
kfcebj  directed  h^  shall  have  free  acceap  at  all  tioies^  or  with 
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and  wher^  any  otiier  instruments  which  he  may  have  in  his  possession 
pear  not  or  power ;  and  in  case  it  shall  appear  to  liim  that  such  letter 
miine  ^to  ^^  attorney,  or  will,  is  not  genuine  and  authentic,  he  shall 
*nd*ac-^"  not  pass  the  same,  but  shall  give  notice  by  letter,  to  be  sent 
qaaint  the  by  the  general  post,  to  the  person  in  whose  favour  such  let- 
hereof,  ter  of  attorney  is  granted,  or  person  or  persons  named  exe* 
cutor  or  executors  in  such  will,  informing  him  or  them  that 
the  said  letter  of  attorney,  or  will,  is  stopt,  and  the  reason 
If  genuine,  thereof;  but  if,  upon  such  examination  and  enquiry,  it  shall 
tion  to  be  appear  to  the  said  inspector,  that  the  said  letter  of  attorney, 
the™  on,  ^^  w^^'j  is  genuine  and  authentic,  he,  or  a  person  authorised 
and  kept     ^q  officiate  for  him.  shall  sign  his  name  to  such  letter  of  at- 

as vouch-  '  ° 

era  of  the    torney,  or  will,  and  also  put  a  stamp  thereon,  to  be  made 

H/ivv  ac« 

^unt3.        and  kept  for  the  purpose,  in  token  of  his  approbation  thereof; 
and  every  such  letter  of  attorney  shall  be  kept  as  one  of  the 
vouchers  of  the  treasurer  of  the  navy's  accounts  :  and  the 
said  inspector  shall,  immediately  after  such  enquiry  and  ap- 
^  probation,  give  notice  by  letter,  to  be  sent  by  the  general 

be  cut  to    post,  to  the  person  in  whose  favour  such  letter  of  attorney 
tiicrwhen    is  granted,  that  lie  has  received  and  approved  of  the  sam^, 
^^^Toyed^  and  he  shall  at  the  same  time  send  to  such  attorney  a  check, 
and  also      specifying  the  number  of  such  letter  of  attorney,  the  name 
to  autho-     and  addition  of  the  person  granting  thd  same,  the  name  and 
|[o  re^edve    ^^tdition  of  the  person  in  whose  favour  the  same  is  granted, 
^e  money,  the  date  and  place  when  and  where  executed,  and  the  names 
of  the  witnesses  attesting  the  same,  which  said  check  shall 
be  signed  and  stamped  by  the  said  inspector,  or  person  au^ 
thorised  to  officiate  for  him,  and  shall,  to  such  attorney, 
stand  in  the  place  of  his  original  letter  of  attorney,  and  shall 
be  to  him  a  sufficient  authority  to  demand  payment  of  and 
discharge  all  such  wages,  pay,  prize  money,  or  allowance  of 
money,  to  which  the  person  granting  the  same  was  entitled, 
for  his  service  on  board  any  of  his  M ajesty^s  ships ;  and  the 
said  inspector  shall  in  like  manner  give  notice,  to  be  sent  by 
the  general  post,  jto  the  person  or  persons  named  and  ap- 
pointed executor  or  executors  in  such  will,  that  such  will  is 
Keticeof    received  and  approved  of;  and  the  said  inspector  shall  num- 
Son  ofwiiis  ^^  ^^^  register  the  said  will  so  signed  and  stamped  by  him 
likewise  to  as  aforesaid,  and  shall  make  out  a  check,  in  the  manner  as 

be  senty 

vhich  will  above  directed^  with  respect  to  letters  of  attorney,  whicl| 
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check  he  shall  forward  in  like  manner  to  the  said  executor  anthorise 
or  executors,  and  which  shall  be  a  sufficient  authority  for'  tor  to  ob- 
them,  or  for  their  attomies,  to  apply,  upon  the  testator's  ^^"^1!'^ 
death,  to  the  said  inspector,  retjuesting  that  the  will  may  be 
directed  and  sent  by  him  to  a  proctor  in  Doctors  Commons, 
where  they  may,  on  application,  obtain  probate  thereof; , 
which  probate,  when  obtained,  shall  be  lodged  with  the  said  Probatn 
inspector  of  seamen's  wills,  who,  or  the  person  authorised  to  edwithth^ 
officiate  for  him,  is  hereby  directed  to  certify,  upon  the  check  an^j  the^*^' 
form Aly  delivered,  that  a  probate  has  been  granted,  and  the  same  cer- 
check  shall  then,  to  such  executor  or  executors,  stand  in  the  the  check. 
place  of  such  probate,  and  shall  be  to  him  sufficient  authority 
to  demand  payment  of  and  discharge  all  sums  that  shall  be 
due  to  him  as  executor  to  the  party  who  made  the  said  will. 

V.  And  be  it  enacted,  by  the  authority  aforesaid,  That  the  Inspector 
above-mentioned  inspector  shall,  in  return  to  all  letters  of  checks  to 
attorney,  and  wills,  received  by  him  from  ministers  of  pa-  JJ^  wilo*^" 
rishes,  give  notice  as  aforesaid,  to  the  said  minister,  who  transmits 
transmitted  the  same,  and  not  to  the  grantor  thereof,  of  his  attorney, 
having  passed  and  approved  of  such  letter  of  attorney,  or  delivered 
will,  and  send  the  check  by  the  general  post,  made  out  in  the  ^  ^^^ 
manner  above-mentioned,  to  the  said  minister ;  and  which 

notice  from  the  said  inspector  shall  be  addressed  to  the  mi- 
nister  of  the  parish,  (naming  the  same,)  withont  inserting 
the  name  of  such  minister,  to  be  delivered  to  him  at  his 
manse  or  dwelling-house ;  and  every  such  minister  of  a  pa- 
rish shall  deliver  the  said  check  to  the  party  who  executed 
such  letter  of  attorney,  or  will:  and  all  letters  and  [Jackets  Letters 
addressed  to,  or  sent  by,  the  said  treasurer  or  paymaster  of  the V"m»- 
the  navy,  or  inspector  to  be  appointed  as  aforesaid,  shall,  !5*  *®  P*^ 
from  and  after  the  passing  of  this  act,  be  sent  and  received  postage^ 
free  from  the  duty  of  postage,  in  the  same  manjaer,  and  under 
the  same  restrictions,  as  the  clerk  assistant,  and  chief  clerk 
without  doors,  of  the  house  of  Commons  of  Great  Britain, 
now  send  and  receive  the  same. 

VI.  And  be  it  enacted,  by  the  authority  aforesaid,  That  Granti  of 
all  captains  and  commanders  of  ships,  shall,  upon  their  attcMvey  t» 
monthly^miister  books,  or  returns,  specify  which  of  the  men,  ?>« inserted 
mentioned  in  the  said  returps,  have  granted  any  letter  of  at*  montbif 

returns. 
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lorney  during  that  month,  or  space  of  time,  fix>ia  the  pre« 
ceding  returns,  by  inserting  the  date  thereof  opposite  to  th#. 
party's  name. 
The  steps       y  u.  And  be  it  ehacted,  by  the  authority  aforesaid,  That 

to  be  taken  . 

to  recover  when  anj  petty  officer  or  seaman  belonging,  or  who  shall 
dueto'men  ^^^  belonged,  to  any  of  his  Majesty's  ships,  shall  die  intes- 
t^Se^    tate,  leaving aay  wages,  pay,  prise-money,  or  allowance  of 
money  of  any  kind,  due  to  them  in  respect  of  such  service, 
the  same  shall  nqt  be  paid  unto  any  representative  of  such, 
intestate,  but  upon  letters  of  administration,  to  be  obtained 
in  the  following  manner;  videlicet^  The  person  claiming 
such  administration,  shall  give  in  a  note  or  petition,  to  the 
inspector  of  seamen's  wills,  stating  the  name  of  the  deceased, 
iuid  to  what  part  of  his  Majesty's  dominions  he  originalij 
belonged,  and  the  name  or  names  of  the  ship  or  8hip»  on 
board  of  which  he  served,  together  with  his  own  name  and 
addition,  at  full  length,  and  his  relation  to,  or  connection^ 
with,  the  deceased,  and  also  what  other  relations,  to  the  best 
of  his  knowledge,  the  deceased  has  alive  at  the  time,  and 
miiere  they  are  resident ;  and  which  petition  shall  be  certi* 
fied  by  two  reputable  housekeepers  of  the  parish,  town,  mr 
place  where  such  petitioner  is  resident,  certifying  that  they 
believe  the  contents  of  the  said  petition  to  be  true ;  and 
which  petition  and  certificate  shall  be  further  certified  by  the 
minister  of  the  parish,  and  two  of  the  churchwardens,  or 
two  of  the  elders,  certifying  that  the  two  persons  who  certi* 
fied  the  petition,  in  manner  above-mentioned,  are  resident 
within  the  parish,  and  persons  of  good  repute :  whereupon 
the  inspector  of  seamen's  wills,  as  aforesaid,  shall  make  such 
enquiry  as  to  him  shall  appear  necessary,  for  ascertaining 
the  -truth  of  the  said  petition ;  and  if,  upon  such  enquiry,  be 
shall  be  satisfied  of  the  truth  thereof,  and  it  also  appearing 
that  no  will  of  such  deceased  has  been  lodged  with  him,  he 
shall  deliver  or  send,  to  the  person  claiming  to  be  such  ad« 
ministrator,  an  abstract  of  the  said  petition,  with  a  note  or 
ticket  subjoined  thereto,  signed  by  tlie  said  inspector  or  per^^ 
son  authorised  to  officiate  for  him,  and  marked  with  hia 
stamp,  certifying  that  the  contents  of  t^  said  petition  appear 
to  him  to  he  true,  and  that  the  person  claiming  to  be  admi*. . 
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Diatrator,  may  obtain  letters  of  adininistratiba  to  the  de« 
ceased,  provided  he  is  otberways  entitled  thereto  by  law ; 
which  certificate  shall  be  directed  by  the  inspector  to  a  proc- 
tor in  Doctors'  Commons,  for  the  purpose  that  letters  of  ad* 
ministration  may  pass  in  fiiyour  of  the  petitioner,  if  entitled 
thereto  by  law,  but  not  otherways ;  and  such  original  peti- 
tion and  certificate  shall  be  lodged,  and  remain  in  the  records 
of  the  treasurer  of  the  nayy,  and  be  preserved  by  him ;  and 
the  letters  of  administration,  when  obtained,  shall  be  lodged 
and  registered,  in  the  same  manner  with  the  probates  of  wills, 
in  the  hands  of  the  inspector,  who  is  hereby  directed  to  grant 
a  check,  signed  and  stamped  by  him,  or  by  the  person  autho* 
rised  to  officiate  for  him,  to  the  administrators,  or  their  at- 
tornies,  which  shall  stand  in  the  place  of  the  administration, 
and  be  to  them  a  sufiicient  authority  to  demand  payment  of^ 
and  discharge,  all  sums  that  shall  be  due  to  them  as  admi-^ 
nistrators  to  the  party  deceased. 

VIII.  And  it  is  hereby  ftirther  enacted,  Thatif  anyproc-  Penaltyon 
tor,  register,  or  other  officer  of  any  ecclesiastical  court,  SJ^.^^assfst- 
shallbe  aiding  and  assisting  in  procuring  probate  of  the  will,  '"ff."'  ^^' 
or  letters  of  administration,  for  the  purpose  of  enabling  any  bates  of 

A.  •       At.  •  11  wills,  &c« 

person  to  receive  the  wages,  pay,  prize-money,  or  allowance  contrary 
of  money  of  any  kind,  due,  or  becoming  due,  for  their  ser-  *<>^**^»*^^ 
vice  on  board  any  ship  or  ships  then  in,  or  formerly  belong- 
ing to  his  Majesty,  his  heirs  and  successors,  without  first 
obtaining  the  certificate  from  the  inspector  of  seamen's  wills, 
and  letters  of  attorney,  or  person  authorised  to  officiate  for 
bim,  in  manner  above-directed,  every  such  proctor,  register, 
or  other  officer,  shall  forfeit  and  pay  the  sum  of  five  hundred 
pounds,  and  for  ever  after  be  incapable  of  acting  as  proctor, 
register,  or  in  any  other  capacity,  in  any  ecclesiastical  court 
in  Great  Britain  or  Ireland. 

IX.  And  be  it  enacted,  by  the  authority  aforesaid.  That  Abstraets 
the  lord  high  admiral  of  Great  Britain,  or  the  commissioners  to  be  huns 
tor  executing  the  office  of  lord  high  admiral  of  Great  Bri-  gfiiTaii*/^ 
tain,  shall  direct  abstracts  of  this  act  to  be  printed,  and  that  do  oaptaUi 

,  to  have 

a  competent  number  of  copies  of  the  said  abstracts  be  deli-  his  general 
vered  to  the  captain  or  commander  of  every  ship  and  vessel  tmVhe ^^^ 
of  his  Maiesty,  his  heirs  and  successors :  and  such  captain  n^^y  board 

•*      •'^  '  *  are  satis. 

or  commander,  as  soon  as  the  ship  or  vessel  by  hioi  com-  tied  it  u.im 

bvea  <loa<^ 
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uanded  shall  be  put  into  sea  pay,  shall  cause  one  of  the  said 
printed  abstracts  to  be  hung  up  and  affixed  to  the  roost  pub- 
lic place  of  such  ship  or  vessel,  and  shall  cause  the  same  to 
be  constantly  kept  and  renewed,  so  that  they  may  at  all  times 
be  accessible  to  the  petty  officers  and  seamen  on  board  of 
such  ship  or  vessel ;  and  the  commissioners  of  the  navy  are 
hereby  charged  and  directed  strictly  to  enquire  whether  the 
directions  hereby  given  ibr  hanging  up  and  affixing  the  said 
abstracts,  as  aforesaid,  have  been  duly  observed  by  the  cap- 
tain or  commander  of  such  ship  or  vesnel,  and  not  to  grant 
such  captain  or  commander  his  general  certificate  until  they 
are  fully  satisfied  thereof. 


33  Geo.  3.  c.  34, 


^n  Act  for  explaining  and  amending  an  Act  passed  in  the 
ixccfitj/^sixth  year  of  the  reign  of  his  present  Majestj/y  in^ 
titulcdy  An  Act  for  the  further  preventing  frauds  and 
abuses  attending  the  payment  of  wages,  prize  money,  and 
other  allowances,  due  for  the  service  of  petty  ofiicers  and 
seamen  on  board  any  of  his  Majesty's  ships :  and  for  fur" 
ther  extending  the  benefits  thereof  to  petty  officers  and  sea^ 
menj  non-commissioned  officers  cf  marines^  and  marines^ 
serving f  or  who  may  ha/ve  served,  on  board  any  of  his  Ma^ 
jesty^s  ships. 

Pretrablc.  WHEREAS  an  Act,  passed  in  the  tzcenty-sixthyear  of  the 
e^65^.^rJ'  feign  of  hispresent  Mqjestyy  (intituled.  An  Act  for  the  fur- 
?***<*•  tlier  preventing  frauds  and  abuses  attending  the  payment  of 
wages,  prize  money,  and  other  allowances  due  for  the  ser- 
vice of  petty  officers  and  seamen  on  board  any  of  his  Majes- 
ty's ships :)  and  whereas  it  is  just  that  the  .provisions  of  the 
tqidAct  shotdd  be  extended  to  marines  serving  on  board  ship^ 
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III  his  Mqjestj/*s  sercic^^  and  vDould  condute  much  tb  the  ad^ 
vantage  of  the  representatives  of  seamen  and  marines  if  tht 
same  were  fiirther  extended,  and  certain  parts  thereof  ex- 
plained  and  amended :  be  it  therefore  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  LfOrds  spiritual  and  temporal,  and  Commons,  in  thi» 
present  parliament  assembled,  and  by  the  authority  of  the 
same,  That  no  letter  of  attorney,  or  will,  made  or  executed  From  An- 
by  any  non-commissioned  officer  of  marines,  or  marine,  or  f/gt/no 
letter  of  attorney  made  or  executed  by  the  executor  or  exe-  ^^^^  ^J  ^ 
cutors,  or  administrator  or  administrators,  of  any  such  non-  will  of  a 
commissioned  officer  of  marines,  or  marine,  after  the  first  day  missioned 
of  August,  one  thousand  seven  hundred  and  ninety-two,  shall  ^^^Ip^^oi. 
be  eood  and  valid,  and  sufficient  for  receiving  the  whole  or  niaritie,to 

^1  .  1  ,1  -bevmlid, 

any  part  of  the  wages,  prize  money,  or  other  allowances  of  unless 
money  due,  or  which  may  hereafter  become  due,  to  such  ^oHtnVto 
non-commissioned  officers  of  marines,  or  marine,  for  their  ^'^  recited 

'  '  act,  StQ. 

services  in  the  navy,  or  to  such  administrators  or  executors, 
as  the  representatives  of  such  non-commissioned  officers  of 
marines,  or  marine,  unless  such  letter  of  attorney,  and  will, 
shall  be  made,  executed,  and  attested  in  the  manner  and 
form,  and  agreeable  to  the  directions  in  the  different  events 
specified  and  mentioned  in  the  afore-mentioned  act,  passed 
in  the  twenty-sixth  year  of  the  reign  of  his  present  Majesty; 
and  all  letters  of  attorney,  and  will,  so  made  or  executed. by 
any  non-commissioned  officer  of  marines,  or  marine,  for  the 
purpose  of  receiving  and  bequeathing  all  or  any  part  of  their 
wages,  prize  money,  or  other  allowances  due  to  them,  or  let* 
ters  of  attorney  made  by  such  executor  and  administrator, 
for  the  purpose  of  receiving  money  due  to  him  or  them,  as 
representative  of  such  non-commissioned  officer  of  marines, 
or  mfirine,  shaU  be  transmitted,  inspected,  checked,  and 
proved  in  the  same  ipanner,  and  under  the  same  penalties 
and  forfeitures,  as  by  the  act  above-mentioned  is  directed 
and  enacted  in  regard  and  with  respect  to  letters  of  attorney, 
and  wills,  made  and  executed  by  petty  officers  or  seamen  in 
his  Majesty's  service,  or  by  the  executors  and  administrators 
of  such  petty  officers  and  seamen,  in  so  far  as  the  afore-men- 
tioned act,  passed  in  the  twenty-sixth  year  of  the  reign  of  his 
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present  Majesty,  is  not  repealed,  altered,  or  amended,  by  this 

present  act. 
Letters  of  1 1*  Provided  always,  and  be  it  further  enacted  by  the  an* 
"dc™'^'''^  thority  aforesaid.  That  no  letter  of  attorney,  or  order,  made 
from  dis-  or  executed  by  any  petty  officer,  seaman,  non-commissioned 
petty  cm.  officer  of  marines,  or  marine,  who  shall  haye  been  discharged 
Executed  ^^  ^^  service  of  his  Majesty,  his  heirs  or  successors,  and 
within        ^]|Q  g)|^]i  \^  1^1  Qf  within  the  distance  of  seven  miles  from 

•even  miles 

of »  port     any  of  the  ports  where  seamen's  wages  are  paid  for  such 
men^s^  ^  '  service,  ^t  the  time  of  making  such  letter  of  attorney,  shall 
th^^'allT  ^  ^^^^  *^^  valid,  and  sufficient  for  receiving  the  whole  or 
not  valid,    any  part  of  the  wages,  prise  money,  or  other  allowances  of 
tested  by  a  money  due,  or  to  grow  due,  to  such  petty  officer,  seaman, 
treasi^er*^  non-commissioned  officer  of  marines,  or  marine,  for  such  ser* 
of  the        vice,  unless  such  letter  of  attoniey.  or  siich  order,  shall  be 
signed  before  and  attested  by  a  clerk  of  the  treasurer  of  the 
navy  at  such  port,  or  by  the  inspector  of  seamen's  wills,  and 
powers  of  attorney ;  any  thing  in  the  aforesaid  act  to  the 
contrary  thereof  in  anywise  notwithstanding. 
Captains         HI.  And  be  it  enacted  by  the  authority  aforesaid.  That, 
to  dis-        from  and  after  the  said  first  day  of  August  one  thousand 
petty^offi-   ^^^^  hundred  and  ninety-two,  when  and  so  often  as  any 
certiti*^t  *  P^*y  officer,  seaman,  non-commissioned  officer  of  marines, 
in  the  foi-    or  marine,  shall  be  in  anyways  discharged  from  any  ship  or 
ffirm.         vessel  in  the  service  of  his  Majesty,  his  heirs  or  successors, 
the  captain  or  commanding  officer  of  such  ship  or  vessel 
shall  make,  or  cause  to  be  made  out,  a  certificate  in  the  man- 
ner and  form  following,  or  to  the  like  effect : 

Form  of      ^^* 

eertificat«.  THESE  are  to  certify,  That  A.  B.has  served  as 

on  board  of  his  Majesty s  ship 
under  my  command^Jrom  the  day  of 

to  the  day  of  dated  the 

A.  B.  is  feet  inches  high^  is 

of  a  tompkxion^  and  aged  years. 

AhA  which  he  shall  sign  with  his  name,  and  deliver,  or  cause 
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to  be  delivered,  to  such  petty  ofiicer,  fleaman,  non-coinmifl« 
offieer  of  marines,  or  mariiie,  at  the  time  of  his  being 


dischai^gied ;  and  no  petty  officer,  seaman,  non-commissioned  No  petty 
officer  of  marines,  or  marine,  shall  be  entitled  to  receive  his  to  beentitl 
wages,  pay,  or  other  allowances  for  services  on  board  any  ceive  hiT 
ship  or  vessel  in  the  service  of  his  Majesty,  his  heirs  or  sue-  wages,  ua- 
cessors,  unless  at  the  time  of  paying  such  wages,  pay,  or  al-  sod  be 
'lowances,  he  shall  be  identified  by  one  or  more  of  the  com-  ^y  ^^^  q^. 
mi^ioned  or  warrant  officers  who  belonged  to  the  ship  or  jJL^^J?** 
vessel  at  the  time,  or  during  some  part  of  the  time,  for  which  uniess  he 
he  may  so  claim  the  payment  for  such  services,  or  unless  he  «ach  a  cer- 
f  roduces  a  certificate  as  above  described,  and  directed  to  be  If^'^charc^ 
delivered  to  him  as  aforesaid ;  no  petty  officer,  seaman,  non-  ^^  ^rom 
commissioned  officer  of  marines,  Ot  marine,  who  shall  be  into  ano- 
discharged  from  any  ship  or  vessel  in  the  service  of  his  Ma-  jaken  by 
jesty,  into  any  other  ship  or  vessel  in  such  service,  shall  be  ^^  enemy ; 
entitled  to  receive  his  wages,  pay,  or  allowances  of  any  kind,,  wrecked, 
for  his  service  on  board  of  the  ship  to  which  he  shall  have  complies 
last  belonged,  unless  he  shall  enter  and  be  mustered  three  ^^' 

times  in  the  ship  or  vessel  into  which  he  shall  be  so  dis-  tioiu  here« 

,      inmeatioa^ 
charged,  or  appear  upon  the  books  of  such  ship  or  vessel  in-  ed. 

to  which  he  next  goes  to  be  regularly  discharged  therefrom ; 
or  if  such  petty  officer  or  seaman,  non-commissioned  officer 
of  marines,  or  marine,  be  taken  by  the  enemy,  unless  he  vo- 
luntarOy  return  and  enter  on  board  some  ship  or  vessel  in 
the  service  of  his  Majesty,  his  heirs  or  successors,  in  a  re^- 
'•onable  time  after  h&  shall  be  released  from  prison ;  or  if  the 
ship  or  vessel  in  which  such  petty  officer  or  seaman,  non- 
commissioned officer  of  marines,  or  marine,  last  served  be 
lost  or  destroyed,  and  the  crew,  or  any  part  of  the  crew,  be 
saved,  unless  he  enters  again  in  a  reasonable  time  on  board 
aome  ship  or  vessel  in  such  service ;  or  if  such  petty  officer 
or  seaman,  non-commissioned  officer  of  marines,  or  marine, 
be  discharged  from  the  ship  or  vessel  to  which  he  belonged, 
to  any  of  his  Majesty ^s  hospitals,  unless  he  enters  the  ship  or 
▼essel  to  which  he  shall  be  discharged  from  such  hospital,  or 
be  discharged  out  of  the  service ;  or  unless,  in  any  of  the 
kbove  specified  events,  reasonable  cause  shall  be  shewn,  and 
dlowed  by  the  commissioner  of  the  navy  comptroUing  such 
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payment,  and  the  clerk  of  the  treasurer  of  tbe  na?y  making 
the  same,  for  not  producing  such  certificate^  or  for  non-com- 
pliance with  any  thing  herein  directed. 

ifficerf&c.      '^-  ^"^  ^  '^  *^8o  enacted  by  the  authority  aforesaid, 
who  17119      That  no  petty  officer  or  seaman,  non-commissioned  officer  of 

run  irom  a  .  . 

•hip  shau    mannes,  or  marine,  who  shall  be  marked  on  the  books  of  any 

wages^m-   ^'^'P  ®'  vessel  in  the.service  of  his  Majesty,  his  heirs-  or  suc- 

less  his       cessors,  as  having  run  therefrom,  shall  receive  his  wages, 

taken  off.    pay,  prize  money,  or  other  allowances  of  money  for  such  ship 

or  vessel,  unless  such  mark  shall  be  taken  ofi^  by  order  of  the 

commissioners  for  executing  the  office  of  lord  high  admiral 

of  Great  Britaun^  or  by  order  of  the  commissioners  of  his 

Majesty's  navy. 

Wlien        ,    V.  And  be  it  further  enacted  by  the  authority  aforesaid, 

ing  been     That  when  and  so  often  as  any  ship  or  vessel,  having  been 

more  twelve  or  more  calendar  mouths  in  sea  pay,  shall  be  or  ar- 

pay  *siLi\?   ^^^®  »^.any  port  of  Great  Britain  where  any  commissioner  of 

arrive        the  navy  shall  be  or  reside,  and  money  shall  have  been  issued 

coiniuis-      for  payment  of  the  wages  due  upon  the  books  of  such  ship  or 

Uie°navy     Y^ssel,  Sufficient  time  shall  be  allowed  for  sending  to  the  na- 

resides,       yy  office,  preparing,  and  examining  the  books  of  the  said' 

•hall  be  is-  ship  or  vessel ;  and  the  wages  due  to  the  officers  or  seamen, 

sued  for  -    •        j     ip  i*  •  •  ^        t. 

paying       non-commissioned  officers  of  marines,  or  marine,  of  or  be- 

irTes  for    ^^"S'"S  *^  ^"^^  ®^P  ^^  vessel,  for  the  time  during  which  the 
the  time     gaid  books  shall  have  been  examining  and  preparing  (which 
are  pre-,     shall  be  done  without  delay)  shall  be  reserved  and  kept  iu 
6haU  be  re-  ^^rear,  over  and  above  the  six  months  ordered  to  be  left  un- 
'^'^^^l       P*^'^  ^J  ®"  *^*  made  in  the  thirty-first  year  of  the  reign  of 
six  months  his  late  Majesty  King  George  the  Second,  intituled,  An  Act 
nnpaid       fi^  ^''^  encouragement  of  seamen  employed  in  the  roj/al  naxj/^ 
to  MGe     ^^^f^^  eitablishing  a  regular  method  for  the  punciualy  frc^ 
t^  c,  10.      quentj  and  certain  payment  of  Uicir  znages;  and  for  enabling 
them  fiiore  easily  and  readily  to  remit  the  same  for  the  support 
of  their  wives  and  families,  and  for  preventing  frauds  and 
abuses  attending  ^uch  payments,  any  thing  therein  contained 
to  the  contrary  notwithstanding. 
No  letter        VI.  And  be  it  further  enacted  by  the  authority  aforesaid^ 

ofattornrv  •     o         i 

to  be  pass- That,  from  and  after  the  said  first  day  of  August  on^  thou« 
hispector,  ^^^^  seven  hundred  and  ninety-two,  no  letter  of  attorney 
iifiui  a  cer-  granted  by  any  petty  officer,  seaman,  non-commissioned  of- 
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Hcer  of  marines,  or  marine,  sball  be  pa^^,  stamped/  and^  tificate  \% 
allowed  of  by  the  inspector  of  seamen^s  wills  and  powers  of  fnihe  fot 
attorney,  until  a  certificate  is  produced  to  him  from  tlie  <iap-  ^^^f^t 
tftiii  or  captains,  or  commanding^  officer  or  cbrnmanding^  of- 
fleers  of  itie  ship  or  ships,  vessel  or  vessels,  to  which  the 
iprantor  of  such  letter  of  attorney  ait  the  time  belonged,  and' 
fi>r  which  the  wages,  pay,  or  allowances  t6  be  received  by 
sriich  letter  of  attorney  became  due,  aind  which  shall  b^  in  die 
manner  and  ibnh  following,  or  to  the  like  eflfect : 

No. 

THESE  are  to  certify ^  Thdi  A.  B.  has  served  as  Pormj 
on  board  of  his  Majesty*  s  ship 
under  my  commani^  from  the  totht 

dated  the    .  of 

A.'R.is  feet '  inches  high^  is 

of  a  complexion^  and  aged  years. 

unless  such  power  6f  attorney  shall  have  beeii  made  on  board  unless  ex£ 
tbe'ship  or  vessel  for  which  he  claimed  payment  for  his  ser-  board 
▼ices  as  aforesaid,  and  is  executed  in  the  manner  or  form  di*  torecUeS 
rected  by  the  before-mentioned  act  of  the  twenty-sixth  year  act,  or  rea- 
of  the  reign  of  his  present  Majesty,  or  unless  reasonable  cause  be 
cause  shall  be  shewn  to  and  allowed  by  such  inspector  of  ^i«^s]g^ 
seamen's  wills  and  powers  of  attorney,  or  person  authorised  therewiUi.' 
|o  act  for  him,  for  dispensing  with  all  or  any  of  such  certifi-^ 
cate  or  certificates. 

VII.  Provided  also,  and  be  it  further  enacted  by  Che  au-  An  ordei'' 
thority  aforesaid.  That  when  any  sum,  not  exceedihg  the  som  not 
sum  of  seven  poun4s,  shall  be  due  and  payable,  by  the  rules  ^.^^yj^ 
of  tite  navy,  to  any  petty  officer  or  seaman,  non^commission-  P^^^  ^^^ 
ed  officer  of  marines,  or  marine,  in  respect  of  his  services  in  surer  of 
ffae  navy^  it  shall  and  may  be  lawful  for  such  petty  officei^  or  be^^jt^- 
seaman^  non«commi8sioned  ofi^icer  of  marines,  or  marine,  to  f'*  ^'  ^ 

'        .  .  '  '        herein 

fi^ive  an  order  in  writing  font  the  payment  of  the  same,  upon  meatHmed 
the  ti^surelr  of  the  navy,  which  order  shall  be  revocable  asT 
in-fhe  casib  of  powers  of  attoi>ney,  and  shall'  be  payable  to  the 
p^t§ofl  fh'tftidh  ordefr  natfaed,  or  to  his  order ;  and  the  saime 
shall  be  attested  by  the  captain  or  commander,  or  any  < 
voi#«  ii#  P 
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of  the  signing  oAcerB,  or  a  lieutenant  of  tbe  ship,  on  board  of 
which  such  aervicee  were  perfiinned,  accompanied  with  a 
certificate  firom  one  of  the  signing  officers  or  lieutenants  of 
such  ship,  certifying  the  particuLurs  of  the  services  of  the 
drawer  of  such  order^  and  the  said  order  and  certificate  shall 
be  laid  before  the  said  inspector,  who  diall  examine  the  same, 
and  if  he  sees  no  cause  to  suspect  the  truth  and  authenticity 
thereof^  he  shall  stamp  and  pass  the  same  for  payment;  but 
if  he  shall  see  good  cause  to  suspect  the  truth  and  authenti* 
city  of  such  order,  he  shall  report  the  same  to  the  treasurer<| 
or  to  the  paymaster  of  the  navy,  and  shall  enter  his  caveat 
against  the  same,  which  shall  prevent  any  money  firom  being 
had  and  received  thereon,  until  the  same  shall  be  authentic 
cated  to  the  satisfiiction  of  the  said  treasurer  or  paymaster. 

YIII.  And  for  the  better  explaining  and  distinguishing 
those  officers  in  his  Mqjesty^s  sendee  who  are  herein  described^ 
and  in  former  acts  have  been  described^  inferior  or  petty  offi^ 
cersy  and  non-commissioned  officers  of  marines^  and  likewise 
for  the  better  explaining  and  distinguishing  of  that  part  of  the  ^ 
complement  on  board  his  Mqjestj/*s  ships  who  are  herein  de^ . 
scribedy  and  in  former  acts  have  been  described^  to  be  seamest 
Wlio  are  to  ^'^^  nuirines^  be  it  enacted  by  the  authority  aforesaid,  Thkt 
be  deemed  all  and  every  part  of  the  said  complement  of  such  ship  and 
cen,  &c.*    diips  shall  be,  and  are  hereby  declared  to  be,  petty  or  infe- 
J^^^^^f  rior  officers,  seamen,  non-commissioned  officers  of  marines^ 
tills  and      or  marine,  excepting  such  as  are  rated  upon  the  hooks  of 
acta.  such  ships,  admirals  or  flag  officers,  and  their  secretaries,  . 

c^tains,  and  lieutenants,  masters,  second  masters,  and  pi* 
lots,  physicians,  surgeons,  chaplains,  boatswains,  gunners,  - 
carpenters,  and  pursers,  captains  of  marines,  captain  lieu-  . 
tenants  of  marines,  lieutenants,  and  quarter  masters  of  ma* 
rines. 
Months  to       IX.  And  be  it  further  enacted  by  the  authority  aforesaid, 
bned  by      That  all  months  mentioned  in  this  and  preceding  acts  of  par* 
dlr,^oept  liamrat,  relating  to  the  navy,  shall  be  counted  and  reckoned 
pa^on^  calendar  months,  excepting  only  in  the  computation  of  pay, 
psy?  ^c.     wages,  and  other  allowances,  which  shall  be  computed  and 
cast  by  reckoning  twenty-eig^t  days  to  the  month,  according 
to  the  usual  practice  of  the  navy. 
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X.  Andj  fiit  the  purpose  of  more  effectually  preventing 
Jlrauds  and  forgeries  in  the  execution  and  attesting  of  letters  of 

attomet/f  ttills,  orders^  or  certificatesymade  by  or  in  favour  of 
petty  officers^  seamen^  non-commissioned  officers  of  marines,  or 
fnarine^he  it  enacted  by  the  authority  aforesaid,  That  every  Liente> 
lieutenant  on  board  any  of  hia  Majesty's  ships  shall,  upon  a  J^n^'^^ip 
page  of  every  muster  book  of  such  ship,  sign  his  name,  for  names  in 
the  purpose,  and  for  the  purpose  only,  that  the  insi)ector  of  book  for 
seamen's  wills,  or  such  persons  as  shall  be  deputed  by  him,  posJ*of  be- 
may  have  the  opportunity  of  comparing  the  same  with  the  '**» ^a^'a. 
name  of  any  such  lieutenant,  attesting  the  will,  letter  of  at-  the  attcsta- 
tomey,  certificate,  or  order,  executed  by  or  in  fevour  of  any  wu^  &<., 
petty  officer,  seaman,  non-commissioned  ofiicer  of  marines, 
or  marine. 

XI.  And  be  it  enacted  by  the  authority  aforesaid.  That  Captains 
all  captains  and  commanders  of  ships  shall,  upon  their  ten  to  spe^ 
monthly  muster  books  or  returns,  specify  which  of  the  men  ^J-  tl,]^^en 
mentioned  in  the  said  returns  have  granted  or  issued  any  iiavegrant^ 

_   ®  '       ,  "^  ed  wUU  in 

or  testament  during  that  month  or  space  of  time  from  the  month. 


the  preceding  returns,  by  inserting  the  date  thereof  opposite 
to  the  party's  name. 

XII.  And  be  it  further  enacted.  That  when  and  so  often  Captains 
as  any  captain  or  commander  of  any  ship  or  vessel  shall  sail  fromfo- 
firom  any  foreign  station  at  a  time  when  no  opportunity  shall  [f^f^^^^ 
offer  of  transmitting  to  the  navy  board  the  muster  books,  no  oppor- 

-  1  1  ^.         *^       «  •  ■  /•         i«  1.  1  tunity  of 

tickets  and  lists,  by  this  or  other  acts  of  parliament  directed  transmit. 
to  be  made  out  and  transmitted,  then  and  in  every  such  ^f  ^^ 
case  such  captain  or  commander  shall  leave  such  muster  f^^^s,  to 

.  ,  •  •  leave  them 

books,  tickets,  and  lists  with  the  naval  officer,  if  any  such  with  tiie 
officer  shall  be  and  reside  at'  such  place,  or  if  there  shall  be  cer,  &c. 
jio  naval  officer  at  such  place,  then  and  in  that  case  with 
pome  respectable  merchant,  or  other  person,  with  proper  di- 
rections to  forward  the  same  to  .the  principal  officers  and  ' 
commissioners  of  his  Majesty's  navy,  by  the  first  safe  oppor- 
tunity thereafter. 

XIII.  And  be  it  further  enacted  by  the  authority  afore-  Captain^ 
ssBodj  That  if  any  captain  or  commander  shall  be  in  anyways  moved  % 
removed  from  any  ship  or  vessdt  in  his  Majesty's  service,  he  ^^mpiete 
shall  deliver,  or  cause  to  be  delivered  over  to  his  successor,  master 
49u»  Monpleto  muter  book^  signed  by  himself  and  the  proper  their  tac- 

o2 
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cessors,  officers^  ixiad^  ttp,^<>  ^^  ^ine  of  such  removal,  and. for  which 
ffivere^  ^^.'^^  ^*^  receive  a  receipt  from  the  sai^^  successor ;  apd  the 
ceipts  for   principal  officers  and.  commiasioners  of  his  Majesty's  navvi 

the  saine^     *        .    *  .      ^  »      •  • 

\vithoat      are  hereby  strictly  dir^ted.and  required  aot  tograot  to  afiy 
generaf^    such  Captain  or  commander  the  general  certificate  to  entire 
certificate  ]^\j^  ^^  ^[^  wages,  or  p^y  for  such  ship  or  vessel,  unless  siich 
ed/&c.       receipt  shall.be  produced  to  them,  or  unless  thereto  required 
by  particular  order  from  the  lord  high  admiral  of  Great 
Britain,  or  from  the  commissioners  for  executing  tl^  ofliee 
of  Iqrd  high  admiral  of.  Great. Britain,  or  any  tlu*ee  or  more 
of  such  commissioners,  in  cases  of  necessitji  and  on  its  being, 
made  appear  to  their  satisfaction,  that  the  directions  herein- 
before given  in  this  behalf  have  been  complied  witl^  a; ^fiira^ 
the  nature  of  the  service  would  admit. 
Paribh  mi-      XIV.  Provided  always,  and  be  it  flirther  enacted  by  t|te 
deliver       authority  afpresaid.  That  it  shall  and  may  bp  lawfVA  fi>r  ^ 
tra^mit-    minister  of  any  parish  to  whom  the  inspector  of,  seamen's 
iD»  ^V^^  ^'^^  ^^^  transmit  his  check  of  any  letter  of  attorney,  or 
of  seamen's  will,  passed  and  allowed  by  him,  to  deliver  the  said  cliepk,to 
torneys,   '  the  attorney  or  executor  in  the  raid  letter  o{  attorofiy,  or 
^^*  will,  named  and  appointed,  any  thing  containfed  if  the  said/ 

act  passed  in  the  twentj-sixth  year  of  the  reign  of  his  pre- 
sent Majesty  to  the  contrary  thereof  in  anywise  notwitk* 
standing. 
Letters  of  XV.  And  be  it  further  ent^^t^d  by  the  authority  aforemd^ 
and  wills  That  all  letters  of  attorney,  and  wiUs,  mad0  prior,  tp.tbe  ficat 
mined^bv  ^^>  ^^  August  oi)e  thousand  seven  hwdred  fmd  eigh4yt«ix, 
theinspec-  by  petty  officers  and  seamen  beloifgiog  to.aqy.of  hia]VI»* 
shall  issue  jesty's  sbips^  or  by  the  ex^ciitore  or  admini^tratoisi  of  »ud^ 
incLe  of^  petty  officers  and  seamen,  and  every  letter  of  attorney,  and 
shau report  ^^^'  made  by  any  nan-commissioned  offjcor  of  marine  or 
to  the  trea-  marine,  or  by  the  executocs  or.  a'dministrators  .of  £i|ch  noa- 
the  navy^  commissioned  offkcers  of  marines,  or  marine,  prior  to  the  said 
^^*  first  dajf  of  August  one  thousand  seven  hiindi^d  aq^d  ninety «> 

two,  for  the  purpose  of  receiving  money  of  any  kind  in  res* 
pect  of  his  Services  in  the  navy,  shall  be  iqsp^cted  and  exa- 
mined by  .the  insypector  of  seamen^  wiUs^  for.  the  purpose  of 
preventing  frauds,  forgeries,  or  impositionaof  aiijllu^dtl^Fe^ 
in;  and  if  such  inq^tor  shall  see  np  caii9<^-tQ  suspect  the 
autheuticity  of  the  same;  he  shs^l  afficx  the,  stamp  of  his  office. 
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and  iBsue  checks  for  the  same;  but  if  he  shall  see  good  cause 
to  suspect  the  truth  and  authenticity  of  such  letter  of  attor- 
-iiey,  or  will,  he  shall  report  the  same  to  the  treasurer  or  to 
tiie  ^ajrroaster  of  the  navy,  and  shall  enter  his  caveat  against 
such  letter  of  attorney,  or  will,  which  shall  prevent  any  mo- 
ney  from  being  had  and  received  thereon,  until  the  same 
shall  be  authenticated  to  the  satt^ction  of  the  said  treasurer 
or  paymaster. 

XVI.  And  be  it  enacted  by  the  authority  aforesaid.  That  ^*««  of 

.  V  (/  persons  dy- 

lirliere  aby  petty  officer  or  seaman,  non-commissioned  oflPicer  Ing  intes- 
le^iteriiies,  ^  marine,  bi^longinl^,  or  who  Aall  have  belonged  ^Voniy 
to  ant  of  h6  Maiesty's  ships,  has  died  or  hereafter  shall  die  n^o?  >^<i« 
intestate,  l^avinjg;  ahy  wages,  pay,  prize  money,  oir  allow-  tion,  ob- 
ances  of  money  of  any  kind  due  to  him,  in  respect  of  services  the  manner 
in  his  Majesty's  navy,  the  same  shall  not  be  paid,  from  and  ^ent^ncd 
after  the  said  first  day  of  August  one  thousand  seven  hun- 
dred and  ninety-two,  unto  any  representative  olT  such  intes- 
tate, but  upon  letters  of  administratioti,  to  be  obtained  in 'the 
foUoWinj^  manner ;  viz.  The  person  claiming  such  adminis- 
tration shall  send  or  g^ve  in  a  note  or  letter  to  the  inspector 
of  seUmfen^s  wills,  stating  the  name  of  the  deceased,  the  n&ine 
ei  thfe  shit)  of  sidles  to  Which  he  belonged^  and  th^t  hfe  has 
heard  or  been  informed  of  his  death,  and  requesting  the  in- 
spectdf  to  give  such  directions  as  may  enable  him  to  procure 
letters  o^ administration  to  the  deceased,  or  to  the  like  effect, 
u^n  receipt  whereof  the  inspector  of  seamen's  wills  shall 
deliver  or  send  to  the  person  claiming  such  administra- 
tion, a  paper  in  the  words  and  form  foUowing,  or  to  the 
like  effect : 
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Form  of  pa-  S/U, 

,perto  be 
%livere<I  LIST. 

4r*JnJ";n    I'l^^'^^Jt^'^'  HAVING  obtained infbrma^ 

■pector,  to  2d Child.  "^ 

representa-  Sd Father.  Uofl.    That  A.  B.   hom    oboui    the 

tivcsof  4th Mother.  ' 

persons  5th Brother  or  Sbtcr.  year  17  at 

dyinirin-  6th Grand-father,  or  j    ,    i        •         a       r-       «^  •    ^   » 

t^^J^g.  Grand-mother.      and  belonging  to   hts    Mcffestys 

'  7th  ■     Uncle,  Aunt ;  Ne-       ,  . 

phew,  or  Niece,      sntp 

o/*  17  without  leaving  any  will^  to  the  best 

of  my  knowledge  and  belief;  I  now  apply  for  a  certificate  to 
enable  me  to  obtain  letters  of  administration  to  his  effects^ 

being  hU  and  Jom  of hu5  nearest  of 

kin^  no  one,  to  the  best  of  my  knowledge  and  belief  of  a  nearer 
degree  being  living,  at  the  time  of  the  death  of  the  said  de* 

ceased,  who  died  a  Jo^dow'er^ 
My  place  of  abode  is 

CD. 

WE  hereby  certifi/,   That  we  personally  know  the  above 

subscribing  C.  D.  and  believe  wh(U  \^\  has  stated  to  be 

rue. 

£•  h  • 
G.  H. 
Both  inhabitants  of  the  parish  of  ^  in 

the  county  of 

No. 

WE  hereby  certify,  That  the  above  E.  F.  G.  H.  are  known 
.    to  us,  are  house-keepers,  and  persons  of  good  repute* 

Witness  our  hands j 

Dated  at  n         I.  K.  Minister, 

this  day  >        L.  M.  c  Churchwardens 

of  3         N.O.^     or  Elders. 

N.  B.  If  the  person  applying,  is  the  widow  of  the  partj 
deceased,  she  must  forward,  herewith,  an  extract  from  th« 
parish  r^ister^  or  some  .other  authentic  proof  of  her  mar- 
riage. 
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If  the  deceased  died  after  he  had  left  the  naval  service,  an 
extract  from  the  parish  register,  of  his  burial,  or  some  other 
authentic  proof  of 'his  death,  must  likewise  be  sent  to  this 
office. 

If  the  person  applying,  knows  any  proctor  in  Doctors 
C!ommons,  |  ^^^^  |  is  desired  to  mention  his  name,  that  h» 
may  be  employed  in  obtaining  the  letters  of  administration. 

This  application,  when  filled  up  and  attested,  is  to  be  sent 
tiy  the  general  post,  under  cover,  directed  to  the  treasurer, 
VT  to  the  paymaster  of  his  Majesty's  navy,  London. 


And  upon  the  receipt  of  the  said  paper,  the  person  claim-  JJ^H*^!*^"** 
ing  such  administration,  shall  fill  up,  or  cause  to  be  filled  up,  and  certi- 
the  several  blanks  in  the  first  part  of  the  said  paper,  accord-  ^f  ^^j^  ^ 
ing  as  the  truth  may  be,  and  ^hall  duly  subscribe  the  same;  '^5^^^* 
and  two  inhabitants  of  the  parish  within  which  the  person  he  shall 
claiming  such  administration  shall  reside,  shall  sign  the  first  a  certifi- 
certificate  on  the  said  paper,  having  previously  filled  up  the  f^^o^d^^ 
blanks  therein,  agreeably  to  the  truth ;  after  which,  the  mi-  ^o™^ 
nister  and  two  churchwardens,  if  in  England,  and  two  elders^ 
if  in  Scotland,  shall  sign  the  second  certificate,  upon  the 
aforesaid  paper,  the  blanks  therein  being  first  filled  up  agree- 
ably to  the  truth ;  and  the  said  paper  being  in  all  things 
completed,  accordmg  to  .the  directions  thereon,  and  hereby 
given,  the  same  shall  be  returned,  addressed  to  the  treasurer, 
or  to  the  paymaster  of  his  Majesty's  navy,  London,  who^ 
upon  receiving  the  same,  shall  direct  the  inspector  of  sea- 
men's wills,  to  examine  the  same,  and  make  such  enquiry  re- 
lative thereto,  as  may  appear  to  him  necessary  on  that  behalf, 
and  being  satisfied,  he  shall  forthwith  make  out  a  certificata 
in  the  following  form,  or  to  the  like  effect : 


j^  3^  Geo.  3.  e.  3*,  IJ^. 

Act  of  Parliamenti  32  Cfeorge  J  J  J,  ch.  ^, 
No. 

CERTIFICATE  to  obtain  LETTERS  of 
ADMINISTRATION. 

4 

^^i^^^.        HAVING  duly  examined w  applkaiiony  made  to  this 
office^  by  C.  D.  of  and 

county  oj  stating  that 

{  ofhe  !  «  <*«  {  •"  .V  Ae"*?  ««'  ,"/  *«'«  »/  A.  B.   Originaay 

of  -"rftoea  j:SS:i 

belonging  to  his  Majesty s  ship 

4tml  vpho  died  intestate^  a  't^^^l^'Jl  upon  the 

day  of  and  without  leaving  at^ 

one  of  a  superior  degree  of  kindfed  to  him  y  and  it  appearing 
that  no  will  of  the  deceased  has  been  lodged  in  this  office^  I 
therefore  grant  this  abstract  of  said  application^  and  certify^ 
that  I  believe  what  is  therein  statedj  to  be  true^  and  also  that 
the  said  C.  P.  may  obtain  letters  of  administration  to  th^  ef 
feds  of  the  said  deceasedy  which  appear  not  to  exceed  the  sum 

of  pounds;  provided  always  that  \  l^^l 

is  otherwise  entitled  thereto  by  law. 

L  P.  Inspector. 

To 

Proctor  in  Doctors^  Commons. 

J    .  ■  •       •  t 

N.  B.  The  previous  commission  or  requisition  is  to  be  ad- 
dressed  agreeably  to  the  superscription  of  the  within  cover^ 
in  which  the  same  is  to  be  enclosed,  and  forwarded  by  the 
pi^tor ;  and  when  the  commission  or  requisition  shall  be 
returned  to  this  office,  it  will  be  forwarded  to  him,  and  be 
is  then  to  sue  out  letters  of  administration,  and  send  them  to 
the  inspector,  with  his  charge  noted  thereon. 

Ceitifieatt       And  after  filling  up  the  blanks  therein,  as  the  case  may  be, 
tfreued  ta  shaljl  sign  and  address  the  sane  to  a  proctor,  or  proctors,  in 


••^/ 


Arp.^    Act  for  prepmfing  FrAud^  on  Seamen.  SOI 

jQjC^etQKs*  U^v^fPfWh  ^  W^  jiiiiipeator  of  sei^sien's  wiUa,  ^P^^^^*^^ 
«il|dl,  mt  .4^  .ij^iQ^  tipie,  iqdoap  afi4  swd  witfa  such  cartifi^^  ter  from 

pr  elders^  9B  the  case  may  be^  of  the  paririi  wUhin  which  the  f|^|^"^ 
person  applying  for  such  letters  pf  administration  then  re* 
sides ;  and  the  treasurer,  or  the  paymaster  of  his  Majesty's 
nayy,  or  the  said  inspector,  or  either  of  them,  shall  frank 
the  said  letter,  so  as  to  carry  the  same,  and  the  previous 
cpjoiipjssion,  QjT  renjuisitioq)  to  be  ipclosed  therein,  free  of  the 
(charg;^  for  postage,  and  which  letter  so  to  be  addressed  tQ 
the  m^ister,  and  to  the  churchwardeos,  or  elders,  as  the  case 
Way  be,  shall  be  in  the  words,  figures,  and  form  following, 
4>T  to  the  like  effect : 

No. 

Navy  Paj/'OfficCy  day  of 

HAVING  received  an  appUcaiion^  attested  by  you^  and  f^mof 
two  J^orlSS^""'*  \  Of  your  parishy  J^om  C.  D.  also  of  your  '^^'^'' 
parish^  stating  tliat  J^J\*^  ^  is  the  and 

L^':vS;ei  ^'  9f  l^n  of  A.  B,  late  a  J-^Sie''  \  belonging 

to  his  Majesty's  navy,  and  requesting  leave  to  administer  to 
his  effects  y 

/  am  directed  by  act  of  parliament^  of  the  thirty-second  of 
Qeorge  the  third^  ch.  34.  to  forward  you    the   enclosed 

J  commission  or  >    v«      .r  ^  .        c  him  )  * 

I  requisition,  $  fi^  the  purpose  of  swearing  Jorheri  accord^ 
ingly:  provided^  to  the  best  of  your  knowledge  and  belief 
\q^U  lonsmrs  the  description  contained  in  tk^  same. 

J  amy  Rev.  SIR^ 

Your  most  obedient  Servant^ 

I.  P.  Inspector. 

p.  8.  When  the  5**'^,^So«''1  «  exeeutedyjfou  ^llpkw 
to  return  it^  addressed 

To  the  tr^asurery  ox 
To  thf  paymiuUr  tf  ^  Mtge^s  n^ 


-J 
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And  specify  and  describe  the  reeeher^general  of  ike  kmd4ax^ 
coUedor  of  the  custom$y  coUeetor  of  the  excise^  or  derk  of  the 
check  J  whose  abode  is  nearest  to  the  person  applying^  who  wilt 

he  directed  to  pay  \^^^\  the  wages  due  to  the  deceased.     , 

To  A-  B. 

Minister  of  the  parish  of 

N.  B.  If  the  application  above-mentioned,  was  not  attest- 
edby  yoU)  as  stated  therein,  be  pleased  to  return  the  enclosed 

^'"'SSSStion'''^  immediately,  that  means  may  be  taken  to  dis- 
cover the  imposition. 


Proctor,  And  the  inspector,  before  he  sends  such  certificate,  as  be- 
ing^ei^fi-  ^^  directed,  to  the  proctor,  in  Doctors*  Commons,  shall  fill 
fette^to  ^P  ^^  blanks  therein,  agreeably  to  the  circumstances  of  the 
•ne  ont  a  case ;  and  the  proctor  or  proctors  to  whom  such  certificate 
comniis-  shall  be  addressed  and  sent,  and  which  shall  likewise  enclose 
to^trmmft  ^^  letter  to  the  minister,  churchwardens,  or  elders,  as  afore- 
^^^^^^^  said,  shall,  immediately  upon  receipt  of  the  same,  sue  out 
letter,  to  the  previons  commission  or  requisition,  or  take  such  other 
ter*  proper  and  legal  steps,  as  may  be  necessary  tbwards  enabling 

the  person  so  applying  for  letters  of  administration,  to  thd 
deceased  intestate,  to  obtain  the  same,  and  shall  enclose  such 
previous  commission  or  requisition,  or  other  legal  and  neces- 
sary instrument,  with  instructions  for  executing  the  same^ 
in  the  letter  so  to  be  addressed  to  the  minister  and  church* 
wardens,  or  elders,  and  which  had  been  transmitted  to  him 
by  the  inspector  of  seamen^s  wills,  along  with  the  aforesaid 
certi&cate,  apd  shall  forward  such  letter  and  inclosure  as 
aforesaid,  by  the  general  post,  agreeably  to  the  address  put 
thereon  by  the  treasurer  of  the  navy,  the  paymaster  of  the 
navy,  or  the  inspector  of  seamen's  wills. 
Ministers,       XYII.  And  be  it  enacted,  by  the  authority  aforesaid.  That 
?ng  McT"   Ae  minister  and  churchwardens,  or  elders,  as  the  case  may 
T"^to      "^J  shall,  immediately  upon  the  receipt  of  such  letter  as 
procure      aforesaid,  with  the  previous  commission  or  requisition,  or 
tion^of^""   other  instruments  inclosed  therein,  take  such  steps  as  to  them 
2J[2j^^    may  seem  proper  or  necessary,  for  procuring  the  'execution 
them  to  the  ^f  gueh  previous  tominis^on  or  requisition,  or  other  instru- 

pay  office.  '^  , 
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ment  transmitted  by  the  proctor,. to  be  executed,  and  being 
80  executed,  he  or  they  shall  transmit  the  same  to  the  trea- 
surer,  or  to  the  paymaster  of  his  Majesty's  navy,  London ;  ^^j„^  ^^^  ^ 
and  if  the  person  applying  for  such  letters  of  administration  ^^^^^ 
shaU  be,  and  reside  at  a  distance  from  the  place  where  the  piaeef 

where 

wages,  prize-money,  or  other  allowances  ef  money  due  to  waives  art 
the  dec^ised,  are  payable,  he  or  they  shall  specify  and  de-  ^^^^j.^^ 
ficribe  the  receiver-general  of  the  land-tax,  collector  of  the  the  dcwp- 
customs,  collector  of  the  excise,  or  clerk  of  the  check,  who  er-ffeneral 
may  be  most  convenient,  or  nearest  to  such  person  applying  ^  %^ 
for  such  administration;  and  the  said  treasurer,  or  pay- 
master of  his  Majesty's  navy,  shall,  immediately  upon  the  JJ^e  mtt 
receipt  thereof,  send  the  said  previous  commission  or  requisi-  to  send  Uie 
lion,  or  other  legal  instrument,  executi^d'by  the  person  ap-  commis- 
plying  for  the  administration  as  aforesaid,  to  the  aforesaid  exMuted' 
proctor,  in  Doctors'  Commons,  who,  in  pursuance  thereof  ^  ^f^   . 
shall  forthwith  sue  out,  and  procure,  letters  of  administra-  order  that 
tion,  in  fkvour  of  the  person  so  applying  for  the  same,  in  admints- 
the  manner  and  form  above-mentioned,  to  the  estate  and  ef-  ^i^^^e  ob. 
focts  of  the  person  who  has  so  died  intestate,  as  aforesaid.      tained. 

XVIII.  And  be  it  enacted,  by  the  authority  aforesaid,  Execaton 
That  where  any  petty  officer,  seaman,  non-commissioned  of-  JJ^bJ^^f 
ficer  of  marines  or  marine,  belonging,  or  who  shaU  have  be-  wilii  in  the 
longed  to  any  of  his  Majesty's  ships,  has  died,  or  hereafter  herein  di* 
shall  die,  and  shall  have  left  a  will  or  testament,  appointing  '^^^* 
any  executor  or  executors  therein,  any  pay,  wages,  prize- 
money,  or  allowance  of  money,  which  may  have  been  due, 
or  owing  to  such  testator,  at  the  time  of  his  death,  shall  not 
be  paid  over  to,  or  recovered  by,  such  executor  or  executors, 
but  upon  probates  of  such  wills,   to  be  obtained   in  the 
following  manner;   (videlicet)  after  such  wills  shall  have 
been  transmitted,  inspected  and  lodged  in  the  office  of  the 
treasurer  of  th^  navy,  as  directed  by  the  afore-mentioned  act 
of  the  twenty-sixth  year  of  the  reign  of  his  present  Majesty, 
the  inspector  of  seamen's  wills,  and  powers  of  attorney,  shall 
issue,  or  cause  to  be  issued,  a  check,  in  lieu  thereof,  with  di- 
rectipns  to  return  the  same  upon  the  testator's  death,  and  to 
which  jcheck  there  shall  be  subjoined  a  blank  certificate,  to 
be  signed  by  two  reputable  housekeepers  of  the  parish, 
where  sach  executor  is  resident,  at  the  time  such  certificate 
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sliall  be  80  retiuiied  to  the  jMiy-ofiice  of  the  treasurer  of  the 
navy,  certifying  that  they  pinonally  hnofr  «iid  beliem  Oat 
ke  k  the  person  dBBcribed  m  ekeoolor  in  4fae  attid  theck ;  wad 
alao  another  blank  oeiiiioate,  to  be  rigmd  by  Ae  mlnisfer  ^f 
the  said  paridi,  and  two  of  the  ichnrahwaiikaDfl^  or  two  elders 
of  Urn  same,  as  the  case  mmj  be,  certifying,  that  siic^  two 
persons  who  certiied,  as  above-meottoned,  are  r^dMt 
withm  the  parish,  and  of  good  repute ;  ttd  sneh  ebeck  afed 
oertifioates  riwil  he  in  the  fom  and  words  IMlMri&g,  at  In 
tihslikoedfact: 

No.     .  CHECK. 

Form  of  IT  being  directed  ty  acts  of  parliament^  twenty -sixih' 

ctveo,  on     George  3.  chap.  63.  and  t/Urty'Second  George  S.  chap.  34. 

wiiu"»ttlie  ^^^'  ^^^^  granted  by  petty  officers  and  seamen^  non-com* 

l^vt  par    missioned  officers  of  marines^  and  marine^  belonging  to  his 

Majesty^ s  na:oy^  shall  be  lodged  in  this  office^  for  purposes 

therein  specified;  and  that  a  checTc  shall  be  issued  for  every 

such  willy  mentioning  the  particular  hefids  thereof  whichy  by 

virtue  of  the  said  act,  shall  stand  in  place  of  the  same; 

^this  is  therefore  issued  to  shew  receipt  at  this  office^ 
of  a  willy  dated  at  upon  the 

day  of  granted  by  A.  B. 

now  of  formerly  of  his  Majesty's  ship 

in  favour  of  C  D.  and  appointing  £.  F. 

execut\^J^.and  which  is  attested  fry  6.  H.  and  L  K.    The 

abcDe  E.  F.  upon  the  testator's  deaths  is  entitled^  upon  produce 
fion  of  this  cheeky  to  demand  of  this  office^  the  wagtSy  pay,  of 
my  other  allowances  due  to  the  dooe^ei;  and  that  the  abvoe* 
pwntioned  wiU  be  directed  and  sent  to  a  proctoTy  in  Doctor's 
iJommonSy  to  obtain  a  probate  thereefj  which  is  also  to  be 
Mgfid  iu  this  office. 

WE  hereby  certify^  That  wc  personally  kntn0  the  above  de^ 
^bed  E.  F.  tk€  present  holder  of  this  cheek;  and  that  he  is 
an  inhabHasst  of  tUs  parish, 

li.  M. 

K.O. 
BMh  mhabitanls  of  tite  parish  of 
hs^  county  of 
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WH  hereby  certify^   That  the  above  L.  M.  and  N.  O.  am 
known  to  us^  are  housekeepersy  and  persons  of  good  rqf^te. 

Witness  our  handsy 
At  X  P.  Q.  Mimston 

this  day  \  R.  S.  (  Churchwardens  1 

of  \  T.U.i     or  Elders.     > 

If  the  testator  dies  after  he  leav^^be  naval  service)  a«cer« 
tificato  of  Uts  burial)  or  Boaie  other  aiHheatic  proof  of  hie. 
death;  must  Jiikewise  bei  seat  to  this  offtceb 

If  the  execut\  J^lJiBTaws  any  praetor,  in  Doctor's  Com- 

^onS)  ^orriie^  ^  desired  to  mentloa  bis'  name,  that 'he  maj* 

be  employed  in  obtaining  the  probate. 

The  above  certificates  are  to  be  filled  up  upon  the  testa- 
tor's death),  and  the*  check  to  be  sratbythergeiteral  post,  un-*- 
der  covery  djvectedto  thb^treaaurer>  or  to.  the. paymaster  of 
his  Majesty's  navy,  London. 

And  the  said  check*  hvrin^  been^  wkhlthe  certificates,  duly  On  return 

filled  up)  retumed  to  the  treasurer  of  the  navy,  or  to  the  4^  to  th^ 

paymaster  of  the  navy,  in  the  event  of  the  testator's  death,  {?/ Uispec. 

and  the  said  original  ,wiU  having  been  passed  and  stamped  ^^  ^^  °^^ 

in  the.  manner  specified  and  directed  by  the  aforesaid  act,  due,  and 

passed  in  the  twenty-sixth  year  of  the  reign  of  his  present  the  win  to 

Majesty,  the  inspector  of  seamen's  wills,  or  the  persons  au-  ^J  wiOi  a 

thorised  to  act  for  him,  shall  note  thereon  the  amount  of  the  l^^^^J  ^^ 

*     the  follow* 

wages  due  to  the  said  deceased,  and  shall  forward  the  said  !■$  form. 
will  to  such  proctor,  or  proctors,  in  Doctor's  Commons,  as 
afi>resaid,  together  with  a  letter,  addressed  to  the  minister  and 
churchwardeasy  or  elders,  as  the  case  may  be,  of  the  parish 
within  wbicdi  the  said  executor  or  executors,  applying  for 
such  probate  of  wiU,  shall  then  reside ;  and  the  treasurer, 
or  the  paymaster  of  his  Majesty's  navy,  or  the  said  inspector, 
or  either  of  theai)  shall.  Jfrank  the  said  letter,  so  as  to  carry 
the  same,  and  the  previous  commission,  or  requisition,  to  be> 
inclosed.  th^reUi)>  free  of  charge  Sox,  .postage  f  and  which!  let-  > 
ter,  80ito.be  addressed  .to.. the  minister. and  (churchwardens, 
or  eld^r8,.as  the  caso m^j  be,,.s^aJU  .be  ia the  words^  figures,. 
&n4.forai  ifoUpwin^pr  to  tha  like^&ct  t 
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tiuftotter.       ^"^  VING  received  a  cheeky  formerly  issued  by  this  office^ 
to  which  there  are  certyicaies  annexed^  aiiested  by  you^  and  two 

your  parish f  is  the  person  described  in  the  said  cheeky  to  be  the 
^^^  \SlI  ^^  ^-B.  late  a  l^^\belonging  to  his  Ma- 

Jesty^s  navy,  and  requesting  that  a  probate  of  the  mU  of  the 
said  A.  B.  may  begranUd.  t 

1  am  directed  by  act  ofparUamenty  of  the  thirty  second 
of  George  the  thirds  chap.  84.    to  forward  you    the  en- 

**^'^*  J^^^oni  Mdcapy  of  the  mil,  for  the  purpose  of 
swearing  the  person  so  named  execut  \%^  accordingly » 

I  asn^  Rev.  SJRy 

Your  most  obedient  servant, 
^  I.  P.  Inspector. 

P.  S.  When  the  ^  r^SSSm  ^  ^  executed,  you  will  please 

to  return  it,  together  with  the  copy  of  the  will,  addressed 

To  the  treasurer,  or 
To  the  paymaster  of  his  Mqjesty^s  navy,  London, 

And  specif  and  describe  the  receiver^general  of  the  land-tax, 
collector  of  the  customs,  collector  of  the  excise,  or  clerk  of 

the  check,  whose  abode  is  nearest  to  the  execut  \^l  who  wUl 
be  directed  to  pay  ^  ^^  \  the  wages  due  to  the  deceased. 

To  A.  B. 

Minister  of  the  parish  of 

Proctor  on  j^^  the  Said  proctor  havinir  receiyed.the  said  wiU.  and  the 
tbe  will       said  letter,  so  written  by  the  lnspecto^,  shall  immediately  sue  . 
totaeMt'   out  the  preribus  commission,  or  requisition,  or  take  such 
a  prcTiout  other*  proper  and  legal  steps  as  may  be  necessary,  towards 
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enabling  the  said  executor,  or  executors,  so  applying  for  commia-^ 
probate  of  the  said  will,  to  obtain  the  same,  and  shall  enclose  to  transmit 
such  previous  commission,  or  requisition,  or  other  legal  and  ^i^h  the 
neoessaiy  instrument,  with  instructions  for  executing  the  }^^^. 
tame,  as  also  a  copy  of  the  said  will,  in  the  letter  so  to  be  ad-  ter. 
dreased  to  the  minister,  churchwardens,  or  elders^  and  shall 
forward  such  letter  and  enclosures  as  aforesaid,  by  the  gene- 
ijil  post,  agreeably  to  the  address  pat  thereon  by  the  trea- 
surer of  the  navy,  by  the  paymaster  of  the  navy,  or  by  the 
inspector  of  seamen's  wills. 

XIX.  And  be  it  enacted,  by  tiie  authority  aforesaid.  That  ^^^ 
the  miaister,  and  the  churchwardens,  or  elders,  as  the  case  ing  inch 
■ay  be,  shall,  immediately  upon  the  receipt  of  such  letter,  gions,  to 
as  aforesaid,  with  the  previous  commission,  or  requisition,  or  f^^*^. 
other  instruments,  enclosed  therein,  take  such  steps  as  to  ^"^^ 
them  may  seem  proper  or  necessary  for  procuring  the  exe-  transmit 
cution  of  such  previous  commission,  or  requisition,  or  other  pj^office* 
instrument,  directed  by  the  proctor  to  be  executed,  and  the 

same  being  so  executed,  he  or  they  shall  transmit  the  same  . 
to  the  treasurer,  or  to  the  paymaster  of  his  Majesty's  navy,  person* 
Lfondcm;  and  if  the  person  applying  for  such  probate  of  will,  'J^^^*^* 
shall  be,  and  reside  at  a  distance  from,  the  place  where  the  from  place* 
wages,  prize-money,  or  other  allowances  of  money,  due  to  wages  are 
the  deceased,  are  payable,  he,  or  they,  shaU  specify  and  de-  ^^^^ 
scribe  the  receiver-general  of  the  land-tax,  collector  of  the  ^^  nearest 

,  receiver- 

customs,  coUector  of  the  excise,  ,or  clerk  of  the  check,  who  generator 

may  be,  most  convenient,  or  nearest  to  the  person  applying  taz-^d 
for  such  probate ;  and  the  said  treasurer,  or  paymaster  of  his  ^/!^"^1' 
Majesty's  navy,  shall  immediately,  upon  receipt  thereof,  send  to  send  the 
the  said  previous  commission,  or  requisition,  or  other  legal  com^s^ 
instruments,  executed  by  the  person  applying  for  the  pro-  ^l^liuted*" 
bate,  as  aforesaid,  to  the  aforesaid  proctor  in  Doctors'  Com-  totheproc- 
mons,  who  in  pursuance  thereof  shall  forthwith  sue  out  and  uin  pro- 
procure  such  probate.  ^^*' 

XX.  And  be  it  enacted,  by  the  authority  aforesaid,  That  Creditor 
when  any  person  or  persons,  alleging  him,  her,  or  themselves  aSSiniliter- 
to  be  creditor  or  creditors  of  any  petty  officer,  seaman,  non-  ^nstopet^ 
commissioned  officer  of  marines,  or  jmarine,  dying  intestate,  seamen 
or  leaving  a  will,  of  which  the  executor  or  executors  shall  f|,piy  JJ' 
renounce  the  execution,  or  shall  refuse  to  act  thereupon^  ^^  ^''^* 

■tea's  wiJls 
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ud  state     shall;  in  that  cBsLmcter  be  dediroud  of  procuririff  l^ers  olF 

the  amoant      ,    .   .  ,  •  -*      , 

ofhisde-     administration,  or'  lettiefrs  of  adininistnttioii,  With  wiHail^ 
mand,  &c.  ^exed,  in  ordef  tb  retteiVe  any  Wafees,  pay*,  pHsS^-nibney,  or 
othfer  allowaneeef  of  moiley,  of  any  kind,  dtife  to*  siidi  petfjf 
officers  pi'  seitifieii,  non-commissioned  officers  of  marihes  olf 
marine,  in  respedt*  of  seiVibes  in  his  Majesty's-  navy,  the 
satne  shall  not  be  paid^uhto  any  su^  creditor  or  creditors  as 
atbretoid^  btit^upOn  lett^s  of  administration,  or  letters  of 
admitiisttation,  \fith  Will  annexed,  to  be  obtained  in  the  fol« 
lowing  manner ;  \ videlicet)  such  ■  creditor  or  creditors  shall 
apply  by  letter,  or  ncft^,  to  the  inspector  of  seamen^s  wills, 
stMiDg  the  natiire  and  amount  of  his  demand ;  and  if  thc^ 
person,  upon  whose  accounft  the  wages,  pay,  prize-money,  or 
other  allowances  are  due,  shall  have  died  after  he  left  the 
naval  'service,  such  creditor  shall  also  exhibit  a  satislkctory 
piroof  of  such  death ;  and  if  he  faioWs  any  proctor  in  Doc- 
tors* Commons,  whom  he  may  wish  to  employ,  he  shcdl  men- 
tion  his  name  to  the  saM  inspector,  who  shall  further  reqtifre 
a  certificate,  signed  by  two  reputable  housekeepers  of  the 
parish,  where  such  creditor  is  resident,  certifying,  that  they 
personally  know  him,  and  believe  that  he  is  the  person  whom 
be  describes  himSBelf  to  be,  and  also  another  certificate  from 
the  minister  of  this  said' parish,  and  two^  of  the  churchwar- 
dens, or  two  of  the  elderd  of  the  ^ame,  as  the  case  may.be, 
certifying  that  such  two  persons  who  signed  and  certified,  as 
above-mentioned,  are  rerid^nt  within  the  parish,  and  of  good 
Inspector    repute ;  and  upon  receiving  such  certificates,  together  with 
adcouot,     A  stated  account,  in  writing,  of  such  creditor's  demand,  be 
ouf  a"ceS-  ^^^^  ^P*  ^^  name  to  such  account^  exhibited  by  such  cre- 
ficate  of     ditor,  and  shall  also  put  a  stamp  thereoti,  in  tokeh  of  his  ap- 
mand,  and  probation  thereof;  and  every  such  acc6dnt,'and  the  voucher^ 
toTpIw-^  exhibited  by  such  creditor,  shall  be  k^pt  by  the  said'inspec- 
tor,  with  a  ^qj.  ^  vouchers  of  the  accounts  of  the  treasurer  of  the  nans 

letter  m  ,  ,  "^ 

the  follow-  and  such  inspector  shall  immediately  make,  or  cause  to  be 
iof  form,  made  out,  a  certificate,  stating  the  nature  and  amount  of 
such  creditor's  demand  upon  the  estate  of  such  petty  officer, 
seaman,  non-commissioned'officer  of  marines,  or' marine,  as 
aforesaid,' deceased,  and  shaH  sign  and  stamp,  and  forward*^ 
the  same  to  the  proctor,  or  jpfocttfrs,'  inDdcfors*  Commoils^ 
as  shall  have  been  namedl^y  such  creditor,  and  he  shaH  also  ^ 
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•encloge^  and  send  therewith  a  letter,  addressed  to  the  minis- 
ter and  churchwardens,  or  elders,  as  the  case  may  be,  of  the 
parish  within  which  the  person  applying  as  creditor,  for  such 
letters  of  administration  then  resides,  and  the  treasurer,  or 
paymaster  of  his  Majesty^'s  navy,  or  the  said  inspector,  or 
either  of  them,  shall  frank  the  said  letter  so  as  to  carry  the 
same,  and  the  previous  commission,  or  requisition,  or  other 
necessary  instruments  to  be  inclosed  therein,  free  *of  the 
charge  for  postage,  and  which  letter  so  to  be  addressed  to 
the  minister,  and  to  the  churchwardens,  or  elders,  as  the  case 
may  be,  shall  be  in  the  following  words,  figures,  and  form, 
or  to  the  like  effect : 

No. 

Navy  Paj/'officfj  181 

JRev*  SIJRy 

HAVING  received  certificates^  attested  by  you^  Fonii«f 

^^j  J—     S  churchwardens  >     ^  •  t     ^       t^   r\     m^a^       letter* 

ana  two  J        ^^^^^        J  of  your  pansh^  fiom  C.  D.  staHng 

that  he  is  resident  therein^  and  desiring  to  administer  to  the  e^ 
fects  of  A.  B.  late  of  his  M(^sty*s  naoy^  as  his  creditor: 

I  am  directed  by  act  of  parliament  of  the  thirty^second 
of  George  the  third,  ch.  34.  to  forward  you  the  enclosed 

^T^^\Xo^  5  /^  ^*^  purpose  if  swearing  Mm  accordingly^ 

I  amy  Rev.  SIRy 

Your  most  obedient  servant^ 

I.  P.  Inspector. 

P.  S.  When  the  ^^^UliTtlolI  i  «  executed^  you  wiU  please 

to  return  itj  addressed 

To  the  treasurer^  or 

To  the  paymaster  of  his  Majesty^ s  navy^  London^ 

And  specify  and  describe  the  receiver-general  of  the  land4aXj 
collector  of  the  customs^  collector  of  the  excise^  or  clerk  of  the 
cheeky  whose  abode  is  nearest  to  the  above  creditor y  who  mil  be 
directed  to  pay  thai  part  of  the  wages  due  to  the  deceased^ 

which  Y^\  appears  by  lam  enHtkd  to  receive. 

To  A.  B. 

JMiniiter  of  the  parish  of 
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Proctor  to  And  theproetor,  or  proctors,  to  whom  the  aforesaid  certi& 
necessary    cate  shall  be  addressed  and  sent,  and  which  shall  likewise 
abie^he^"'  enclose  the  letter  to  the  minister,  churchwardens,  or  elders, 
creditor  to  as  aforesaid,  shall  immediately,  upon  receipt  of  the  same, 
ters  of  ad-   sue  out  the  previous  commission,  or  requisition,  or  take  such 
i?on"&c"    other  proper  and  legal  steps  as  may  be  necessary,  towards 
enabling  the  person  so  applying  as  creditor^  for  letters  of  ad- 
ministration to  such  deceased,  to  obtain  the  same,  and  shall 
.  enclose  such  previous  commission,  or  requisition,  or  other 
legal  and  necessary  instruments,  with  instructions  for  exe- 
cuting the  same,  together  with  a  copy  of  the  will,  in  eases  of 
administration  with  the  will  annexed,  in  the  letter  so  to  be 
addressed  to  the  minister,  churchwardens,  or  elders,  and 
sliall  forward  such  letter  and  inclosures  as  aforesaid,  by  the 
general  post,  agreeably  to  the  address  put  thereon,  by  the 
treasurer  of  the  navy,  paymaster  of  the  navy,  or  the  inspec- 
tor of  seamen^s  wills,  and  if  it  shall  be  necessary  to  cite  the 
next  of  kin,  notice  of  such  citation  shall  be  previously  given 
to  the  said  inspector,  who  shall  point  out  one  or  more  public 
papers,  in  which  such  citation  shall  be  inserted. 
MiDiflters        XXI.  And  be  it  further  enacted,  by  the  authority  afore- 
cburch-      ^^^y  That  the  minister  and  churchwardens,  or  elders,  as  the 
ward«i«  to  ^jase  may  be,  shall,  immediately  upon  the  receipt  of  such  let- 
steps  ne-     ter,  as  aforesaid,  with  the  previous  commission,  or  requisi- 
t-xmiting  "^  tion,  or  other  instruments  inclosed  therein,  take  such  steps 
mentii  as    ^  *^  them  may  seem  proper  or  necessary,  for  procuring  the 
directed      execution  of  such  previous  commission,  or  requisition,  or 
proctor,      other  instrument,  directed  by  the  proctor  to  be  executed, 
tnmsmit      ^"^^  being  SO  executed,  he  or  they  shall  transmit  the  same  to 
tiiem  to      the  treasurer,  or  to  the  paymaster  of  his  Majesty's  navy, 
rer  of  the    Liondon  ;  and  if  the  person  applying  for  such  administra- 
^'    ^'    tion,  shall  be,  and  reside  at  a  distance  from,  the  place  where 
the  wages,  prize-money,  or  other  allowances  of  money,  due 
to  the  deceased,  are  payable,  he  or  they  shall  specify  and  de- 
scribe the  receiver-general  of  the  land-tax,  collector  of  the 
customs,  collector  of  the  excise,  or  clerk  of  the  check,  who 
]|iay  be  most  convenient,  or  nearest  to  such  person,  claiming 
Treasurer   such  administration ;  and  the  said  treasurer,  or  paymaster 
such  in-      of  l^is  Majesty's  navy,   shall,  immediatdy  upon    receipt 
•trumcnto    thereof,  send  the  said  previous  commission,  or  requisition, 
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or  bther  l^gal  IriRtruments,  executed  by  the  pertoh  applying  totheprac- 
tar  the  administration  as  aforesaid,  to  the  aforesaid  proctor,  letters  of 
or  proctors,  in  Doctors*  Commons,  who,  in  pursuance  there-  *^^^ 
ol^  shall  forthwith  sue  out,  and  procure,  letters  of  adminis*  "fy  ^  ^^ 
tration,  in  favour  of  the  person  so  applyin^^  as  creditor  for 
the  same,  in  the  form  and  manner  abote-mentibned,  to  the 
estate  and  effects  of  the  person  Who  has  died  as  aforesaid,- 
but  which  letters  of  administration  may,  and  shkll,-  6nly  en- 
title such  administrator,  as  creditor^  to  reteite  stlch  part  of 
the  estate  of  such  petty  oflScer,  seaman,  non-commissibned 
officer  of  marines,  or  marine,  as  shall  satisfy  the  amount  of 
the  claim  or  demand,  made  by  him  as  aforesaid,  together 
with  expences  incurred  in  establishing  his  right  as  aforesaid.  Balance, 
to  receive  the  same,  and  the  balance  of  such  intestate's  es-i  ing  the 
tate,  (if  any,)  afler  satisfying  the  demand  of  such  credftoY,  ^e*credi- 
and  expences  incurred,  shall,  remain  in  the  hands  of  the  ^^^i"^^."^* 
treasurer  of  the  navy,  subject  to  the  claim  and  demand  of  to  remain 
any  other  creditor,  next  of  kin,  or  executor,  to  take  and  re-  treasurery 
ceive  the  same,  when  legally  authorised  so  to  do.  ^^' 

XXII.  And  be  it  further  enacted.  That  as  soon  as  any  As  soon  as 
letters  of  administration,  or  probates  of  wills,  or  letters  of  adraini»> 
administration,  with  wiU  annexed,  have  been  obtained,  and  ^'^^^^^ 
passed  the  seal  of  the  proper  court,  in  the  manner  herdn-  obtained 
befbre  directed,  in  the  different  events  herein-befofe  speci-'  the  proctor 
fied,  the  proctor,  or  proctors,  who  have  sued  out  the  same,  JJJJ^"  ^  tJie 
sball  immediately  send  such  letters  of  administration,  or  treasurer, 

4'  or  pavmas« 

probates  of  wills,  or  letters  01  administration,  with  the  will  terof'the 
annexed,  addressed  to  the  treasurer,  or  to  the  pay/naster  of  areto  di-^ 
his  Majesty's  navy,  together  with  an  account  of  his  or  their  '*^^\^^t(B* 
charges  and  expen4!es,  in  obtaining  the  same,  which  said  issue  a 
charges  and  expences  shall  not  exceed  the  sum  or  sumd       ^  ' 
herein-afler  allowed  to  be  chai^d,  in  the  different  events 
herein«-afler  specified ;  and  the  said  treasurer,  or  paymaster 
of  his  Majesty's  navy,  upon  receiving  such  letters  of  admi- 
nistration, or  probates  of  wills,  or  lettei'S  of  administration, 
with  will  annexed,  shall  direct  the  inspector  of  seamen's 
wills,  or  the  person  authorised  to  act  for  him,  to  issue,  or 
cause  to  be  issued,  a  check,  containing  the  heads  of  si|ch 
letters  of  administration,  or  probate  of  will,  or  letters  of 
administration,  with  will  annexed,  as  the  case  may  be ;  and 

p2 
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ihB  said  iDipeetor,  or  the  person  authorised  to  act  for  hiiny 
shall  note  thereon  the  amount  of  the  said  proctor,  or  proc- 
tor's charges  and  expences,  provided  the  same  shall  be  at, 
and  after  the  rates  herein*afler  aUowed  to  be  charged,  and 
likewise  specify  and  describe  upon  the  said  check,  the  re* 
leenue.  officer,  *<Mr  clerk  of  the  check,  residing  as  aforesaid, 
nearest  to  the  adnunistrator,  or  ezecutmr,  so  to  be  named  in 
-tnch  check,  if  -such  communication  shall  have  been  made  ts 
htm ;  andin  cases  of  lettersof  administration,  or  letters  of  ad- 
«iiaistration,  with  will  annexed,  granted  to  creditors,  he  shall 
also  note  upon  tiuch  dieck  the  amount  due  to  such  creditors, 
and  whicb  chedc,  of  letters  of  administration,  or  letters  of 
-administration,  with  will  annexed,  so  prepared,  shaU  be  de- 
livered over  byliim  to  the  said  administrator,  and  which 
xbeok  of  probate  of  will  shall  be  delivered  over  by  him  to 
the  said  lexeculor,  together  with  the  copy  of  the  will  which 
had  been  transmitted  to  him  by  the  proctor,  or  proctors,  in 
Doctors'  Commons,  the  said  copy  being  first  stamped  fay  the 
inspector,  if  the  said  administrator,  or  the  said  administra- 
tor, with  the  will  annexed,  or  the  said  executor,  as  the  case 
may  be,  shall  be  present,  or  demand  the  same  in  person,  but 
if  he  shall  not  be  jH-esent,  but  be  and  reside  at  a  distance, 
then,  and  in  that  case,  the  said  inspector  shall  deliver  sudi 
check,  and  such  copy  of  will,  to  the  deputy  paymaster,  and 
which  shall  be  in  the  following  form,  or  to  the  like  effect : 

No.  CHECK. 

Navy  Pay-office^  day  of 

F'orm  of  JT  being  directed^  by  acts  qfparliamenty  twenty 'sixik 

Creerge  the  thirds  chap,  63.  and  thirty-second  George  the 
thirds  chap.  34.  ihat  letters  of  administration^  and  probates  of 
wiUsy  granted  to  the  representatives  of  petty  officers  and  sea* 
men^  noncommissioned  officers  of  maristesy  and  marines^  be- 
longing to  his  Mqjesty's  nofoy^  shall  be  lodged  in  this  office^  as 
vouchers  to  the  treasurer j  for  payments  made  thereon,  and 
that  a  cheek  skaU  be  issued  Jhr  every  such  administration^  and 
probate  of  willy  and  admimstrationy  with  will  annexedy  sped* 
^ng  the  partieuhr  heads  thereof  y  whichy  by  virtue  of  the 
«el,  shaU  stand  in  ptaee  of  the  same  / 
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This  is  therejbre  issued  to  shew  receipt  at  this  office  of 

C  Letters  of  administration  y 

^Probate  of  will  }granied  to  C.  D.  of 

(  Letters  of  administration^  with  wOl  annexed.  3 

III  the  county  of 

r  Administrator  % 

«  ^Execntor  {ofA^BLloteofhisMaJestv's 

C  Administrator  with  wiU  annexed)    '^  •/  J     Jf 

ship  dated  dojf  of 

No. 

Remittance  bill  to^  he  addressed  Up 

at 

r  Letters  of  admiBistratiov  y. 

The  qfbresaidZ  Probate  of  win  €  were 

C  Letters  of  administration^  with  will  annexed  ) 
sued  out  by 

Piroctor  in  Doctors'^  Commons^  whose  charges  amount  to 

I.  P.  Inspector^ 

'  To  the  deputy  paymaster  of  the  navy^ 

XXIIT.  Provided  also,  and  be  it  further  enacted,  by  the  If  the  snas 
authority  aforesaid,,  That  where  any  smD,  not  earceeding  the  celMls'not 
sum  of  ten  pounds^  shall  be  due  for  the  sendee?  as  afiiresaid,  ^^L^^  ^ 
of  any  petty  officer  or  seaman^  non-commisrioned  officer  of  <Mne  a  cer* 
marines^  or  marine,  deceased,  in  order  that  the  widow,  next 
of  kin,  creditor,  or  person  named  as  executor  in  any  will  or 
testament,  of  such  petty  officer  or  seaman,  non-commissioiied 
offioer  of  marines,  or  marine,  may  not  be  put  to  p^at  ex« 
pence,  it  shall  and  may  be  lawful  for  the  inspector  of  sea- 
men's wills,  after  baring  taken  the  previous  steps  to  ascer- 
tain the  justness  of  their  respective  claims^  to  probate,  or 
administration,  or  administration  with  will  annexed,  (in  like 
manner  as  he  has  been  herein-before  directed  to  take,  in 
eases  of  granting  certificates  to  Doctors'  Commons,  for  let- 
ters of  administration,  or  letters  of  administration,  with  will 
annexed,  or  for  probates  of  wiUs,)  to  issue,  or  cause  to  be 
issued?  a  certificate,  ia  the  following  form,  or  to  the  like 
eflfect  t 
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Act  of  parUapientj  thirtj/second  George  the  thirds  chap.  34, 
No.  ' 

CERTIFICATE. 

'  Navtf  Pai/rofficey  day  of 

c/rSfioitc.  f^4  VI NG  duly  examined  a  claimy  presented  io  me  as 

inspector  of  seamen's  wiUs^  S^c.  by  A*  B.  of 

in  the  county  of  ^toting  thai  \^l 

is  the  of  CD.  originally  of 

marine  i  hfihn^ng  to  his  Ma- 
jesty s  ship  anfi  who  died  at 
on  the 

J  thepejbre  hereby  certify^  That  I  believe  the  contents  as 
therein  stated,  to  be  true,  and  also,  that  the  said  A.  Bt  is  en- 
filled  to  receive  whatever  zg>ages,  prize-money,  and  other  al- 
Iqwances  of  money,  may  be  due  to  the  said  deceased,  provided 
the  amount  thereof  does  not  exceed  the  sum  of  ten  pofoids. 

Remittance  bill  to  be  addressed  to 
at 

I.  P.  Inspector. 

Vo  the  deputy  paymaster  of  the  navy,  who  shall  take  care 
to  note  hereon  all  sums  which  he  shall  pay^  or  cause  to  be 
paid,  upon  the  authority  of  the  same. 

Certificate  And  which  certificate,  so  prepared,  shall  be  delivered  over 
f^red  to  ^  ^y  ^^^  ^^  ^^  ^^1^  widow,  next  of  kin,  creditor,  or  person 
&e  7f  ^  rZ'  ^"^^^  ^  executor,  if  he  or  they  shall  be  present ;  but  if  he 
sent,  otheir.  or  they  shall  not  be  present,  but  be  and  reside  at  a  distance, 
deputy       then,  and  in  that  case,  the  said  inspector  shall  specify  and 
paymaster,  ^esfvihe,  upon  the  said  certificate,  the  revenue  officer,  re- 
siding as  aforesaid,  nearest  to  such  widow,  next  of  kin,  cre- 
ditor, or  person  named  as  executor,  and  shall  deliver  such 
certificate  to  the  deputy  paymaster. 
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XXIV.  And  be  it  further  enacted,  That  the  said  deputy  Depnty 
paymaster,  upon  receiving  such  check,  or  such  certificate,  onreceiv.' 
addreased  to  him,  as  the  case  may  be,  shall  cause  the  whole  o"^eer^^* 

of  the  wa£:es  due  thereon,  to  be  calculated  and  ascertained  ^^^^^'  ^ 
^  ,  ,  compttte 

in  the  usual  manner,  in  which  calculation,  consideration  the  wages 
shall  be  had  to  the  proctor's  charg^e,  if  any  such  charge  shall  the^bajaoce 
have  been  incurred,  which  shall  be  abated  and  deducted  ^^  ^^  P^^' 
from  the  said  wages,  and  be  immediately  paid  to  the  said 
proctor,  or  some  person  authorised  to  receive  tlie  same  on 
bis  behalf,  and  the  amount  due  on  such  check,  or  certificate, 
as  the  case  may  be,  being  so  ascertained,  and  the  proctor's 
charge,  where  there  may  be  any,  being  so  deducted,  the  net 
balance,  or  that  part  of  the  net  balance  which  may  be  due 
to  the  administrator,  executor,  wido|v,  next  of  kin,  or  per* 
«on  named  as  executor,  or  creditor,  shall  immediately  be 
paid  to  him  or  them,  if  he  or  they  shall  be  present ;  and 
the  check,  or  certificate,  upon  which  the  same  was  so  paid, 
shall  also  be  delivered  to  him  or  them,  that  it  may  be  and 
remain  in  his  or  their  hands,  and  stand  in  place,  and  instead 
of  letters  of  administration,  or  probate  of  the  will,  or  letters 
of  administration,  with  will  annexed,  as  an  authority  to  re- 
ceive whatever  other  sums  may  be  due,  or  become  due,  to 
the  estate  of  such  deceased. 

XXV.  And  be  it  further  enacted,  That  in  ease  the  said  If  the  part/ 
executor  or  administrator,  widow,  next  of  kin,  or  creditor,  ^bj^nce*  \ 
or  person  named  as  executor,  shall  not  be  present,  but  be  remittance 

^  ,.  1  .J   t  bill  to  be 

and  reside  at  a  distance,  the  said  deputy  paymaster,  or  trea«  made  out 
surer's  clerk,  shall  make  out,  or  cause  to  be  made  out,  a  re*  i^JIq*.*  ^^ 
mittance  bill,  or  bills,  for  the  net  balance,  or  that  part  of  the 
jnet  balance  ascertained,  as  aforesaid,  and  which  shall  be  iq 
|)ie  following  form,  or  to  the  like  effect : 
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Day  <j/ 
SIR, 

mittance  (.  tlieir  3 

^^  producing  and  delivering  ihe  dwplicate  hereof, 

the  sum  of  being  an  ac- 

count of  the  zDoges  of  D.  E.  heUm^ng  to  his  Ma-  V 
jesty^s  ship  the  if  the  same  be  de^  I 

9nanded  within  six  calendar  numths  from  the  date  I 
hereof  otherwise  you  are  to  return  this  bill  to  the  \ 
treasurer  of  the  navy,  at  the  pay  office  of  the  navy,  I 
London^  ^ 

^The   receiver  general  of  tlie    land  tax  m    die. 
county  of 
if^^  The  coUeetor  of  the  castoms  at  the  Port  of 
The  collector  of  the  excise  at 
The  clerk  of  the  check  at 


Signed       F.  G.  Commissioners  of  ihe  navy. 
Attested     H.  I.  Clerk  to  the  treasurer  of  the  navy. 

By  virtue  of  the  act  of  the  thirty  ^second  of  George  the  third, 

N.  B.  The  personating  or  falsely  assuming  the  name  and 
character  of  any  person  entitled  to  receive  the  wages  of  any  in- 
feriorofficer  or  seaman,  non-commissioned  officer  of  marines  or 
puirine,  or  procuring  any  other  to  do  the  same,  in  order  to  re- 
ceive wages  due  to  such  officer  or  seaman,  non-commissioned 
officer  of  marines  or  marine,  is  made  felony  mthout  benefit  of 
clergy,  by  the  thirty-second  of  George  the  third. 

The  officer  to  whom  the  within  bill  is  addressed,  is  directed 
by  act  of  33  Geo.  3.  chap.  34.  to  examine  the  duplicate  thereof 
when  presented,  and  inquire  into  the  truth,  by  the  oath  of 
the  person  presenting  the  same ;  and  being  satisfied,  he  is  to 
testify  to  that  purpose  upon  the  back  of  the  bill,  and  pay  the 
amount  without  fee  or  reward ;  but  if  he  shall  not  be  able  to 
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pay  the  amount,  from  not  having  public  money  sufficient  in 
hi8  hands,  he  shall  note  the  cause  of  his  refusing  payment, 
and  shall  appoint  another  day,  within  one  month  at  furthest 
firom  that  time,  and  shall  deliver  back  the*  bill,  so  noted,,  to 
the  person  presenting  it.  And  if,  upon  complaint  to  the 
commissioners,  it  shall  appear  that  the  officer  to  whom  this  is 
addressed  has  unnecessarily  delayed  jAiyment,  taken  any  fee, 
or  made  any  deduction  whatsoever,,  he  shall  be  fined  a  8um» 
not  exceeding  fifty  pounds. 

And  which  bill  shall  be  signed,  attested,  fbrwarded  and  l^^mit- 

^        '  '  tance  bil|i 

trannnitted  in  the  maniier  directed  in  cases  of  parties  desir-  to  be  sign- 
ing  their  wages  to  be  remitted  at  the  pay  of  a  ship,  by  the  fn  cue's  of 
albresaid  act^  passed  in  the  thirty-first  year  of  the  reign  of  P^«»  de- 
his  late  Majesty;  and  which  remittance  .bills  shall  be  made  wages  to  be 
payable  to  such  persons  only  as  shall  be  expressed  as  admi-  the  pay  of 
nistratcnrs,  executors,  widows,  next  of  kin,  or  creditors,  in  3/ Geo.^l 
the  check  or  certificate  issued  as  before  directed  by  the  in-  c- 1<>>  ^<^* 
specter ;  and  all  the  money  payable  by  the  treasurer  of  the 
navy  upon  such  check  of  administration  or  probate  of  will, 
with  copy  of  will  annexed,  being  made  into  a  remittance  bill 
er  bilb,  the  treasurer's  cleik  shall  examine  the  said  check, 
and  if  it  shall  appear  that  there  are  no  fiirther  sums  due  by 
the  said  treasurer  of  the  navy,  but  that  the  full  sum  due  by 
him  upon  such  authority  has  been  paid  and  satisfied,  his  said 
clerk  shall  inclose  the  said  check,  together  with  the  said  copy 
of  will,  in  the  letter  or  cover  whidi  contains  the  bill  of  re- 
mittance, and  forward  it  by  the  same  conveyance  to  the  ad- 
ministrators or  executors,  widows,  next  of  kin  or  creditors, 
that  it  may  be  and  remain  in  their  hands,  and  stand  in  place 
and  in  stead  of  the  original  administration  or  probate  of  the 
will,  as  an  authority  to  receive  whatever  other  sums  may  be  , 
due  or  become  due  to  the  estate  of  such  deceased. 

XXYI.  And  be  it  enacted  by  the  authority  aforesaid,  Onpro* 
That  as  soon  as  the  duplicate  of  any  remittance  bill  or  bills  the  dupli- 
made  out  in  fiivour  of  or  granted  in  the  manner  herein-before  ren^tunce 
directed  in  the  different  events  specified,  to  any  administra-  ^^^^  ^  ^^ 

*^  '  -^  receiver 

tor,'executor,  widow,  next  of  kin,  creditor  or  person  named  general  of 
as  executor  to  any  petty  officer,  seaman,  non-commissioned  tax,  ^^c. 
officer  of  marines  or  marine^  shall  be  produced  and  delivered  ^omhs^ 
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inm  die     to  uy  receiir«r  general  of  the  Uod  tax,  collector  of  the  cos- 

Q^tCf  be 

ihaU  ezap  tomfi^  collector  of  the  excise  or  clerk  of  the  check,  in  Great 

the'dr^  Britain  respectively,  within  six  calendar  months  from  the 

Mtb^and  ^**^  *'*®''®®'5  ^^  **  hereby  required  and  enjoined  to  examine 

pay  the  such  duf^licate,  6nd  enquire  into  the  truth  thereof,  by  the 

out  fee ;   *  o^tb  of  the  person  producing  the  same,  which  oath  he  is 

produced  ^^^^y  authorised  and  directed  to  administer,  and  upon  be- 

within  six  inf  duly  satisfied  to  testify  the  same  on  the  back  of  such  bilL 

months  the       j  .  j.  ^  ,     .  \,  ,  ,     ^ 

same  shall   and  mimediateiy  to  pay  the  person  or  persons  to  whom 

•d  toUiT    ^^^^  ^^^^^  ^^^^  ^  ™^^®  payable,  and  who  shall  be  entitled 
treasurer     to  receive  the  same,  without  fee  or  reward  on  any  pretence 
psLvy,  Sec.    whatsoever,  the  sum  contained  in  such  bill,  taking  his,  her  or 
their  receipt  for  the  same  on  the  back  thereof,  which  bill  so 
paid,  upon  being  produced  and  delivered,  together  with  the 
duplicate  thereof,  at  the  navy  office,  shall  be  immediately  as- 
signed for  payment  by  three  or  more  commissioners  of  the 
navy,  and  shall  be  immediately  repaid  by  the  treasurer  of 
the  navy  to  s'Uch  receiver  general  of  the  land  tax,  collector 
of  the  customs,  collector  of  the  excise,  clerk  of  the  check,  or 
to  the  order  of  any  of  them  respectively,  who  shall  have  paid 
such  bill ;  but  in  case  the  duplicate  of  such  bill  diall  not  be 
produced  and  delivered,  and  the  payment  thereof  be  de« 
manded  within  six  calendar  months  from  the  date  thereof, 
then  the  said  receiver  general  of  the  land  tax,  collector  of 
the  customs,  collector  of  the  excise  or  clerk'of  tlie  check,  shall 
return  such  bill  to  the  treasurer  of  the  navy,  who  shall  cause 
such  bill  to  be  immediately  cancelled,  and  from  and  after  the 
cancelling  thereof,  the  sum  so  contained  in  such  bill  shall 
accrue  and  become  payable  to  such  executor,  administrator, 
widow,  next  of  kin,  creditor,  or  person  named  as  executor  to 
such  inferior  officer  or  seaman,  non*commissioned  officer  of 
marines  or  marine  for  whose  wages  or  pay  it  was  made  out, 
or  to  their  lawful  representatives  in  case  they  shall  be  dead, 
in  the  same  manner  as  if  such  bill  had  never  been  issued. 
IfReceiver      XXVII.  Provided  always,  and  it  is  hereby  further  en- 

ipenera]  .^ 

^c.  shdl  acted  by  the  authority  aforesaid.  That  if  any  such  receiver 
mMiey^iA  general  of  the  land  tax,  collector  of  the  customs,  collector 
?^r  ^bf"  *>f  ^*  excise  or  clerk  of  the  check  to  whom  the  duplicate  of 
are  tender-  any  of  the  bills  herein«befope  directed  to  be  made  out  and  ad- 

appoUit  a    dressed  to  him  as  aforesaid  shall  be  tendered  for  pajment^ 

3. 
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shall  not  then  have  in  his  bands  public  money  sufficient  to  ^^y  ^^^  ^ 

'  •'  payment 

answer  the  same,  and  shall  for  that  reason  refuse  or  delay  wiUiin  » 
the  immediate  payment  thereof,  such  receiver  general,  col-  "*^"  *  ^' 
lector  of  the  customs,  collector  of  the  excise,  or  clerk  of  the 
check,  shall  immediately  indorse  on  the  back  of  the  said  du- 
plicate the  day  of  its  being  so  tendered  to  him,  and  the  cause 
of  his  refusal  or  delay  to  pay  the  same,  and  shall  appoint 
thereon,  for  the  payment  of  such  bill,  some  future  day,  with* 
in  the  space  of  one  month  at  the  ferthest  from  the  day  of  its 
having  been  first  tendered  to  him  as  aforesaid,  and  such  du- 
plicate, with  the  indorsement  thereon,  shall  immediately  be 
delivered  back  to  the  person  presenting  the  same;  and  if  ]^^?J^^^ 
upon  complaint  to  be  made  to  the  respective  commissioners  general, 
appointed  by  his  Majesty,  his  heirs  or  successors,  to  manage  ing  pay-  . 
the  said  several  duties  of  tlie  land  tax,  customs  or  excise,  or  ^^^g^^ 
to  the  commissioners -of  the  navy,  if  the  person  complained  ^^^^ 
of  be  a  clerk  of  the  check,  it  shall  appear  that  such  receiver 
general,  collector  of  the  customs,  collector  of  the  excise,  or 
clerk  of  the  check  hath  unnecessarily  and  wilfully  refused  or 
delayed  the  payment  of  such  bill,  or  that  such  receiver  gene- 
ral, collector  of  the  customs,  collector  of  the  excise  or  clerk 
of  the  check,  or  any  person  employed  by  or  under  any  of 
them,  hath  directly  or  indirectly  received  or  taken  any  fee, 
reward,  gratuity,  discount  or  deduction  whatsoever,  on  ac- 
count of  the  payment  of  the  said  bill,  it  shall  and  may  be 
lawful  to  and  for  any  three  or  more  of  the  said  commission- 
ers to  convict  and  fine  any  such  ofiender  under  their  respec- 
tive direction  in  any  sum  not  exceeding  fifty  pounds,  accord- 
ing to  the  nature  and  degree  of  the  offence ;  and  such  fine 
fiball  be  levied  and  recovered  in  such  and  the  same  manner, 
to  all  intents  and  purposes,  as  any  conviction  may  be  made, 
and  any  penalty  or  fine  may  be*' levied  and  recovered  for  any 
offence  against  any  law  by  which  any  custom  or  excise  is  im- 
posed or  laid ;  and  the  said  fine,  when  recovered,  shall  be 
paid  to  the  informer  or  informers  against  such  offender  or 
oflSmders. 

XXYIII.  And  be  it  further  enacted.  That  all  and  every  fiiiis  and 
such  bill  and  bills,  duplicate  and  duplicates  respectively  tobeaiiow, 
lierein-before  directed  to  be  made  out  and  paid  as  aforesaid,  f^  ^"  v^s^ 

*^  '  ing  the  acy 

•hall  be  deemed  and  tajj^en  as  good  luad  sUffiqei^t  vouchei's  counts  of 


/ 

I 

/ 

r 
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the  tm-     f)r  the  treasurer  of  the  imiyy  for  so  much  money  as  shall  have 

sorer  of       u  j.  j       • 

tiie  aavy^    been  so  directed  to  be  paid  npon  all  or  any  sndi  bill  or  du- 
plicate respectivelj,  and  as  shall  have  been  paid  by  him 
thereon,  and  shall  be  alloived  assndi  in  passings  his  accounts. 
Persons  XXIX.  And  be  il  further  enacted,  l[1iat  if  any  person, 

tertifi-       from  and  after  the  first  day  of  August  one  thousand  seven 
^l^ks,       hundred  and  ninety  two,,  shall  ialsely  make,  foige  or  coun- 
fcrd "  S^'  *®'***>  ^  ««««^  o»  procure  to  be-  Msely  made,  forged  or 
counterfeited,  or  willingly  act  and  assist  in  the  fidse  making, 
forging  or  counterfeiting  any  petition  for  a  certificate^  here- 
in-before  described  or  mentioned,,  to  enaUe  any  person  or 
persons  to  obtain  letters  of  administvation  to  any  petty  offi- 
cer or  seaman,  non-commissioned  officer  or  private  of  ma- 
rines, who  diaU  have  served  on  board  any  ship  or  vessel  of 
his  Majesty,  his  heirs  or  successors,  or  diall  utter  or  puhtish 
as  true  any  petition  for  a  certificate,  herein-before  described 
or  mentioned,  to  enable  any  person  or  persons  to  obtain 
letters  of  administration  to  any  such  petty  ofiicer  or  sea- 
man, non-commissioned  officer  or  private  of  marines,  who 
shall  have  served  on  board  any  ship  or  vessel  of  his  Majesty, 
his  heirs  or  successors,  or  shall  fidsely  make,  forge  or  coun- 
terfeit, or  cause  or  procure  to  be  fidsely  made,,  forged  or 
counterfeited,  or  willingly  act  and  assist  in  the  fiilse  making, 
forging  or  counterfeiting  any  certificate  for  enabling  him,  her 
or  them  to  obtain  probate,  or  letters  of  administration  with 
the  will  annexed,  or  any  check,  remittance  bill  or  duplicate 
of  remittance  bill,  or  any  certificate  to  the  deputy  paymaster, 
in  respect  of  wages,  prize  money,  and  other  allowances  of 
money,  not  exceeding  ten  pounds,  herein-before  severally 
described  or  mentioned,  in  order  to  receive  any  wages,  pay 
or  other  allowances  of  money,  or  prize  money,  due  or  sup- 
posed to  be  due,  for  or  on  account  of  the  service  of  any  petty 
officer  or  seaman,  non-commissioned  officer  or  private  of 
marines,  on  board  any  ship  or  vessel  of  his  Majesty,  his  heirs 
or  successors,  or  shall  utter  or  publish  as  true,  any  checl^ 
remittance  bill  or  duplicate  of  remittence  Ull,  or  certificate^ 
to  the  deputy  paymaster,  in  respect  of  wages,  prize  money, 
and  other  allowances  of  money,  not  exceeding  ten  pounds^ 
herein-before  severally  described ormentioned, in  ordertoie- 
ceive  any  wages,  pay  or  other  allowances  of  money,  or  prise 
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DMHiey,  due  or  supposed  to  be  due  for  or  on  account  of  the  ser* 
vice  of  any  pettj  officer  or  seaman,  non-commissioned  offi^cer  or 
private  of  marines,  on  board  any  ship  or  vessel  of  his  Majesty, 
his  heirs  or  successors,  knowing  the  same  to  be  &lse,  forged  or 
counterfeited;  theneverysuchper8on,being  lawfully  convicted 
of  any  such  offence  or  offences,  according  to  the  due  course 
of  law,  shall  be  deemed  guilty  of  felony,  and  shall  suifer 
death  as  a  felon,  without  benefit  of  clergy. 

XXX.  And  be  it  further  enacted  by  the  authwity  afore-  Petty  offi- 

CCrS    8CA" 

said,  That,  from  and  after  the  first  day  of  August  one  thou-  menl&c. 
mid  seven  hundred  and  ninety-two,  if  any  petty  officer  or  * "^Jlt"? 
seaman,  non-commissioned  officer  of  marines  or  marine,  shall  their  pay 
receive  his  pay,  or  shall  attempt  to  receive  the  same  or  any  certifi- 
part  thereof,  upon  any  certificate,  purporting  to  be  a  certifi-  ^sfsting  in 
cate  of  servitude  or  a  certificate  of  discharge,  knowing  the  |jJJ£"g,5^ 
same  to  be  forged  or  counterfeited,  or  if  any  such  petty  ofii-  puo'shed 
cer  by  himself,  or  by  employing  others,  shall  assist  in  the  of  perjury. 
fergipg  or  counterfeiting  of  any  such  certificate,  every  such 
petty  officer  or  seaman,  non-commissioned  officer  of  marines 
or  marine,  being  thereof  convicted,  ^hall  be  punished  as  in 
cases  of  perfury. 

XXXI.  And  be  it  further  enacted  by  the  authority  afore-  Sums  to  be 

paid  for 

said,  That  from  and  after  the  said  first  day  of  August  one  probates  of 
thousand  seven  hundred  and  ninety-two,  no  ecclesiastical  i^lten'of 
court,  proctor  or  proctors  in  such  courts,  nor  any  person  or  [1^)|||^ 
persons  whatsoever,  under  any  pretence,  shall  take  and  re-  granted  to 

executors 

ceive  any  more  than  the  sum  of  fifteen  shillings  and  two  or  ne^t  of 
pence,  for  the  seal,  parchment,  writing  and  suing  forth  the  ^°'  ^^' 
probate  of  any  will,  granted  to  the  executors  of  any  war- 
rant, or  any  petty  officer,  seaman,  non-commissioned  officer 
of  marines  or  marine,  for  the  purpose  of  receiving  wages  or 
pay,  or  allowances  of  money  of  any  kind  which  shall  remain 
doe  to  such  warrant  or  petty  officer,  or  seaman,  non-com- 
misaioBed  officer  of  marines  or  marine,  at  the  time  of  his  or 
their  death,  for  his  or  tiieir  services  in  his  Majesty's  navy, 
and  tor  the  paiAs,  trouble,  and  expence  attending  the  suing 
fcrth  ftuch  probate,  nw  more  than  the  sum  of  one  pound  four 
dulliBgs  and  two  pence  for  letters  of  administration,  granted 
to  the  next  of  kin  of  any  warrant  or  petty  officer,  seaman, 
aott-coiniBissiMed  officer  et  marines  or  marine,  unless  the 

t 
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goods  and  chattels  of  such  warrant  or  petty  officer,  seaman, 
non-commissioned  oiRcer  of  marines  or  marine,  do  amonnt 
to  the  valoe  of  twenty  pounds,  nor  more  than  the  sum  of  oiNf 
pound  eight  shilh'ngs  and  eight  pence  for  any  such  probate 
granted  to  the  executors  of  any  warrant  or  petty  officer,  sea* 
man,  non-commissioned  officer  of  marines  or  marine ;  nor 
more  than  the  sum  of  one  pound  seventeen-  shiUings  and 
eight  pence  for  any  such  letters  of  administration  granted  to 
the  next  of  kin  of  any  warrant  or  petty  officer,  sekinan,  non- 
commissioned officer  of  marines  or  marine,  unless  the  goods 
and  chattels  of  such  warrant  or  petty  officer,  seaman,  non«^ 
commissioned  officer  of  marines  or  marine,  do  amount  to  the 
value  of  forty  pounds;  nor  more  than  the  sum  of  one  pound 
eleven  shillings  and  two  pence  for  any  such  probate  granted 
to  the  executors  of  any  warrant  or  petty  officer,  seaman^ 
non-commissioned  officer  of  marines  or  marine ;  nor  more 
than  the  sum  of  two  pounds  eight  shillings  and  six  pence  for 
any  such  letters  of  administration  granted  to  the  next  of  kin 
of  any  warrant  or  petty  officer,  seaman,  non-commissioned 
officer  of  marines  or  marine,  unless  the  goods  and  chattels  of 
such  warrant  or  petty  officer,  seaman,  non-commissioned 
officer  of  marines  or  marine,  do  amonnt  to  the  value  of 
sixty  pounds ;  nor  more  than  the  sum  of  one  pound  thirteen 
shillings  and  eight  pence  for  any  such  probate  granted  to  the 
executors  of  any  warrant  or  petty  officer,  seaman,  non-com- 
missioned officer  of  marines  or  marine ;  nor  more  than  the 
sum  of  two  pounds  eleven  shillings  for  any  such  letters  of 
administration  granted  to  the  next  of  kin  of  any  warrant  or 
petty  officer,  seaman,  non-commissioned  officer  of  marines  or 
marine,  unless  the  goods  and  chattels  of  such  warrant  or 
petty  officer,  seaman,  non-commissioned  officer  of  marines  or 
marine,  do  amount  to  the  sum  of  one  hundred  pounds ;  and 
in  all  cases  where  it  shall  be  necessary  to  issue  commissions 
or  requisitions  to  swear  the  executors  or  administrators  of 
such  warrant  or  petty  officer,  seaman,  non-commissioned 
officer  of  marines  or  marine,  no  ecclesiastical  court,  proctor 
or  proctors  in  such  court,  nor  any  person  or  persons  whatso- 
ever, under  any  pretence,  shall  take  or  receive  more  than 
the  sum  of  fifteen  shillings  for  the  seal,  parchment,  writing 
and  suing  forth  of  any  such  commission  or  requisition^  and 
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for  the  painS)  trouble  and  estpence  attending  the  same,  un« 
less  the  goods  and  .chattels  of  such  warrant  or  petty  officer, 
seaman,  non-commissioned  officer  of  marines  or  marine,  do 
amount  to  the  value  of  twenty  pounds ;  nor  more  than  the 
sum  of  one  pound  three  shillings,  unless  the  goods  and  chat- 
tels of  such  warrant  or  petty  officer,  seaman,  non-commis- 
sioned  officer  of  marines  or  marine,  do  amount  to  the  value 
of  one  hundred  pounds. 
XXXII.  Provided  always.  That  no  ecclesiastical  court,  ^'^^^  to  be 

,    "^  '  '  paid  for 

proctor  or  proctors  m  such  court,  nor  any  person  or  per-  probates  of 
sons  whatsoever,  under  any  pretence,  shall  take  and  receive  tcrs  of  ad-* 
any  more  than  the  sum  of  six  shillings  for  the  seal,  parch-  JJ^n^  mnt- 
ment,  writing,  and  suing  forth  the  probate  of  any  will  edtowu 
granted  to  the  executors  of  any  warrant  or  petty  officer,  dren/&c.* 
seaman,  non-commissioned  officer  of  marines,  or  marine, 
such  executors  being  the  widow,  children,  father,  mother, 
brother,  br  sister  of  any  such  warrant  or  petty  officer  or  sea- 
man, non-commbsioned  officer  of  marines,  or  marine,  for 
the  purpose  of  receiving  wages  or  pay,  or  allowances  of 
money  of  any  kind,  which  shall  remain  due  to  such  warrant 
or  petty  officer,  or  seaman,  non-commissioned  officer  of  ma- 
rines, or  marine,  at  the  time  of  his  or  their  death,  for  his  or 
their  services  in  his  Majesty^s  navy,  and  for  the  pains,  trou- 
ble, and  expence  attending  the  suing  forth  such  probate ; 
nor  more  than  the  sum  of  fourteen  shillings  for  the  letters 
of  administration  granted  to  the  widow,  children,  fiither, 
mother,  brother,  or  sister  of  any  such  warrant  or  petty  offi- 
cer, seaman,  non-commissioned  officer  of  marines,  or  marine, 
unless  the  goods  and  chattels  of  such  warrant  or  petty  offi- 
cer, seaman,  non-commissioned  officer  of  marines  or  marine, 
do  amount  to  the  value  of  twenty  pounds ;  nor  more  than 
the  sum  of  nineteen  shillings  and  sixpence  for  any  such  pro- 
bate'granted  to  the  executors  of  any  warrant  or  petty  officer, 
seaman,  non-commissioned  officer  of  marines  or  marine, 
such  executor  being  the  widow,  children,  father,  mother, 
hrodier,  or  sister  as  aforesaid ;   nor  more  than  the  sura  of 
on^  pound  seven  shillings  and  sixpence,  for  any  such  letter?   • 
of  administration  granted  to  the  widow,  children,  father, 
mother,  brother,  or  sister  of  any  such  warrant  or  petty  of- 
iScer,  seaman,  non-commissioned  officer  of  marines  or  ma- : 
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rine,  unless  the  goods  and  chattels  of  such  wartaat  or  petty 
officer,  seaman,  non-commissioned  officer  of  marines  or  ma- 
rine, do  amount  to  the  value  of  forty  pounds ;  nor  more 
,  than  the  sum  of  one  pound  three  shillings  for  any  such  pro- 

bate granted  to  the  executors  of  any  warrant  or  petty  of- 
ficer, seaman,  non-commissioned  officer  of  marines,  or  ma- 
rine, such  executors  being  the  widow,  children,  fiither,  mo- 
ther, brother,  or  sister  as  aforesaid  ;  nor  more  than  the  sum 
of  one  pound  eleven  shillings  for  any  such  letters  of  admi- 
nbtration  granted  to  the  widow,  children,  fother,  mother, 
brother  or  sister  of  any  such  warrant  or  petty  ofBcer,  aea- 
man,  non-commissioned  officer  of  marines,  or  marine,  unless 
the  goods  and  chattels  of  such  warrant  or  petty  officer,  sea- 
man, non-commissioned  officer  of  marines,  or  marine,  do 
amount  to  the  value  of  sixty  pounds ;  nor  more  than  the 
sum  of  one  pound  seven  shillings  and  sixpence  for  any  such 
probate  granted  to  the  executors  of  any  warrant  or  petty  of- 
ficer, seaman,  non-commissioned  officer  of  marines,  or  ma- 
rine, such  executors  being  the  widow,  children,  &ther,  mo- 
ther, brother  or  sister  as  aforesaid ;  nor  more  than  the  sum 
of  one  pound  fifteen  shillings  and  sixpence  for  any  such  let- 
ters of  administration  j^ranted  to  the  widow,  children,  father, 
mother,  brother  or  sister  of  any  such  warrant  or  petty  offi- 
cer, seaman,  non-commissioned  officer  of  marines  or  marine^ 
unless  the  goods  and  chattels  of  such  warrant  or  petty  offi- 
cer, seaman,  non-commissioned  officer  of  marines  or  marine, 
do  amount  to  the  value  of  one  hundred  pounds ;  and  in  all 
cases  where  it  shall  be  necessary  to  issue  commissions  or 
requisitions  to  swear  executors  or  administrators,  being  the 
widow,  children,  &ther,  mother,  brother  or  sister  of  such 
warrant  or  petty  officer,  seaman,  non-commissioned  officer 
of  marines  or  marine,  no  ecclesiastical  court,  proctor  or 
proctors  in  such  court,  or  any  person  or  persons  whatso- 
ever, under  any  pretence,  shall  take  or  receive  more  than 
the  sum  of  twelve  shillings  for  the  seal,  parchment,  writing, 
and  suing  forth  of  any  such  commission  or  requisition,  and 
for  the  pains,  trouble,  and  expence  attending  the  same,  un- 
less the  goods  and  chattels  of  such  warrant  or  petty  ^ofiker^ 
seaman,  non-commissioned  officer  of  marines  jor  marine,  do 
nmount  to  the  value  of  twenty  pounds ;  nor  more  than  thai 
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Slim  of  fifteen  sh^ings  and  sixpence,  unless  the  goods  and 
i^fiattels  of  such  warrant  or  petty  officer,  seaman,  non-com- 
missioned officer  of  marines  or  marine  do  amount  to  the 
value  of  forty  pounds ;  nor  more  than  the  sura  of  sixteen 
sblllings  and  Sixpence,  unless  the  goods' and  chattels  of  such 
warrant  or  petty  officer,  seaman,  non-commissioned  officer 
of  marines  or  maHne,  do  amount  to  the  value  of  sixty 
pounds;  nor  more  than  the  sum  of  eighteen  shillings  and 
sixpence,  ui^less  the  goods  and  chattels  of  such  warrant  or 
p6tty  officer,  ^earrlan,  non-<;ommissioned  officer  of  marines 
or  marine,  do  ailnount  to  the  value  of  one  hundred  pounds. 

XXXlA.  And  be  it  hereby  further  enacted,  That,  from  ^o  more 
arid  after  the  said  first  day  of  August^  one  thousand  seven  hun-  sums  here- 
dred  ind  rilnety-tWo,  no  ecclesiastical  court,  nor  any  person  (Except  m 
or*  persons  wtatsoeVei',  save  as  herein-before  mentioned,  ^^^^ 
under  any  'pretence, '  shall' tak6  and  receive  more  than  the  ^  be  paid 
sum  of  five  shillings  for  the  seal,  parchment,  writing,  and  batwof 
«0ilig  forth  of  the  probate  of  any  will,  or  any  letters  of  ad-  Zn^oflt^ 

mitlistratlbn  granted  to  the  widow,  children,  father,  mother,  "»*nwtra- 

...  '  •  '  tion  grant- 

brother  or  sister  of  any  such  warrant  or  petty  officer,  sea-  ed  to  wi- 

mah,  non-commissioned  officer  of  marines  or  marine,  and  fo^i^tat^' 
for  the  pains,  trouble,  and  expense  attending  the  suing  forth  *"***''  ^^'' 
such  probate  or  letters  of  administration,  unless  the  goods  and 
chattels  ^such  warrant  or  petty  officer,  seaman,  non-commis- 
sioned officer  of  marines  or  marine,  do  amount  to  the  value 
of  one  hundred  pounds ;   and  in  all  cases  where  it  shall  be 
necessary  to  issue  comitiissions  or  requisitions  to  swear  the 
widow,  chflflreta,  father,  mother,  brother  or  sister,  being 
executors  or  aditiinistrators  of  atiy  such  warrant  or  petty 
officer,  seaman,  non-commissioned  officer  of  marines,  or 
marine,  no  ecclesiastical  court,  nor  atiy  person  or  persons 
whatsoever,  save  as  herein-before  mentioned,  under  any 
pr^tetice,  shall  take  or  receive  more  than  the  sum  of  five 
shillings  for  the  seal,  parchment,  writing,  and  suing  forth  of 
any  such  commission  or  requisition,  and  for  the  pains,  trou- 
ble arid  expefAse  attending  the  same,  unless  the  goodd  and, 
ehlcttels  of  any  suth' warrant  or  petty  offker,  seaman,  non- 
cotaiiiliS^bn^d^Wiber  of  m^l^nes,  or'marit^q,  do  amount .  to  ^ 
tbb  vdVie  bf bne  liariSt^d  "{xfundii. 
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Bin  of  ex.      XXXIV.  And  be  it  Airther  enacted  and  declared^  by  tb^ 

Mten  of  authority  aforesaid,  That,  in  all  cases  where  it  shall  be  ne« 

tradon  cessary  to  grant  letters  of  administration,  or  letters  of  ad- 

granted  to  ministration  with  will  annexed,  to  any  creditor  or  creditors 

crediton.  '  *'       ,    , 

to  be  laid    of  such  petty  officer,  seaman,  non-commissioned  onieer  of 

before  the  •  •         .■  ^  a  •        ^  _At 

registers  of  marines  or  marine,  'the  proctor  or  proctors  suing  forth,  or 
ntivr^'  ^^°8»  ^^  ^>A®  ^  ^  ^^^^  forth,  shall  make  but  a  bill  of 
ewrL tohe  costs,  which  he*  or  they  may  have  actually  paid  for  stamps, 
or  fees  in  the  ecclesiastical  court,  or  otherwise  or  elsewhere, 
and  which  bill  of  expenses  shall  also  contain  an  account  of 
charges  for  his  or  their  pains  and  trouble  in  every  thing  A- 
tending  or  relating  to  the  suing  out,  or  causing  to  be  sued 
out,  such  letters  of  administration,  or  letters  of  administra- 
tion with  will  annexed ;  which  bill  of  expenses  and  charges 
the  said  proctor  or  proctors  shall  lay  before  the  rasters  of 
the  prerogative  court  of  Canterburtfy  or  certain  deputies 
authorised  to  act  for  them,  to  be  examined  and  .taxed,  and 
the  said  registers  and  deputy  registers  are  hereby  authorised 
to  examine  and  tax  the  same ;  and  which  bill  of  costs  and 
charges,  after  having  been  so  examined  and  taxed  by  the 
said  registers  of  the  prerogative  court  of  Canterbury,  or  by 
their  deputies,  or  by  any  one  of  the  said  registers,  or  by 
any  one  of  the  said  deputies;  they  shall  certify  the 
same,  or  that  part  of  the  same  which  remains  after  being 
so  taxed,  to  be  fair  and  equitable  charges,  according  to 
the  usual  fees  allowed,  and  customary  charges  made  by 
proctors  in  Doctors^  Cammonsj  and  then  shall  return  the 
said  letters  of  administration,  or  letters  of  administra- 
Vee  to  re-  lion  with  will  annexed,  and  the  said  bill  of  expenses  and 
Sfldog.^      charges,  to  the  proctor  or  proctors  who  shall  have  so 


the  same  before  them,  and  which  bill  of  costs  and  charges 
shall  be  allowed  to  contain  a  fee  of  three  shillings  and  four- 
pence  to  be  paid  to  the  said  registers,  or  to  the  said  deputy 
registers,  who  shall  have  so  taxed  and  examined  the  same ; 
aiid  when  the  said  proctor  or  proctors  have  finally  obtained 
such  letters  of  administration,  or  letters  of  administration 
with  will  annexed,  granted  to  the  creditors  of  such  petty 
officer  or  seaman,  non-commissioned  officer  of  marines  or 
Proctors  to  marine,  and  such  bill  of  expenses  and  diarges,*  certified  as 
ktters  of    bereiu  directed,  he  or  they  shall  forward  such  lettara  of  ad- 
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miiiistratioii,  and  letters  of  administration  with  will  annexed)  admini«- 

'  tration  and 

and  certificates  of  expenses  and  charges,  to  the  treasurer,  jcertificate 
or  to  the  paymaster  of  his  Majesty's  navy ;  and  if  any  officer  to^e  u^ea- 
or  officers,  proctor  or  proctors,  or  any  other  person  or  per-  JlJ^^^'t^^ 
sons, -shall  presume  to  take  any  more  than  the  several  sums  oftfaeaaTy. 
herein-before  allowed  and  directed  to  be  taken  in  the  differ- 
ent events  specified,  for  the  charges  of  probates,  letters  of 
administration,  commissions  and  requisitions,  in  the  mahner 
herein  particularly  mentioned  and  expressed,  the  person  or 
persons  so  offending  shall  forfeit  to  the  party  aggrieved  the  Penalty  on 
sum  of  fifty  pounds,  to  be  recovered  with  full  costs  of  suit,  blc  tak/ng 
by  action  of  debt,  bill,  plaint  or  information,  in  any  of  his  j^he'pK^ 
Maiesty's  courts  of  record  at  Westminster^  or  elsewhere ;  »c"»«d 
or  if  any  roister  or  other  officer  of  any  ecclesiastical  court,  probates, 
shall  knowingly  and  wilfully  be  aiding  or  assistiri^  in  pro-  officers  of 
curing  probate  of  the  will  or  letters  of  administration,  for  ^fi^^l^'*"". 
the  purpose  of  enabling  any  person  or  persons  to  receive  the  court,  pro- 
wages,  pay,  prize  money,  or  allowance  of  monejs  of  any  kind  bates,  &c. 
due,  or  becoming  due  for  the  services  of  any  petty  officer,  Sis^act^J^ 

seaman,  non-commissioned  officer  of  marines  or  marine,  on  *^if^*  ^ 
'  '     .     c.  63. 

board  any  ship  or  ships,  then  or  formerly  belonging  to  his 
Majesty  or  his  predecessors,  or' heirs  and  successors,  other- 
wise than  in  the  manner  prescribed  by  this  act  and  the  other 
act  herein-before  mentioned,  passed  in  the  twenty-sixth  year 
of  the  reign  of  his  present  Majesty,  every  such  proctor,  re-^ 
gister,  or  other  officer,  shall  for  ever  after  be  incapable  of 
acting  as  proctor,  register,  or  in  any  other  capacity,  in  any 
ecclesiastical  court  in  Great  Britain^  and  shall  for  every  such 
oflfence  forfeit  and  pay  the  sum  of  five  hundred  pounds,  to 
be  sued  for,  recovered  and  levied  by  action  of  debt,  bill^ 
plaint  or  information  in  any  of  his  Majesty's  courts  of  record 
at  Westminster^  apd  one  half  of  every  such  penalty  or  for* 
feiture  shall  be  and  belong  to  his  Majesty,  his  heirs  and  suc- 
cessors, and  one  half  to  him  or  them  who  shall  discover^ 
inform,  or  sue  for  the  same. 

XXXV.  Provided  always,  and  be  it  further  enacted  by  *"»«  *««- 

•'  '  ,       T    surer  or 

the  authority  aforesaid.  That  whenever  any  extraordinary  paymaster 
pains,  trouble  or  expense  has  attended  the  suing  out  letters  a  r^oaa- 
of  administration,  or  letters  of  administration  with  will  an-  fj^^x^t^r. 
nex^d,  to  the  widows  or  next  of  kin.  or  probates  of  wills  ^"^^"^y  »* 

q2 
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to'tKe  executors  X)f  any  such  petty  bfficers  or  sramen,  non- 
eommissioned4>fficer8  of  marines  or  marine,  the  proctor  or 
proctors  who  have  sued  out  the  same  m^iy,  in  consideraition 
thereof^  make  an  addition,  in  proportion  to  the  said  extra- 
ordinary pains,  trouble  and  expense  to  his  or  their  bill  of 
charges  and  expenses,  and  which  appearing  reasonable,  the 
inspector  ihall  allow  and  pass  the  same ;  but  if  the  same 
shall  appear  unreasonabie  or  exorbitant  to  the  treasurer  or 
-paymaster  'of  the  navy,  in  that  case  the  said  bill  of  charges 
and  expenses  shall  be  returned  to  Doctors*  Commons^  to  be 
checked  and  taxed  as  aforesaid,  by  the  registers  or  any  one 
'•of  them,  or  by  thedeputy  registers  or  any  one  of  them,  who 
«re  herel^  directed  so  to  do  without  fee  or  reward,  unless 
the  said  x^harges  and  expenses  shall  have  arisen  in  conse- 
quence of  any  litigation  or  suit  respecting  the  obtaining  or 
suing  but  such  letters  of  administration,  letters  of  adminis- 
tration with  will  annexed,  or  probate  of  will,  in  which  cases 
the  said  registers  or  deputy  registers  shall  be  permitted  to 
charge  and  take  the  aforesaid  foe  of  three  shillings  and  four- 
pence. 
le  Q^^s!  XXXVI.  Provided  always,  and  it  is  hereby  expressly 
c.  ds.  as  is  declared,  That  so  much  of  the  said  act  passed  in  the  twenty- 
repealed/  sixth  year  of  the  reign  of  his  present  Majesty,  as  is  not  re- 
^  f^^T  p^ed  by  this  act,  shall  remain  in  fiiU  force  and  effect. 


39  &  40  Geo.  3.  c.  98. 

■  .'  '  '  ,  •      • 

An  Act  to  restrain  all  Trusts  and  Directions  in  Deeds  or 

Wills f  wherebtf  the  Profits  or  Produce  of  Real  or  Per^ 

sonal  Estate  shall  be  accumulated^  and  the  beneficial  En- 

joyment  thereof  postponed  bet/ond  the  Time  therein  limited. 

[28th  July,  1800.] 

f^vtamble.  WHiBllEAS  it  is  expedient  thai  all  dispositions  of  real 
or  personal  estates,  whereby  the  profits  and  produce  thereof 
are  directed  to  be  accumulated,  and  the  benefieial  enjogr* 


Appi  J     Ah  Act  fir  restraming  acfcumtUatidn.  .  93St 

ment  lliereof  is  postponed,  should  be  made  sulgect  to  tiie 
restrictions  hereinaftei  contained :  may  it  thierefore  please 
your  Majesty  that  it  may  be  enacted ;  ajid  be  it  enacted  by 
the  King^s  most  excellent,  Majesty^^  by  and  with  the. advice 
and  consent^  of  the  LordB  spiritual  and  temporal^  and  Com- 
mons in  parliament  assembled,  and  by  the  authority  of  the  .     . 
3aine>  that  no  person  or  persojis  shall,  after  the  passing  of  ^P^" 
this  act,  by  any  deed  or  d^dsj  suxrender  or  surrenders,  will,  wiiL  4cc. 
eodicil,  or.  otherwise  howsoever,,  settle  or  dispose  of  any  wl.ordispoi* 
•r  personal  property,,  so  and  in  such  mftnner  that  the  rents,  <>f  »»y  >^ 
issues,  profits  or  prodojce  ther^shall  be  wholly  or  partially  psopcrty, 
accuipniated  for  any  longer  term  than  th^  Vfe  or  lives  of  any  iii«mccl  « 
such  grantor  or  grantors,  settler  or.  se^flers,  or.  the  term  of  J^J,*^* 
twenty-one  years  from  the  death  of  any  such  grantor,  set^  H![^^ 
tier,  devisor  or  testator,  or  during  the  minority  or  respective  cumidated 
minorities  of  any  person  or  persons  who  shall  be  living,  or  ^1^  ^^^ 
in  ventre  sa  mere  at  the  time  of  the  death  of  such  irraiitor,  ^^^    ^ 

^         ,    '  mentioned^ 

devisor  or  testator,  or  during  the  minority  or  respective  and  any 
minorities  only  of  any  person  or  persons  who,  under  the  tionsh^^ 
uses  or  trusts  of  the  deed,  surrender,  will,  or  other  assur--  Snd  dw 
ances,  directing  such  accumulations,  would,  for  the  time  r^nts  go  to.- 
being,  if  of  full  age,  lie  entitled  unto  the  rents,  issues  and  entia«d 
profits,  or  the  interest,  dividends,  op  annual  produce  so  di-  ^"'•**** 
rected  to  be  accumulated ;  and  in  every  case  whefe  any  ai> 
cumulation  shall  be  directed  otherwise  than  as  aforesaid,, 
such  direction  shall  be  null  and  void,  and  the  rents,  issues, 
profits  and  produce  of  such  property  so  directed  to  be  accu- 
mulated, shall,  so  long  as  the  same  shall  be  directed  to  be 
accumulated  contrary  ta  the  provisions  of  this  act,  go  to  and 
be  received  by  such  person  or  persons  as  would  have  been 
entitled  thereto  if  such  accumulation  had  not  been  directed.^ 

II.  Provided  always,  and  be  it  enacted.  That  nothimr  in  Nothing 

®  herein  to 

this  act  contained  shall  extend  to  any  provision  for  payment  extend  to 
of  debts  of  any  grantor,  settler  or  devisor,  or  other  person  JSn?©?^^ 
or  persons,  or  to  any  provision  for  raising  portions  for  any  Payment  ef 
child  or  children  of  any  grantor,  settler,  or  devisor,  or  any  nisin^por- 
child  or  children  of  any  person  taking  any  interest  under  culidraB, 
any  such  conveyance,  settlement,  or  derise,  or  to  any  direc-  ^^<>^''C 
tion  touching  the  produce  of  timber  or  wood  upon  any  lands  ^^<^^  ^^ 

•         «ii«  ••  timbers 

or  tenements,  but  that  all  such  provisions  and  directions 
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shall  and  may  be  made  and  given  as  if  this  act  had  not 
passed. 

dlr  ^i^n  ''''  P^^^  ^^'  "^  ^  ^^  enacted,  That  nothing  in 

of  iieriui-  this  act  contained  shall  extend  to  any  disposition  respecting 

ty^'m^iSt^  heritaUe  property  within  that  part  of  Great  Britmn  called 

'"^  Scotland. 


Wh«^ 


IV.  Provided  also,  and  be  it  enacted,  That  the  restrio 


t^aU^toSfe  ^^"^  ^  ^^  ^^  contained  shall  take  effect  and  be  in  force 
efivct  with  vith  respect  to  wills  and  testaments  made  and  executed  be- 
wiiis  ouuie  fore  the  passing  of  this  act,  in  such  cases  only  where  the 
pmbw^  devisor  or  testator  shall  be  living,  and  of  sound  and  dispoe- 
this  set  ing  mind,  after  th^  expiration  of  twelve  calendar  months 
from  the  passing  of  this  act. 


II.  PRECEDENTS  OP  WILLS 


AMB 


TESTAMENTARY  DISPOSITIONS, 


No.  I. 

A  convenient  form  of  a  Will,  containing  dispositions 
of  real  and  personal  Properly,  the  whole  to  form 
one  Fund,  and  go  as  personal  Estate  (V). 

X  HIS  is  the  last  will  and  testament  of  me,  Samuel  H^f 
&C.  I  g^¥e  and  devise  unto  A.  B.,  C.  D*  and  E.  F.,  their 
heirs  and  assigns,  all  my  freehold  and  copjhold  messuages^ 
lands,  tenements,  and  hereditaments,  whereof  I  have  power 


(1)  Instead  of  settling  freehold  estates  as  land,  (a  mode  which.  Of  the  ad* 
where  there  are  sereral  persona  and  tbeir  families  to  be  pro? ided  ^rtm^g  al 

for  who  are  equally  the  objects  of  the  testator's  care,  is  inconre-  ^  proper 
^       J  ''  7  ty  as  ptr* 

aient,  as  well  from  the  difficulty  in  the  way  of  a  specific  dlTlsion  sonaU 
by  metes  and  bounds,  as  from  the  embarrassment  and  expense  uriiicji 
often  arise  from  creating  numerous  undiYided  shares  in  tail)  it  is  ad* 
Tisable  to  Test  the  lands  in  trustees,  to  be  sold  with  the  consent  of 
those  beneficially  interested,  with  directions  to  place  out  the  produce 
of  such  sale,  after  discharging  debts  and  legacies,  in  the  funds  or  on 
real  securities,  to  pay  the  interest  in  certain  proportions  to  the  per* 
sons  who  are  to  haye  life  interests,  and  after  their  deaths  to  pay 


isi 


Precedents  of  Wilts. 


{[App. 


No.  1. 


lEeal  estate 
to  trustees 
and  their 
heirs  to  sell 
and  con- 
vert the 
fame  into 
noney. 


ta  dispose,  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  in  possession,  reversion,  remainder  or 
expectancy,  to  hold  the  same  unto  and  to  the  use  of  them 
the  said,  &c.  their  heirs  and  assigns  for  ever,  upon  trust, 
that  they,  the  said  (trustees),  or  the  survivors  or  survivor  of 
them,  or  tiie  heirs  or  assiins  pf  such  survivor  (2),  do  and 
shall,  as  soon  as  conveniently  may  be  after  my  death,  sell 
and  absolutely  disposer  of  the  same,  together  or'  in  parcels,^ 
by  public  auction  or  private  contract,  as  to  them  or  him 
shall  seem  expedient,  for  the  best  price  or  prices,  in  money, 
that  can  be  reasonably  had  or  obtained  for  the  same  respec- 
tively, and  respectively  to  convey  and  surrender  the  same 
accordingly.  And  I  will  and  declare,  that  the  receipt  or 
receipts  of  the  said  (trustees),  or  the  survivors  or  survivor 
of  them,  or  the  heirs  or  assigns  of  such  survivor,  for  the 
money  for  which  the  same  shall  be  so  respectively  sold,  shall 
from  time  to  time  be  a  sufficient  discharge  (3),  or  sufficient 


Of  the 
elause  for 
discharg- 
•iiig  pur- 
chasers, 
and  their 
liiibility,  in 
theabsence 
of such 
clause,  to 
look  to  the 
application 
o£  the  pur- 
chasemo- 
ney. 


over  the  principal  in  equal  shares  among  the  duldren,  with  snch 
other  provisions  as  are  exemplified  in  this  will ;  and  no  sale  need 
be  made  till  the  conTenience  of  the  parties  calls  for  it,  or  a  proper 
occasion  offers  itself. 

Il(^)  If  lands  are  devised  to  be  sold  and  nobody  appointed  to  sell, 
it  is  the  province  of  the  executors,  and  a  court  of  equity  will  com- 
pel all  proper  parties  to  join  in  the  sale,  1  Atk.  490.  The  woid 
^  dispose'  does  not  of  itself  import  a  direction  to  sell,  but  to  ma- 
ilage  the  estate,  3  Atk.  287* 

(3)  'This  clause  ought  never  to  be  omitted,  for  though  where  it 
is  not  inserted,  the  purchasers  from  the  trustees  are  justified  at  law 
in  paying  their  money  to  the  trustees ;  yet,  in  equity,  they  are,  in 
certain  cases,  considered  as  responsible  for  the  application  of  the 
money  according  to  the  trusts.  They  have  been  held  liable  in 
most  cases,  where  there  is  a  specification  of  the  debts  to  be  paid  with 
the  produce  of  the  sale,  but  not  where  the  trust  is  to  pay  debts 
generally,  even  though  they  have  notice  of  tlie  debts ;  nor  are  the 
purchasers  bound  where  the  trust  is  to  pay  debts  generally,  and 
oho  legacies^  for  though  these  last  are  specified  objects,  yet  they 
are  coupled  with  others  which  are  unascertained,  and  they  shall 
notinTolve  the  purchaser  in  the  account  of  the  debts :  neither  is 
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dlschai^s,  to  the  pjirehaaer  or  piircbagers  of , the  said  seye-  Ko.  T. 
i;^  premises  hereiq-before  made  saleable  by  this  mjr^will,  or 
any  part  or  parts  thereof,  for  bis,  her,  or  .their  purchase 
.mqney,  or  so  iqufh  t^reof  as  shall, be  therein  acknowledge 
or,  ^xpressed  ta  have  been  received ;.  and  ^la^  such  purchasi^r 
or^punch^asejrs,  his  or  tiieir  heirs,,  j^xecutors,  afjminietrators 


the  purchaser  bound  to  ^ee  ^o  the  application  of  ipe  puf chase 
money,  where  the  debts,  are  charged  generally  ^ upon  the  estate, 
though  the  contrary  seems  formerly  to  hare  been,  held,  6  Vez.,  Jun. 
654,  n.  But  where  lands  are  chained  with  the  payment  of  annui^ 
iies^  ^hey  are  liable  in  the  hands  of  purchasers  ;  for  the  object  of 
making  the  lands  a  fund  for  the  payment  in  this  case,  was  that  there 
should  be  a  constant  and  subsistiqg  fund,  fi^pard,  82.  5.  Yez.  Jun. 
130,  Wyon  v.  Williams.  The^e  appear  to  be  the  most  im[\ortant 
distinctions. 

A  few  further  remarks  on  these  tru3ts  for  sale  may  not  be  with-  Whcrf 
out  use  to  the.  student.      He  will  obserTQ  that  the  ppwer  of  sale  is  ^^  „^  «}. 
generally  giyen  to  the  same  persons  as  are  named  executors  j  and  ^  "^^ 
where  that  is  the  case  and  the  subject  is  leasehold,  tliere  is  no  aodof  the 
doub^  but  that  any  one,  or  any  part  of  the  executors,  may.  ali^ n  ^^^^^j^ 
the  legal  estate  without  the  concurrenpe  of  the  rest  of  the  nui^ber  ; 
and  this,  not  by  reason  of  their  interest  as  trustees,  because  a* 
#ticAthey  are  merely  joint-tenants,  and  can  only  serer  the  jouitufe 
and  alien  their  respective  undivided  shares,  but  by  reason  of  their 
office  of  executors;  for  the  particular  power  might  in  such  case 
be  said  to  flow  into  and  be  lost  in  their  authority  as  ejxecutors,   or 
perhaps  more  properly  to  giye  place  and  precedence  to  tl\at  general 
power  which  executors  possess,  ratione  officii,  oyer  all  chattels. 

Where  the  subject  of  the  power  yas  fre^ehold  some  r^^rd.  wss 
also  had  at  common  law  to  their  office  of  executor ;  and  to  some 
purposes,  even  the  power  of  disposing  of  freehold  seems  to  have 
been  considered  as  vesting  in  them,  ratione  officii.  For  this  rea- 
son,, it  seems  that  if  a  power  to  sell  l^inds  were  given  to  tV©  exe- 
cutors, and  one  died,  this,  power  vras  by  the  better  qpjnion  held  to 
sarvive,  and  to  be  transmissible  to  the  executors  of  the  surxivor. 
Whether  part  of  the  executors  could  sell  the  whole  of  such  pro* 
perty  without  the  rest,  vvas  a  doubt  at  common  law,  as  appears  ^y 
some  of  ,^e  books,  but  particularly  from  ^e  recital  of  the  8tati:^te 
51.H,  8,  c^4.  ,wl(ich  was  ,m94e  to  put  an,  qnd  to  theje  dpufeU. 
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No.^.  or  assigns,  or  any  of  them,  shall  not  afterwards  be  answera- 
ble  or  accountable  for  any  loss,  misapplication  or  misappli- 
cations of  such  purchase  money  so  received,  or  anj  part  or 

That  the     parts  thereof.  And  my  will  further  is,  tliat  the  monies  which 

isiiig  by   ^^^  ^^^^  ^y  ^^  ^^"^  ^^^^  ^®  ^^  ^^^^  ^  aforesaid,  shall  be 
LiK^       deemed  to  be  part  of  my  personal  estate ;  and  that  the  dear 


monies 
trisin 
the 
shall  be 


That  statute,  recittrtg  that,  according  to  the  opinhn  of  dioers  per-' 
'  Monsy  where  a  testator  had  derised  his  lands  to  be  sold  by  hb  ex- 
ecutors, a  bargain  and  sale  would  in  no  wise  be  effectual  unless 
made  by  the  whole  number  of  the  executors,  for  remedy  thereof 
enacts  ^^  that  all  bargains  and  sales  by  those  who  accept  the  chaige 
without  the  rest,  shall  be  as  good  and  effectual  in  law  as  if  the 
rest  had  joined."     This  statute  has  always  been  construed  laigely 
and  liberally  as  a  very  beneficial  law ;  and  thus  though  it  expressly 
proTides  only  for  cases  where  the  lands  are  willed  to  be  sold  by 
the  executors,  yet  the  settled  construction  has  extended  to  cases 
where  the  will  deTises  the  lands  to  executors  to  be  sold.     Thus 
Lord  Coke,  in  commenting  on  the  169th  section  of  Littleton, 
p.  113,  b.  makes  the  following  observations  on  this  statute :  ^^In 
Littleton's  case  admit  that  one  executor  had  refused  to  $eUy  then 
as  the  law  stood  when  Littleton  wrote,  it  was  clear  that  the  othen 
could  not  sell,  but  now  by  the  statute  it  is  provided  that  ^ere 
lands  are  willed  to  be  sold  by  executors,  though  part  of  them  re- 
fuse, yet  the  rest  may  sell ;  and  albeit  the  letter  of  the  law  ex- 
tendeth  only  to  where  executors  have  a  power  to  sell,  jet^  being  a 
beneficial  law,  it  is  by  construction  extended  to  where  lands  are 
devised  to  executors  to  be  sold."      And  the  construction  has  been 
still  further  enlarged ;  for  it  has  been  held  that  where  lands  are 
devised  to  trustees  to  be  sold,  and  the  same  persons  to  whom  the 
lands  are  so  devised,  are  in  another  part  of  the  will  made  execu- 
tors, the  statute  will  extend  to  this  case*    Thus,  in  Bonifaut  b.  Sir 
Richard  Greenfield,  Cro.  El.  80,  the  case  was  this  :  ^^  a  testator 
seised  of  the  manor  of  D.  devised  the  same  to  L  S.  and  three 
others,  and  their  heirs,  to  the  intent  that  the  trustees  should  sell 
it  for  the  best  profit,  and  apply  the  money  as  therein  mentioned  ; 
and  In  the  conclusion  of  the  will  he  made  the  same  four  persons 
his  executors,  and  died.    One  of  the  four  refused  to  meddle  with 
the  will  or  sale,  and  the  other  three  sold  the  land  in  the  life- time 
of  the  fourth,  and  whether  the  sale  was  good  was  the  question. 
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yearly  rents  and  profits  of  the  said  hereditaments  and  pre-   No.  1. 
mises,  in  the  mean  time,  until  the  same  shall  be  sold,  or  of  '^'^"^^^^ 
so  much  thereof  as  shall  be  remaining  unsold,    shall  be  5SaUf°ajid, 
deemed  to  be  part  of  the  annual  income  of  my  personal  ^^^J^{^» 
estate ;  and  that  the  same  monies,  and  rents  and  profits,  shall  sbali  be 
be  subject  to  the  dispositions  hereinafter  made  concerning  as  the  in- 

come  of  the 
'  penonal 

estate,  wbA 

The  esse  was  argued  by  Popham  and  Egerton,  and  it  was  adjudged 
that  the  sale  was  good  by  the  three  executors,  either  by  the  com* 
mon  law,  or  by  the  statute  21  H.  8.  c.  4. ;  for  when  he  derises  the 
land  to  four  to  sell,  and  afterwards  makes  them  his  executors,  this 
doth  tantamount  as  if  at  the  first  he  had  devised  that  such  his  exe* 
cators  should  sell ;  and  in  such  a  case  at  the  common  law,  the  sale 
by  three,  the  fourth  refusing,  was  good ;  for  these  three  may  per- 
form the  will  without  the  fourth,  but  the  statute  makes  it  clear.'' 
See  the  remark  of  Lord  Kenyon  on  this  statute,  viz.  that  the  law 
before  the  statute,  was  considered  as  doubtful,  and  that  the  statute 
was  made  rather  to  remove  doubts  than  to  make  a  new  law. 
6  T.  R.  396. 

It  is  proper  however  to  add,  that  though  such  a  sale  by  one  or 
some  of  the  trustees  and  executors,  the  rest  refusing,  should  seem 
to  be  good  and  valid  to  ctirrj  the  whole  legal  estate  and  interest, 
yet  where  the  receipts  of  the  trustees  are,  by  the  deed,  made  dis* 
charges  to  the  purchaser,  there  may  be  doubts  whether  he  would 
be  safe  in  paying  his  purchase  monej  without  a  receipt  and  ac» 
Imowledgment  in  which  all  are  joined. 

It  is  a  general  nlle,  that  where  property  is  deyised  to  be  sold  by  ^^*y«<^ 

the  trustees  for  particulaV  jptirposes,  as  for  payment  of  debts  and  real  into 

t  >  Dersonal 

legacies,  nothing  more  is  subj66t'tban  those  purposes  require,  and  estate,  in 

th«  personal  estate  must  first  be  adpltNti'    There  is,  in  these  cases.  ^W^f 

therefore,  always  a  resulting  trust  of  thrdrNSdne,  after  the  purposes  tial  and 

are  answered:  the  real  results  to  the  reaf^!,Wi|[,the  personal  to  the  ^  ^^^^^ 

personal  representative;  and  if  the  persooiil'tt^iitf&cient  to  answer 

all  the  purposes,  the  whole  real  estate  resuIcbSLad  descends  to  the 

betr,  or  goes  to  the  residuary  devisee.    And  jby  the  way  it  may  be 

bere  noticed,  that  this  residue  is  not  like  the  residue  that  arises  by 

lapse,  m  respect  to  which  there  is  a  difference  between  real  and 

^personal  estate,  as  has  before  been  observed. 

Bat  sometimes  by  the  effect  of  .the  dispositions  of  the  will,  as 

where  there  are  ulterior  general  purposes  to  be  answered  by  the 
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^o.  1.   my  p(^s(Koal  ^sUt^,  aiid  tbe  aimual  income  tliereo^  respec- 

t^i^r^r^  ^'''^^^"  ^""^ ""  touchingmy  personal  estate  remainingafter 
said  mo-  payment  of  my  debts,  fiineral  £ui4  tiro^ainentary  charges^  and 
Ac'shallbe  ^^  legacies  hereinafter,  bequeathed^  I  g;ive.tbe^fi|^me  to  the 
subject  to  ,  gaid  irustpes,  their  executors,  administrators  and  assiims, 
Bitions  af- .  upou  fh^-^trusts,  and  )Cbr  the  ii^^ts'^d  purpp^es,  and  under 

^termen- 

^$^le,.. which  rgq,ii;ire  the  eatate  to.  be  conreited,  as.  is.  ^e  jg^se  ^  io 
the^ifiU  til  which  this  note  is  attached,  the  real  estat^  hy  th^  direc- 
tio]^  to.s^ll  is  made  personal. estate  out  and  qiU  as  it  is  usiially,  eX' 

.^pressed.  And  then  there  is' no  respUancy  for  the  heir  at.law^^  bat 
.tb^  character  of  jpersoDalty  is  impressed  upon  it  to  all  ^vite;pts  and 
purposes ;.  and  if  there  is  a  residue  it  goes  with,  the  residuary  be- 
g^uest,  or  if  there  Is  no^disposttion  of  the  residue,  then^ere  appoint- 

^.ment  of  an*  executor  is  sufficient  to  carry^  it  to  him,  either  for  bo 
,  own  ^benefit,  or  ap  trustee  for  the  pext  of-kiu  ;  ii^hich  question,  be- 

,  t^?f  Q  the  i^^ciitor  ^o^  Aex^  ef  kin,^  has  been  discussed  in  a  preced- 
ing c^j^er  under,  its,  proper  title ;  see  2  Bro.  C.  C.  ^89,  and  1  Yez. 
Jun.  44,  Robinson  o.  Taylor,  and  see  11  Vez.  Jun.  .87,  ^rry  v* 

.,  U^er.  .,Tbe  truth  b,  irhen  the  estate  is  puly  deyised  to  be  sold  to 

i^J.  ^^P^^  ^^  \^^'^h  ^^  ^  considered  as  in  the  ;nature  of>  chaigp 

pnly,  3  Vez.  Jun.  210,  .^aldemand  v.  Hudson. 

Of  themle    .  A  trustee  for  sale,,  as  Ipng  as  he  retains  that  cbar^i^er,  is  perer 
in  respect        '  ,  »  «  ,    ,.    ^ 

to  trastees  .P^;^>tted  to  purc^iase  for  hb  qwn  benefit.     And  though  }n  a  parti- 

^•^jj^^cularpase^there^may  be  jthe.inost  satisfactory  eridence  that  the 

transaction  amounts  to  no  more,  ^han  ^hat.  th^  general  interests  pf 

ju^ic^  ^d.of  th^  palates,  would  warrant ;  yet,  as  .the^  powers  of 

j,the  court  woujd  not  be  equal  to  protect  against  deception,^  Iroin 

^t^e  iiRpbssibinty  of  knQvring  the  truth  in  erery  case,  the  rule  p( 

^xqljp^ipn  piust  of  nejC^sity  be  uoiTersah  ^The  j^ound  ef  the  rule 

Is^.that  the  sityation  of  the  trust.ee  ^tos,  him  the  opportunity  of 

^,^n9wing  the  r^lue  ,of  the.^^tiite  he  is  to  .buy,  better  than  the  cestui 

.que  tnist,,  and  ^erefore  they  do, not  deal  on  equal  terms  ;  besides 

^-^hich,  he  w  by  his  tn;st  bpnnd  to  apply  his  knowledge  for  tjie  be* 

/lefit  of  his  qestui  que  trust;  and  therefore  he  capnot  be  permitted 

Jto  make  a  bargain  j9idTei;;sely  yith  the  party  wh«\sejnterest  he  is  in 

conscience  obliged  to  promote*.    Put  the  trustee  may  shak^  off  the 

character  of  a  trustee  by  a  previous,  agr^iQipent  with  his  cjestui  que 

trust,  if  of  age  apd  capable  of . discharging  hun>  (though  it  in^y  be 

difficult  to  detfsnnine  .when  that  has  ..j^en  doye  effectually)  and 
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and  Bubjeet  to  the'powers;  ^provisoes,  dedlafations  and  agfree-    nA^ 
mentd  heteiimftek' exprenssed  and  declared,'  of  and  cdnc^ilibii^ 
the  same,  tbiit  &  to  say,  upoft  trUst  thialHhAy,  the  ^aid  (triis-  J^^^ 
teiw),  or  tbe'burviv6r8  or  suWivor  of  4lieta^/or  thfe  eiecutorsr  property, 
or  adttaiilfotrators  of  sdch  surviTor;  do  atfd  shall  place  otrt  hu^pm^^ 
afid  investt  the  same  in  or  upon  any  of  the  parliamentary  J^^'JJ"? 
stocks' or  fUnds  of  Great  Britain,  or  on  real  ^securiti^i)  in  ^^terfla^*' 
Ebgklf d,'  at  interest,  and  do  and  shall  ^ary,  alter  or  trah^-  debta  itatf  - 
pMe  (4>  such  stocks,  funds  or  securities  for  others  of  the  like  i2dfoSrai'» 
nature,  when  and  so  often  as  it  shall  seem  expedient ;   and  ^^  tsestt-' 
do  and  shall  pay  the  interest  and  dividends  of  the  said  stocks,  char^. 
funds  and  securities,  unto  such  person  or  persons  only,  and  Tothetroa- " 
fin*  such  intents  and  purposes  only,  as  my  daughter,  E.  H.'tnut  tolo-  ' 
by  any 'Writing  or  writings  under  her  hand,  from  time  to  sameinUie 
time,  shall  diretet  or  appoint,  notwithstanding  any  cover-  ^^^^ 
tare  she  may  he  under ;  and  in  defiiult  of  such  direction  WiUipow. 
or  appointment,   and   in  the  mean  time  until  she  shall  ^e^ecuX 
mkke  any  such  direction  or  appointment,   do  and  shall:  ties. 
pay-  thfe  samd,  or  so  much  whereof  she  shall  or  may  from  diT&*  odt* 
time  to  time  happen  to  make  no  such  appointment,  into  the  ^^^  *®^ 
pi^pei' hands  of  my  said  daughter,  exclusively  (5)  of  any  has-  dau^ter 
band  she  may  happen  to  marry,  who  is  not  to  intermeddle  li«r  sepV 
therewith,  nor  is  the  same  or  any  part  thereof  to  be  subject  ^^  "'*• 
ot  liable  to  such  husband^s  conttoul,  debts,  or  engagements. 


put  hunself  in  circumstances  in  which  he  will  no  longer  be  the  per- 
son intrusted  to  sell,  and  then,  it  seems,  he  will  be  permitted  to 
purchase ;  see  the  cases  ex  parte  Bennett,  10  Vez.  Jnn.  381.  aod 
Sanderson  v*  Walker,  13  Vez.  Jan.  601. 

(5)  If  a  trustee  of  stock  take  upon  him  to  transfer  at  all  with-  Of  Uieprjh 

pri^ty  of 
oat  such  a  power  he  is  guilty  of  a  breach  of  trust,  and  the  cestui  giving  the 

que  trust  b  intitled  in  equity  to  his  election,  either  to  have  the  in-  ^JJI^nJui 

dividual  stock  restored  to  him,  or  to  have  the  money  it  produced  ;  secvritlcf, 

2  Atkl  191,  Harrison  v.  Harrison,  2  Bro.  C.  C.  ^b^^  Bostock  v. 

Blakeney,  1  Vez.  Jun.  297,  Powlet  o.  Herbert,  4  Vez.  Jan.  497, 

Long  9.  Stewart,  6  Vez.  Jun.  800,  (n). 

(6)  "Where  no  trustee  happens  to  be  appointed  for  the  wife  io  Where  no 
whose  se^mittf  use  property  is  detised,  the  husband  becomi^s  a  ^!!^ttd**^ 
troMe  for  the  wif^b ;  1  P.  Wms.  319. 
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marriage. 


With  ac- 
cruer by 
•urvivor- 
•hip. 


And  I  will  and  declare,  that  the  receipts  of  my  said  daiigh« 
ter,  or  of  such  person  or  persons  as  she  shall,  or  may,  from 
time  to  time,  direct  or  appoint  to  receive  such  dividends  or 
interest,  shall,  notwithstanding  any  such  coverture,  be  good 
and  effectual  releases  and  discharges  for  the  same,  or  so 
much  thereof  as  in  such  reet^te  shall  be  expressed  to  be 
received ;  and  from,  and  immediately  after  the  decease  of 
my  said  daughter,  upon  trust,  that  they,  the  said  trustees  w 
trustee,  for  the  time  being,  do  and  shall  pay,  or  transfer,  all 
such  principal  monies,  stocks,  funds,  and  securities,  unto 
aU  and  every  the  child,  or  children,  of  the  body  of  my  said 
daughter,  lawfully  to  be  b^otten,  equally  to  be  divided  be- 
tween, or  among  them,  share  and  share  alike,  if  there  shall  be 
more  than  one ;  and  if  there  shall  be  but  one  such  child,  the 
whole  to  be  paid  or  transferred  to  such  one  child ;  the  share 
or  shares  of  such  of  them,  as  shall  be  a  daughter,  or  daugh- 
ters, to  become  vested  in  her  or  them  respectively,  on  her  or 
their  attaining  her  or  their  age,  or  respective  ages  of  SI 
years,  or  on  the  day,  or  respective  days,  of  her  o^  their  mar- 
riage, which  shall  first  happen ;  and  the  share  or  shares  of  such 
of  them,  as  shall  be  a  son,  or  sons,  to  become  vested  in  him 
or  them  respectively,  on  his  or  their  attaining  his  or  their 
age,  or  respective  ages^  of  21  years,  and  to  be  paid  or  trans- 
ferred at  such  age  or  ages,  time  or  times,  as  aforesaid,  to 
such  of  the  said  daughters  or  sons,  as  shall  arrive  at,  or  at- 
tain, the  same,  after  the  decease  of  my  said  daughter ;  but 
as  to  such  of  them  as  shall  arrive  at,  or  attain  such  age  or 
ages,  time  or  times,  as  aforesaid,  in  the  life^me  of  my  said 
daughter,  the  payment  or  transfer  of  his,  her.  or  their  share 
or  shares,  to  be  postponed  till  after  her  decease  :  provided, 
and  I  do  hereby  declare  my  will  to  be,  that  if  any  such  child, 
or  children,  being  a  son  or  sons,  shall  depart  this  life  before 
he  or  they  shall  attain  his  or  their  respective  ages  of  SI 
years,  or  being  a  daughter,  or  daughters,  shall  happen  to  die 
before  she  or  they  shall  attain  her  or  their  age,  or  respective 
ages  of  SI  years,  or  be  married,  then  the  share  or  shares  of 
him,  her,  or  them  so  dying,  shall  go  and  accrue  to  the  sur- 
vivors or  survivor,  or  others  or  other,  of  such  children,  and 
be  equally  divided  amongst  them,  if  more  than  one,  share 
and  share  alike ;  and  the  same  shall  become  vested  and  pay* 
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Mcy  or  transferable,  at  such  ages,  days,  and  times,  as  his,    No.  1. 
her,  and  their  original  portion  and  portions  are  hereby  di-  ""^^^^^^ 
rected  to  become  vested  and  payable,  or  transferable,  as 
aforesaid ;  and  in  case  of  the  death  of  any  other  of  the  said 
children  of  my  said  daughter,  before  such  accruing  or  sur- 
▼iving  share,  or  shares,  shall  become  vested  as  aforesaid, 
then  every  such  accruing  or  surviving  part,  or  share,  shall 
again  be  subject,  and  liable  to  such  right,  chance,  contin- 
gency, or  condition,  or  accruer  to,  and  amongst  the  survivors 
or  survivor  (7),  and  others,  or  other,  of  the  said  children,  as 
herein-befere  is  provided,  touching  the  said  original  portion, 
or  portions;  and  upon  further  trust,  that  the  said  trustees,  Provision 
or  trustee,  for  the  time  being,  do  and  sliall,  after  the  decease  ttntittr" 
of  my  said  daughter,  pay  and  ajpply  the  dividends  or  interest 
of  the  share,  or  shares,  of  such  of  the  said  children  as  shall 
not  have  acquired  a  vested  interest  in  the  portion,  or  por- 
tions, herein-before  provided,  or  intended  for  him,  her,  or 
them,  respectively,  for,  and  towards,  his,  her,  or  their  main- 
tenance and  education,  respectively,  until  the  same  respec- 
tively shall  become  payable.    Provided,  that  if  there  shall  ^  ^  ?^ 
be  no  child  of  the  body  of  my  said  daughter,  lawfully  begot-  no  child  to 
ten,  or  there  being  one  or  more  such  child  or  children,  and  benefit  ^of 
soch  ef  them  as  shall  be  a  son  or  sons,  shaU  happen  to  die  ^^Q^^^ed' 
before  he  or  they  diall  attain  the  age  of  21  years,  and  such  tmst,  then 
of  them  as  shall  be  a  daughter,  or  daughters,  shall  happen  to  testator's 
die  before  she  or  they  shall  attain  her  or  their  age,  or  re-  ^Iv^ends.^ 
spective  ages  of  91  years,  or  be  married,  then,  and  in  such  ^ 
case,  it  is  my  will,  that  they,  the  said  trustees,  or  trustee,  for 

the  time  being,  shall  pay  or  empower ,  to  receive  the 

dividends,  or  interests  thereof  during  her  life,  and  from  and 
immediately  after  her  decease,  do,  and  shall  raise  the  sum 


■^ 


(7)  A*  gires  1000/.  among  four  persons,  as  tenants  in  common,  of  i^e 

and  directs,  that  if  one  of  them  dies  before  91,  or  marriage,  it  shall  ^1^"?^    ^ 

'  '  making  the 

sarviye  to  the  other ;  If  one  dies,  and  three  are  liTing,  the  share  of  accruing 
that  one  so  dying,  will  sunrite  to  the  other  three ;  but  if  a  second  j^^^^^  ^,„^* 
dies,  nothing  will  sanriTe  bat  his  original  sbare,  for  the  accrning  Tivorshiv. 
share  is  anew  legacy,  3  Atk.  80.  3  Ch.  Rep.  131.  1  P.  Wms.  276. 
Ca.  temp.  Talb.  134, 1  Bro,  C.  C.  675.    The  will,  therefore,  mast 
specially  provide  for  this. 
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TSfo.  1.  of  — -7/.  of  lawful  money  of  Great  BHtain,  aiirf  pay  the 

^^"^^^^^  same  to  my  nephew  D.,  his  execntors,  or  administratoi^ 

her  de-  &nd  do,  and  shain  p&y,  or  transfer,  one  third  p^t  of 'the  sin^ 

roiM-Mi^e  plus' thereof,  to ^  her  executors,  or  administrator^ 

•um  of  — /.  one  other  third  part  to  - — '• ,  her  eiecutors,  o^  adnainis- 

and  to  di-  trators,  and  th^  remaining  third  part  theredfj  to , 

purphis^  h^i*  executors,  or  administrators ;  provided,  that  in'  case  my 

!^an§  —  ^^^  daughter  shall  be  in  her  minority,  and  unmarried  at  the 

Proviso,  in  time  of  my  decease,  the  said  trustees,  or  trustee,  for  the 

dim  ht^»  time  being,  shall  apply  the  dividends,  or  interest  of  such  prin- 

being  a  cipal  monies,  stocks,  funds,  or  securities,  as  aforesaid,  for, 

testator's  or  towards  her  maintenance  and  education,  until  she  shall 

appwlng*^  attain  her  age  of  21,  or  shall  be  married  ;  provided  further, 

the  divi-  that  it  shall  be  lawful  for  my  said  trustees,  or  trustee,  for  the 

dends  for  ,  ^         .  ^     ^  '  ' 

her  main-  tifne  being,  in  case  my  said  daughter  shall  marry,  (so  as  such 

nntii  her  marriage,  if  she  shall  be  under  the  age  of  31  years,  shall  be 

c^*n«  0^  had  with  the  consent  (8)  of  her  guardians  or  guardian,)  to 


(8)  A  point  has  been  made,  whether  notice  to  the  parly  wasneces- 
aaiy  or  not ;  and  it  has  been  decided  to  be  not  necessary  ••  'WUliaffiS  v. 
Fry,  1  Mod.  86.  In  adTeritng  to  Frances's  case,  8  Relp.  9S.  where  it 
was  ruled,  that  the  party  ought  to  haTO  notice,  the  chief  justice  oIk 
8er?ed,  that  in  that  case,  the  party  to  foe  excluded,  was  the  hdr 
at  law,  but  not  so  in  the  case  before  him,'  p.  88.  In  the  cas6 
above-mentioned,  evidence  was  produced  to  shew,  that  the  trustees 
gave  consent  after  the  marriage ;  but  Lord  Vaughan  observed, 
that  the  post  consent  wflis  nothing,  for  consent  cannot  be  had  of 
things  which  cannot  be  otherwise ;  a  man  cannot  be  said  to  consent 
to  his  stature,  or  the  colour  of  his  hair.  1  Mod.  313.  But  as  to 
ibis  point,  respecting  the  operation  of  post  consent,  there  may,  per- 
haps, be  a  difference  between  a  restriction  upon  marriage  without 
consent,  and  against  consent.  See  Fleming  v*  Waldegrave,  1  €h. 
Rep.  68.  cited  2  Vem.  573.  It  is  the  doctrine  of  the  ecclesiastical 
courts,  and  of  the  divii  law,  that  matrimony  should  be  free,  and 
courts  of  equity  lean  towards  the  same  doctrine,  making  a  distinc- 
tion,  however,  between  conditions  absolute,  and  conditions  foi* 
lowed  by  a  devise  over,  to  which  Lord  EMe  gavjB  the  app^ation  of 
conditionat  iimftations.  Thus,  where  a  testator  devised  3000/.  to 
his  daughter,  at-^l;  or  marriage^  prorvided  shemarried'witli  the  con- 
sent of   B.  and  if  she  married  without  such' consent^  then  she  wa* 
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raise,  by  and  out  of  the  said  principal  money,  stocks,  funds,  ^  No^^ 
or  secnritieR,  the  sum  of  — L  of  lawful  money  of  Great  Bri- 
tain, and  to  pay  the  same  upon,  or  immediately  after,  such 
marriage,  to  such  person  or  persons,  and  for  such  purjposes, 
as  my  said  daughter,  by  any  writing,  or  writings,  under  her 
hand,  attested  by  two  or  more  credible  witnesses,  shall  di* 


to  bare  only  500/.  and  the  3000/.  legacy  was  to  cease.    The  daugh- 
ter married  without  consent,  yet  the  whole  3000/.  legacy  was  ad- 
judged to  her,  because  it  was  not  devised  over,  but  only  to  fall 
into  the  surplus,  Garret  et  Ux.  v.  Pritty,  2  Vem.  203.     And  this 
case  was  cited  and  confirmed,  1  Atk.  375.     But  where  there  was 
the  derise  of  a  legacy  to  a  daughter,  but  if  she  married  without  her 
mother's  consent,  then  500/.  of  the  daughter's  legacy  was  to  go  to 
the  son,  there,  upon  the  daughter's  marrying  without  the  mother's 
consent,  it  was  decreed  that  the  son  should  hare  the  500/.  for  it  was 
said  by  the  court  that  it  was  not  to  be  taken  as  a  clause  in  terro- 
rem  only,  but  that  the  500/.  deriscd  over  was  well  devised  over, 
being  an  interest  vested  in  the  ulterior  devisee,  2  Vem.  357.  Strat- 
ton,  V.  Grymes ;  3  Atk.  367.     In  a  subsequent  case,  where  a 
portion  was  given  to  a  daughter,  with  a  like  restriction,  if  she  mar- 
ried without  consent,  without  any  limitation  as  ;fco  time,  followed 
by  a  disposition  of  the  portion  to  another  person,  upon  breach  of 
the  condition,  the  court  held,  that  the  marriage,  without  consent, 
was  such  breach  of  the  condition,  and  that  though  a  condition  sub- 
sequent, the  court  could  not  relieve  against  the  forfeiture,  by  rea- 
son of  the  devise  over  ;  although  it  was  a  hard  condition,  no  time 
being  limited,  and  extending  to  a  marriage  even  after  the  age  of  ^1. 
Aston  V.  Aiton,  S  Vern.  45^.     It  has  been  held  that  a  devise  of 
the  residue  is  equivalent  to  a  devise  over.  Ames  and  Harmer,  1  £q. 
Abridg.  112.     Wheeler,  v.  Bingham,  3  Atk.  364.    Scott  9.  Tyler, 
*iBro.  C.  C.  431. 

In  our  own  Ikw  a  distinction  has  always  been  taken  between 
the  cases,  wherein  the  condition  has  been  precedent,  and  where- 
in it  has  been  subsequent.  And,  generally,  this  seems  also  to  have 
been  the  sense  of  the  civil  law.  For  where  a  legacy  was  given  upon 
a  precedent  facf,  which  might,  or  might  not  happen,  or  directed  to  5^ 
paid  at  a  certain  time,  which  might  or  might  not  come,  if  the  fact 
required  did  not  happen,  or  the  time  required  never  came,  by  the 
civil  law  the  legacy  was  lost.  Dig.  L.  xxxvi.  Tit.  2.  1.  ^1,  29.  L. 
VOL.  II.  n 


X 


niatri- 
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No.  L    rect ;  and  I  give  tfie  fbUowing  legacies,  that  ib  to  say,  I  give 
to  my  mother  300/. ;  to  my  three  sisters  100/.  a-piece ;  io  ray 

nephew;  J.  H ,  300L ;  to  my  niece  8 100/. ;  to  Mrs. 

B  ■  and  her  daughter,  20/.  a-piece,  for  a  ring ;  to  Mr. 
N-  50/. ;  and  to  each  of  my  executors,  hereinafter  ap* 
pointed,  50/.    And  I  appoint  the  said execators 


Ofcoiidi-  IXZ7.  Tit.  1.  1.  41.  By  Ulpian.  Bui  m  respect  to  restraints 
fttraiut  of  upon  matrimony,  the  civil  law  madtf  no  distioctioo  between  con* 
ditions  precedent,  and  conditions  subsequent,  however  it  might 
admit  such  distinction  in  other  cases.  \Vhile  in  the  decisions  of 
cur  own  courts,  this  distinctiou  has  been  applied  io  matrimonj,  as 
weU  as  to  other  cases.  In  the  case  of  Gillet,  v,  Wray,  1  P.  Wm9« 
28*1,  one  by  will  left  to  his  grand-daughter,  an  annuity  of  lOL 
and  afterwards,  by  a  codicil  to  his  will,  declared,  *^  that  if  hi^ 
grand-daughter  should  marry  with  the  good-liking  of  his  trustees^ 
then  she  should  hare  150/.  and  her  first  annuity  should  cease.'' 
ThQ  grand-daughter  afterwards  married  a  man  without  the  consent 
of  the  trustees,  and  Lord  Cowper  would  not  relicTe  against  the 
condition.  And  it  seems,  from  that  case,  that  where  the  condition 
is  in  the  affirmatire,  and  introduced  with  the  conjunction  t/,  it  b  a 
Condition  precedent*  But  it  may  be  seen  from  the  case  of  Taylor 
V.  Bury,  2  P.  Wms.  625,  that  the  Courts  will  gladly  lay  bold  of 
circumstances,  to  aroid  the  construction  of  a  condition  precedent, 
in  cases  of  restriction  upon  matrimony.  In  that  case,  one  de» 
▼ised  the  resTdue  of  his  personal  estate  to  I.  S.  proTtded  she  mar^ 
rted  with  the  consent  of  his  two  executors.  One  of  them  died,  and 
she  married  without  the  consent  of  the  survivor.  This  was  consi- 
dered as  a  condition  subsequent,  and  the  grounds  upon  which  it  was 
so  considered,  were  two :  first,  that  it  was  the  devise  of  the  resi* 
duum,  which,  if  the  condition  were  held  to  be  precedent,  migbt 
not  have  vested  till  20  or  SO  years  after  the  testator's  death. 
2nd.  That  the  bequest  was  first  to  I.  S.,  which,  if  the  will  had 
stopped  there,  would  have  bciMi  an  absolute  devise,  and  the  condi- 
tion annexed  followed  the  devise.  And  thus  considering  it,  the  rule 
of  law  applied,  viz.  that  if  a  condition  subsequent  becomes  impossi- 
ble,  by  the  act  of  God,  the  grantee  is  excused  from  the  condition.  In 
this  case  it  became  impossible,  inasmuch  as  the  consent  of  both 
executors  was  required,  and  one  was  ddad.  TJicse  distinctions  he^ 
tweeu  conditions  precedent  and  subsequent,  were  taken  in  the  case 
of  Long  V.  Dennis,  4  Burr*  2052:  but  all  the  court  in  that  case 
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of  this  my  last  will  and  testament.    Provided,  and  my  will     No*  1 . 
is,  that  if  the  said,  &c.  or  any  of  them,  or  any  of  their  heirs>         , 

'  '  J       ^  ^  'f     '  Proviso 

executors,  administrators,  or  assigns^  or  any  trustees  or  trus-  for  cbanf^* 
tee,  to  be  appointed  in  the  stead  or  place  of  any  of  them,  as  ^^^  J."J 
herein-after  is  mentioned,  shall  die,  or  be  desirous  of  being  their  jn- 
discharged  from,  or  refuse,  or  decline  to  act,  or  become  in- 


agreed,  that  all  Conditions  in  restraint  of  marriage,  are  to  find  no 
favour  in  any  court  of  jastice.  There  the  condition  was,  that 
*^  in  case  I.  S.  should  marry  with  any  woman,  not  having  a  com- 
petent marriage  portion,  or  without  the  consent  and  approbation  of 
the  trustees,  to  be  expressed  in  writing,''  then  the  estate  was  to  go 
over.  Lord  Mansfield  said  the  construction  must  be  to  vest  the 
estate,  in  case  I.  S.  married  a  woman  of  competent  fortune,  or  had 
the  consent  and  approbation  of  his  trustees  to  marry  a  woman  with- 
out one  ;  and  I.  S.  having  married  a  woman  with  a  competent  por* 
tion,  though  without  the  consent  of  the  trustees,  it  was  adjudged^ 
that  a  compliance  with  either  part  of  the  alternative,  was  a  per* 
formance  of  the  condition.  It  may  be  worthy  of  remark,  that  in 
this  case,  it  was  declared  by  the  testator,  that  the  condition  should 
not  be  construed  in  terrorem,  which  express  caution,  the  chief  jus* 
tice  said,  made  it  doubly  in  terrorem. 

Where  conditions  of  this  sort  respect  interests  in  lands,  such 
conditions  shall  prevail,  and  It  will  make  no  difference,  whethei: 
It  be  precedent  or  subsequent,  or  whether  there  be  or  be  not  a  de- 
mise over :  which  is  a  doctrine  in  conformity  with  the  rule,  that  por« 
tions  or  legacies  charged  upon  lands,  do  not  vest  until  the  period  of 
payment  arrives.  And  with  respect  to  personal  legacies,  where  the 
condition  in  restraint  of  marriage,  is  followed  by  a  devise  over,  the 
rule  is  the  same ;  but  where,  in  the  case  of  personalty ,  the  condition 
be  con^deted  as  subsequent,  and  there  is  no  devise  over,  the  courts  will 
construe  such  a  condition  in  terrorem ;  and  it  is  said  that  the  doctrin? 
is  grounded  upon  an  inclination  in  the  court  of  chancery,  to  conform 
io  the  maxims  of  thecivil  law,  and  ecclesiastical  courts,  in  this  respect. 
It  is  to  be  observed,  however,  that  this  conformity  is  not  maintained 
'  throughout ;  since,  whether  there  be  a  gift  over  or  not,  makes  no 
difference  in  the  decisions  of  the  ecclesiastical  court.  But  it  may  be 
doubted,  whether  it  is  quite  correct  to  say,  that  the  ecclesiastical 
^oUrt  recognises  no  distinction  between  conditions  precedent,  and 
'conditions  subsequent^  in  respect  to  this  question.    The  truth  seeits 

b2 
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No.  1.  capable  of  acting  in  the  trusts  of  this  my  will,  before  the 
same  respectively  shall  hare  been  fiilly  executed,  performed, 
or  discharged,  then,  and  in  siich  case,  and  so 'often  as  the 
same  shall  hajqpen,  it  shall  and  may  be  lawful,  to  and  for  the 
person,  or  persons,  who,  for  the  time  being,  shall  be  entitled 
^^  the  dividends,  or  interest,  of  the  residue  of  my  personal 


to  be,  that  where  the  title  to  the  legacy  is  made  to  depend  upon 
the  marriage,  with  consent,  although  the  ecclesiastical  court,  not* 
withstanding  itsfavour  towards  matrimony,  yields  to  the  necessity 
•f  considering  marriage  as  a  proper  condition  precedent,  so  that  in 
such  case,  until  marriage,  the  legacy  shall  not  vest ;  still  it  regards 
the  matter  of  consent,  which  operates  as  a  restraint  upon  the  mar- 
riage, as  no  integral  part  of  the  condition,  but  rather  as  a  circnm- 
stance  and  an  appendage.  Bat  it  does  not  appear,  upon  an  atten- 
tiTO  perusal  of  the  great  aggregation  of  cases,  which  bear  upon  this 
subject,  that  our  law  has  followed  the  ecclesiastical  court  to  this 
extent,  but  with  more  propriety,  wherever  the  conditio^  is  clearly, 
and  unavoidably,  a  condition  precedent,  it  regards  the  necessity  for 
the  consent,  whether  required  by  settlement,  or  will,  as  an  integral 
part  of  it.  This  seemed  to  be  the  firm  opinion  of  Lord  Chief  Baroa 
Comyns,  in  the  great  case  of  Harvey  u.  AstoO,  Comyns,  7^.  and 
also  of  the  chancellor  and  judges  iu  the  case  of  Scott  o.  Tyler,  2 
Brown,  431.  in  which  the  reader  will  find  the  legal  reasons  for  so 
considering  this  point  learnedly  expounded,  in  the  very  elaborate 
argument  of  Mr.  Hargra^e.  And  see  the  case  of  Creagh  et  Uxor 
v.  Wilson,  2  Vem.  572.  which  was  relied  upon  by  Chief  Baron 
Comyns.  It  is  to  be  lamented,  however,  that  this  part  of  the 
question  has  been  left  in  some  uncertainty,  an  uncertainty  not  a 
all  removed  by  the  note  of  Mr.  Serjeant  Williams  to  the  case  of 
Harvey  o.  Aston,  in  Lord  Talbot's  cases,  which  seems  in  some 
respects  to  be  an  incorrect  view  of  the  doctrine.  Nor  can  his 
position  be  muntained,  that  in  the  case  of  land,  whether  the  con- 
dition be  precedent,  or  subsequeniy  the  interest  can  neTer  vest,  un- 
til the  condition  be  performed ;  for  when  we  say  that  the  condition 
is  subsequent^  we  inclusively  say  that  the  interest  is  vested,  Mr. 
Sanders's  note  to  Harvey  v^  Aston,  1  Atk.  380,  is  more  intelli* 
gent  and  correct,  though  we  cannot  accede  to  the  opinion  expressed 
in  that  n  >te,  that  a  condition,  involving  such  constraint,  and  plainly 
precedei/  ,  b  only  allowed  by  courts  of  equity  to  be  effectual, 
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estate,  if  such  person  or  persons  sball  be  of  fiiU  age ;  and  if  No.  1. 
not,  then  for  the  guardians,  or  guardian,  of  such  person^  or 
persons,  by  any  writing,  or  writings,  under  their,  his,  or  her 
hands  and  seals,  or  hand  and  seal,  to  nominate,  substitute, 
and  appoint,  any  other  person,  or  persons,  to  be  a  trustee^ 
or  trustees,  in, the  stead  or  place  of  him,  or  them,  so  dying, 


where  it  snbstitntes  a  less  for  a  greater  legacy.  A  distinction 
that  supposes  a  principle  of  law,  can  nerer,  without  a  great  sa* 
crifice  of  certainty  and  consistency,  be  made  to  Tary  with  the  Ta« 
rying  drcumstances  of  the  cases. 

We  should  not  finish  this  note  witboat  adding,  that  whererer  a 
trustee,  InTested  with  the  power  of  restraint,  withholds  his  consent 
without  just  cause^  or  on  improper  grounds,  a  court  of  equity  will 
supply  such  consent.  See  Peyton  v.  Bury,  %  P.  Wms.  628.  And 
1  Atk.  375.  S  Atk.  16.  And  more  particularly  where  the  executor 
appears  to  haTe  an  interest  operating  on  hislMhaviour  in  this  re* 
spect.  Long  9.  Dennis,  4  Burr.  2052.  If  an  absolute  consent  be 
giTen  it  is  irrevocable.  Dash  wood  v.  Bulkeley,  10  Vez.  242.  And 
if  a  eondhional  consent  be  giren,  and  the  condition  be  performed, 
such  consent  becomes  absolute.  But  if  a  trustee  consents  to  a  mar- 
riage, on  condition  of  a  settlement  being  made,  and  such  settlement 
is  refused  to  be  made,  and  the  consent  in  consequence  retracted,  if 
the  marriage  afterwards  takes  place  without  a  fresh  consent,  equity 
will  not  reliere  against  the  forfeiture,  where  the  condition  is  subse- 
quent, and  a  derise  oTer.  lb.  If  a  portion  be  giTcn  in  considera- 
tion  that  a  daughter  should  ocTer  marry,  such  general  restraint  is 
clearly  inTalid,  being  repugnant  to  the  yery  law  of  the  creation. 
Swinb.  6tb  edit.  282.  And  as  all  conditions  in  restraint  of  marriage, 
are  considered  with  some  jealousy  by  the  courts,  a  strict  per- 
formance has  sometimes  been  dispensed  with:  as  where  only 
the  major  part  of  the  guardians  have  consented,  1  Atk.  375.  or, 
where  only  a  tacit  or  implied  consent  has  been  giTen,  2  Vem.  580. 
Where  the  condition  has  been  general,  it  has  been  construed  with  a 
limitation  to  the  period  of  minority,  2  P.  Wms.  547.  Where  the 
consent  has  been  once  giren,  a  second  marriage  has  been  held  good, 
without  consent,  3  Bro.  C.  C.  128.  And  eren  where  the  party 
bas  married  once,  between  the  will,  and  testator^s  death,  the  re- 
strtetion  has  been  adjudged  not  applicable  to  a  second  marriage, 
8  Ves.  Jon.  227.  Where  there  was  a  proviso  not  to  marry  without 
the  consent  of  certain  persons  first  had  in  writing,  and  ccvisent  was 
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No.  L  pr  desiring  to  be  discharged,  or  refusing,  or  declining  to 
act,  or  becoming  incapable  of  acting  as  aforesaid:  and 
that  when,  and  so  often,  as  any  new  trustee,  or  trustees, 
shall  be  nominated,  or  appointed,  as  aforesaid,  all  the 
trust-estates,  and  premises,  which  shall  then  be  vested  in 
the  trustee  or  trustees  so  dying,  or  desiring  to  be  discharged, 
or  refusing  or  declining  to  act,  or  becoming  incapable  of  acting 
as  aforesaid,  either  solely  or  jointly  with  the  other  trustee  or 
trttsteefi,  shAll  be  thelreiqpon  with  all  convenient  speed  con* 
veyed)  assigned,  and  taransferred  in  such  sort  and  manner^ 
and  so  as  that  Ae  same  shall  and  may  be  legally  and  eflfec- 
tually  vested  in  the  surviving  or  continuing  trustee  or  trus« 
tees  of  the  same  trust  estates  and  premises  respectively ;  and 
such  new  or  other  trustee  or  trustees,  or  if  there  shall  be  no 
contin^iing  trustee  or  trustees  of  the  same  trust  estates,  and 
premises,  then  in  such  new  trustee  only,  upon  the  same  trusts 
as  are  hereinbefore  declared  or  expressed,  of  or  concerning 
the  same  trust  estates  and  premises  respectively,  the  trustee 
or  trustees  whereof  shall  so  die,  or  be  desirous  of  being  dis- 
charged, or  refuse  or  decline  to  act,  or  be  incapable  of  acting  as 
aforesaid,  or  such  of  them  as  shall  be  then  subsisting  or  capa- 
ble of  taking  effect.  And  my  further  will  is,  that  all  and  every 
such  new  trustee  or  trustees  shall  or  may  in  all  things  act 
and  assist  in  the  management,  carrying  on,  and  executing  of 
the  trusts  t9  which  Ifc  or  they  shall  be  so  appointed,  in  con- 
junction with  the  other  tlien  surviving  or  continuing  trus* 
tees  or  trustee  of  the  same  trust  estates,  and  premises,  if 
there  shall  be  any  such  continuing  trustees  or  trustee,  and  if 
not,  then  by  himself  or  themselves  respectively,  as  fully  and 


girc^,  but  Qot  in  writing,  it  was  aaid  by  SeijeantElib,  in  the  case  of 
Fay  et  Ux,  v.  Pester,  1  Mod.  306,  in  addressing  the  coort  to  hura 
been  ruled  good  by  them  upon  another  occasion,  and  such  niliiig 
was  recognised  by  Lord  Chief  Baron  Hale,  who  observed,  that 
there  was  great  equity  in  it,  because  such  restraint  was  only  a  pro- 
Tident  circunstance  for  obliging  the  party  to  obtain  qonsent  by  a 
more  solemfi  coiAiDanication)  and  to  a^ertain  the  fact  of  its  httrinf 
been  gcanied ;  and  therefose  it  was  rather  caKUlxistanoe  t|iaa  nib- 
stance* 
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i^Sectually,  and  with  all  the  same  power  and  powers,  anthe-  Np.  |. 
rityand  authorities,  of  consent,  approbation,  discretion,  sell- 
ing^  conveying,  calling  in,  laying  out  and  investing,  giving 
and  signing  receipts,  indemnifications,  and  discharges,  to 
purchasers  and  others,  and  all  other  powers  and  authorities 
whatsoever,  as  if  he  or  they  had  been  originally  in  and  by 
this  my  will  nominated  a  trustee,  or  the  trustees  for  the  pur« 
poses  for  which  such  new  trustee  or  trustees  respectively 
shall  be  appointed  trustee  or  trustees,  or  as  the  trustee  ot 
trustees  named  in  this  ray  will,  his  or  their  heirs,  executors, 
administrators,  or  assigns,  in  or  to  whose  place  such  new 
trustee  or  trustees  shall  respectively  come  or  succeed,  are  or 
is  enabled  to  do,  or  could  or  might  have  done,  under  and  by 
virtue  of  this  my  will,  if  then  living  and  continuing  to  act  in 
the  trusts  hereby  reposed  in  him  or  them,  any  thing  herein- 
before contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing.  And  my  will  further  is,  that  the  several  trustees 
hereby  appointed  or  to  be  appointed  in  pursuance  of  this  my 
will,  or  any  of  flie  heirs,  executors,  admioistv^tiHrs^  or  at« 
signs,  of  them,  or  any  of  tliem,  riiaB  not  be  cbpvged  or  charge* 
able  with  any  more  of  the  said  trust  monies  ajid  premises^ 
than  th?y  respectively  shall  actually  receive,  c^nd  thfit  one  of 
them  shall  not  be  answerable  or  accountable  ibr  the  others 
or  other  of  them,  or  for  the  acts,  receipts,  neglects,  or  de« 
fanhs  of  the  others  or  other  of  tiiem,  but  each  one  for  his 
own  acts,  receipts,  neglects,  or  defaults  only ;  nor  shall  they, 
eitiber  or  any  of  them,  be  answerable  or  accountable  for  any 
banker,  broker,  or  other  .person,  with  whom  any  of  the  said 
trust  monies  may  be  deposited  for  safe  custody  or  otherwise^ 
in  ike  execution  of  the  ss^id  trusts,  nor  iar  the  insufficien<:;y 
or  deficiency  of  any  stocks,  funds,  or  securities,  m  or  upoa 
which  any  of  the  said  trust  monies  ivay  be  invM^d,  in  pitr* 
suance  of  and  in  conformity  to  this  my  will,  or  fiur  any  otisw 
misfortune,  loss,*  or  damage.  Which  nay  happcni  in  tb^  eve* 
cution  of  Ae  aforesaid  trusts,  or  otherwise  in  ralatitta  tbevo* 
to,  unless  the  same  shall  hoppeii  by  or  through  their  own 
wilful  defaults  respectively.  And  also'  that  they  Uka  saidf  se^ 
veral  trustees  so  appointed,  or  to  be  appointed,  shatt  anit 
may,  by  ^d  out  of  the  monies  which  sbidl  coma  to  dieir  re« 
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No.  2.  spective  hands,  by  virtue  of  the  triuto  aforesaid,  retain  t^ 
and  reimburse  himself  and  themselves,  and  allow  to  his  and 
their  co-trustee  and  co-trustees  all  costs,  charges,  and  ex- 
penses which  they  or  any  of  them  may  respectively  sustain  or 
expend,  or  be  put  unto,  in  or  about  the  execution  of  the 
trusts  aforesaid,  or  in  any  matter  relating  thereto.  And, 
lastly,  I  do  hereby  revoke  all  former  wills  by  me  at  any  time 
heretofore  made^  and  declare  this  only  to  be  my  last  will  and 
testament. 


No.  2. 


A  Will  disposing  principally  of  real  Property  in  ShareSf 
among  Children  and  Grandchildren*  (1) 

THIS  is  the  last  will  and  testament  of  me  J.  C.  of  N.  in 
the  parish  of  S.  in  the  county  of  Middlesex.  I  give  and  de* 
vise  unto  J.  F.  and  W.  A.  and  J.  C.  all  my  freehold  mes- 


Of  dcTiMt  (1)  Where  there  is  an  immediate  derise  to  all  the  children  er 
ren^^and  grandchildren,  or  children  and  grandchildren,  by  a  general  descrip- 
^M^  tion,  which  Tests  the  property  in  possession  upon  the  death  of  the 
testator,  and  is,  therefore,  then  distribntable,  none  bnt  those  in  ex- 
istence at  the  time,  and  answeringthe  description,  can  take ;  the  fand 
is  then  disposed  of,  and  distributed,  and  consequently  the  after-born 
children  are  excluded.  Bat,  if  the  Testing  in  possession  be  post- 
ponedj  so  that  no  distribution  need  take  place  at  the  death  of  the 
testator,  then  all  who  answer  the  description,  not  only  at  the  death  of 
the  testator,  but  bom  afterwards,  and  before  the  fund  is  to  Test  in 
possession,  shall  take ;  the  general  description  includes  jall ;  and 
until  the  period  of  distribution  arriTe,  none  are  excluded,  Hughes. 
o.  Hughes,  S^Bro.  C.  C.  434.  Barrington  v.  Tristram,  6  Vez.  Jun. 
345.  Walker  v.  Shore,  15  Vez.  132.  .Crone  o.  Odell,  1  Ball  v. 
Beatty  4i^.    This  rule  is  the  same  in  grants  as  in  wills,   .la  all 
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snages,  lands,  tenements,  and  hereditaments  whatsoever,  to  ^q^  9. 
hold  unto  them  the  said  J.  F.  W.  A.  and  J.  C.  and  their 
heirs,  to  the  use?,  upon  the  trusts,  for  the  intents  and  pur*^ 
poaes,  and  under  and  subject  to  the  powers,  provisos,  li- 
mitations, and  declarations  hereinafter  expressed,  limited, 
and  declared,  of  and  concerning  the  same,  that  is  to  say,  as 
to,  for  and  concerning  all  that  my  freehold  messuage  or  te- 


grants  of  estates  in  land  there  mast  be  a  person  in  existence  to  take 
at  the  time  the  estate  Tests  by  the  grant ;  therefore,  in  the  case  of  a 
conveyance  to  one  and  his  children  and  their  heirs,  if  he  has  child- 
sen  at  the  time,  the  father  and  all  his  children  take  jointly  in  fee, 
but  if  he  has  no  child  the  father  alone  takes ;  an  after  born  cliild 
cannot  take  because  the  gift  was  immediate.  So  if  a  devise  be  to  a 
man  and  his  children,  if  he  has  children  at  the  time,  the  expressed 
intent  of  the  testator  can  take  effect,  according  to  the  rule  of  the 
common  law ;  but  if  A.  devise  his  land  to  B.  and  his  children,  and  . 
B.  hath  not  any  issue  at  the  time  of  the  deTise,  he  takes  an  estate 
tail ;  for  the  intent,  which  is  the  guide  in  the  construction  of  a  will, 
is  clear  that  the  children  are  to  haTC  an  estate:  and  as  immediate 
devisees  they  cannot  take,  because  they  are  not  in  remm  n<itarae, 
and  by  way  of  remainder  they  cannot  take,  for  the  devisor  designed 
to  give  an  immediate  estate ;  therefore,  the  word  children  shall  in 
such  a  case  operate  as  a  word  of  limitation,  as  if  the  gift  had  been  ' 
to  B.  and  the  issue  of  his  body.    Wild's  case,  6  Rep.  16. 

On  these  general  principles  the  law  is  settled  that  where  a  gift  by 
will  is  immediate,  it  roust  operate  accordingly..  But  where  a  de- 
Tise or  gift  Is  to  one  for  life,  remainder  to  the  children,  or  where  the 
distribution  is  postponed  to  a  future  time,  then  the  children  bom 
during  the  life,  or  before  the  time  appointed  for  distribution,  become 
entitled.  Graves  v.  Boyle,  1  Atk.  509.  Haughton  v.  Harrison, 
2  Atk.  3i9.  Atty  General  v.  Crwpen,  1  Bro.  C.  C.  386.  Baldwin 
o.  Carver,  Cowp.  309.  Andrews  v.  Partington,  3  Bro.  C.  C.  401. 
Pulsford  v.  Hunter,  3.  Bro.  C.  C.  416. 

Under  a  bequest  to  children,  gnmdchildren  are  not  entitled,  ex- 
cept  from  necessity,  as,  if  the  will  would  be  otherwise  inoperative : 
Or,  where  the  testator  boi  clearly  shewn  by  other  words  that  he 
does  not  use  the  wor^  children  in  the  proper  sense,  but  according  to 
a  more  extensive  signification.  Radcliflfe  o.  Buckley,  10  Vez.  Jun. 
195.  by  the  Master  of  the  Rolls,  Sir  W.  Grant.  Crone  v.  Odcll,  1 
Ball  V.  Beatty,  449. 
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No.  S.  nenient  io  which  I  iiow  reside,  with  the  chaise-house,  wood- 
^'^y^^  house,  stable,  and  garden  thereunto  beloniring,  and  also  ail 
tesutor's  ^^^  ^y  freehold  messuage  or  tenement,  being  No.  5,  in  N. 
mwsui^es,  ^"^^  aforesaid,  with  the  garden  behind  the  same,  now  in  the 

Actotrus-  tenure  of ^  and  also  all  that  my  freehold  messuage 

or  tenement,  being  No.  4,  in  N.  street  aforesaid,  with  the 

garden  thereunto  belonging,  now  in  the  tenure  of 

together  with  all  the  fixtures  and  appurtenances  to  the  said 
messuage  or  tenement  and  premises,  or  any  of  them,  belong- 
ing, to  the  use  of  the  said  trustees,  their  heirs,  and  assigns, 
during  the  natural  life  of  my  wife  Sarah,  upon  trust  from 
To  keep      time  to  time,  during  the  continuance  of  that  estate,  to  cause 
in  repair,     ^he  same  premises  to  be  kept  in  good  substantial  repair,  and 
«ured"rrom  *^  ^  '^^P*  insured  from  loss  or  damage  by  fire,  to  the  fiiD 
^^^'  value  thereof,  or  as  near  thereto  as  may  be,  so  as  that  in  case 

any  such  loss  or  damage  shall  happen,  the  money  to  be  re- 
ceivcd  upon  or  by  means  of  such  insurance,  may  be  laid  out 
in  reinstating  the  same,  and  to  retain  or  apply  so  much  of 
the  yearly  rents,  issues,  and  profits  of  the  same  premises  as 
shall  be  necessary  for  the  respective  purposes  aforesaid;  and 
subject  and  without  prejudice  to  the  trusts  hereinbefore  de- 
clared, upon  trust  to  pay  unto  or  empower  my  said  wife  to 
receive  the  rents,  issues,  and  profits  of  the  same  premises,  or 
so  much  thereof  as  shall  remain  unapplied  for  the  purpose 
Limitation  aforesaid,  to  and  for  her  own  use  and  benefit ;  and  from  and 
tenancv  hi  immediately  after  the  decease  of  my  said  wife,  to  the  use  of 
fn  toi?  w'th  "'y  ^'^^  children,  William,  Henry,  James,  and  Elizabeth, 
cross  re-      as  tenants  in  common,  and  the  several  heirs  of  their  respec- 
tive bodies,  and  in  case  there  shall  be  a  failure  of  issue  of  any 
of  such  children,  then  as  to  the  share  or  shares  of  him,  her, 
or  them,  whose  issue  shall  so  fidl,  to  the  use  of  the  others  of 
them,  as  tenants  ^n  common,  and  the  several  heirs  of  their 
respective  bodies,  and  in  case  there  shall  be  a  fitilure  of  issue 
of  the  bodies  of  all  such  children  but  one,  then  to  the  use  of 
such  one  child,  and  the  heirs  of  his  or  her  body,  and  in  de- 
fault of  silch  issue,  to  the  use  of  my  own  right  heirs  for  ever. 
And  as  to  for  and  concerning  all  those  my  three  fi*eehoId 
messuages  or  tenements,  numbered  1,  S,  3,  situate  in  N. 

street  aforesaid,  and  now  in  the  several  occupations  of ^ 

with  the  gardens  and  appurtenances  thereunto  respectively 
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beloBglog,  to  the  use  of  the  said  trustees,  their  heirs,  and  No.  3. 
assi^a,  during  the  natural  life  of  my  said  son  William,  upon  ^"^VV 
trust,  to  suppprt  and  preserve  the  contipgent  remainders 
hereinafter  limited,  from  being  defeated  or  destroyed,  and 
upon  further  trust  from  time  to  time,  during  the  continuance 
of  that  estate  to  cause  the  said  premises  to  be  kept  in  good 
aod  substantial  repair,  and  to  be  kept  insured  from  loss  or 
damage  hy  fire,  to  the  full  value  thereof,  or  as  near  there- 
unto as  may  be,  so  as  that  in  case  any  such  loss  or  damage 
shall  happen,  the  money  to  be  received  upon  or  by  means  of 
such  insurance,  may  be  laid  out  in  reinstating  the  same,  and 
to  retain  or  apply  so  much  of  the  yearly  rents,  issues,  and 
pirofits  of  the  said  premises  as  shall  be  necessary  for  the  re- 
spiective  purposes  aforesaid;  and  subject  and  without  pre- 
judice to  the  trusts  hereinbefore  declared,  to  pay  the  rents, 
issues,  and  profits  of  the  same  premises,  or  so  much  thereof 
as  shall  reiQain  unapplied  for  the  purposes  aforesaid,  for  the 
use  and  benefit  of  my  said  son  William,  during  his  natural 
Ule,  and  from  and  iownediately  after  the  decease  of  my  said 
SQD  WiUiaqi,  to  the  use  of  all  and  every  the  child  and  child- 
ren,— [Sasfie  clause  as  before  for  creating  a  tenancy  in  com* 
mon  in  ^,  with  cross  remainders] — and  in  default  of  such 
issue,  to  the  use  of  my  said  sons  Henry  and  James,  and 
dai^bter  Elizabeth,  as  tenants  in  comm>n,  and  the  several 
heirs  of  their  respective  bodies, — [Same  clause  as  before, 
making  a  tenancy  in  common,  in  tail,  with  cross  remainders] 
— and  in  default  of  such  issue,  to  the  use  of  my  own  right 
heirs  for  ever.  And  as  to,  for,  and  concerning  all  those  my 
seven  freehold  messuages  or  tenements,  numbered  1,  S,  3, 4, 

5^  6,  aad  7,  situate  in y  with  the  out-houses,  gardens, 

and  appurtenances  theceunto  respectively  belonging,  as  the 

same  are  now  in  the  several  occupations  of ^  to  the  use 

of : —  aad ,  their  heirs  and  assigns,  during  the 

natural  life  of  my  said  son  Henry,  upon  trust  to  support  and 
preserve  the  contingiAt  remaiAders  hereinafter  limited  from, 
being  defeated  or  desitroyet},  and  upon  further  trust  firppi  time 
to  ti«ie  (saiiae  clause  fipr  keeping  premises  in  repair  and  in- 
suring freiU'  fice,  &c.)  w^  auitge^t  aj^d  without  prejudice  t9 
the  Uwto  l¥H'eiiibefore  declared  uppn  trusts  to  pay  %mh  rents, 
eiidpcefitoof  iho  l^t  iwentiowd  piews^,  or  svm^ch 

1 
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No.  S;    thereof  as  shall  remain  undisposed  of  for  the  purposes  afore- 
^^^^^^^^  said,  into  the  proper  hands  of  ray  said  son  Henry,  for  his  per- 
sona] support  and  maintenance,  for  which  his  receipts  in  writ- 
ing, signed  with  his  proper  hand  shall  alone  be  a  suificient 
•ffainsT       discharge.  Provided,  and  my  will  is,  that  in  case  my  said  son 
charging     Henry  shall  alien,  or  charge,  or  attempt  to  alien  or  charge  such 

or  incuiQ*     •  •  •  •      ■ 

boring.       his  beneficial  interest,  in  such  rents,  issues,  and  profits,  as  afore- 
said, or  any  part  thereof,  then  and  from  thenceforth  he  shall 
cease  to  have  any  benefit  thereout,  and  such  rents,  issues,  and 
profits,  as  he  my  son  Henry  would  otherwise  have  been  en- 
titled to,  shall  for  the  then  residue  of  his  life,  go  and  be  paid 
unto  the  person  or  persons  who  for  the  time  being  shall  be 
intitled  to  the  remainder  or  reversion  of  the  same  heredita- 
ments and  premises,  expectant  on  the  determination  of  the 
said  estate  so  limited  to  the  use  of  the  said  trustees,  their 
heirs,  and  assigns,  during  th^  life  of  my  said  son  Henry,  as 
aforesaid ;  and  from  and  immediately  after  the  decease  of 
my  said  son  Henry,  to  the  use  of  all  and  every  the  child  and 
children  of  the  body  of  my  son  Henry,  lawfully  to  be  begot- 
ten, as  tenants  in  common — [as  before  with  cross  remain- 
ders]— and  in  default  of  such  issue,  to  the  use  of  my  said  sons 
William  and  James,  and  daughter  Elizabeth,  as  tenants  in 
common, — [as  before] — and  in  default  of  such  issue,  to  the 
use  of  my  own  right  heirs  for  ever.    And  as  to,  for,  and  con- 
cerning all  those  my  8  freehold  messuages  or  tenements, 
numbered  1,  3,  3,  4,  5,  6,  7,  8,  situated,  &c.  with  the  appur- 
tenances thereto  respectively  belonging,  and  now  or  late  in 
the  several  occupations  of,  &c.  to  the  use  of  the  said  trus- 
tees, their  heirs  and  assigns,  during  the  natural  life  of  mj 
said  daughter  Elizabeth,  upon  trust  to  support  and  preserve, 
&c.  and  upon  further  trust  (to  keep  premises  in  repair  and 
insured  from  fire,  as  before)  and  subject,  and  without  preju- 
Clanscgiv-  dice  to  the  trusts  hereinbefore  declared  upon  trust  to  apply 
elusive  en-  ^^^^  rents,  issues,  and  profits  of  the  said  premises,  or  so  much 
joyment  to  thereof  as  shall  remain  undisposed  of  for  the  purposes  afore- 

a  married  *  ,  *       * 

daughter,  said,  into  the  proper  hands  of  my  said  daughter,  for  her  sole 
and  separate  use  and  benefit,  exclusively  of  any  husband  with 
whom  she  may  intermarry,  and  so  as  the  same  may  not  be 
subject  or  liable  to  the  power,  controul,  debts,  or  engage- 
ments of  any  such  husband,  and  her  receipt  alone  to  be  a . 
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sufficient  discharge  for  the  same,  notwithstanding  any  cover-    No.  2. 
tiire  she  may  be  under.    And  in  case  my  said  daughter  shall 
at  the  time  of  my  death  be  in  her  minority,  and  unmarried, 
then  to  apply  the  same  for  or  towards  her  maintenance  and 
educatioi)^  or  if  my  said  wife  shall  be  living,  to  pay  the  same 
over  to  her  my  said  wife,  in  order  that  she  may  apply  the 
same  for  that  purpose,  and  from  and  immediately  after  the 
decease  of  my  said  daughter,  to  the  use  of  all  and  every  the 
child  and  children  of  the  body  of  my  said  daughter,  lawfully 
to  be  begotten,  as  tenants  in  common — [limitation  to  her 
children  as  before,  re^iainder  over  on  &ilure  of  issue  to  tes- 
tator^s  sons  in  the  same  manner  as  before]  —provided  always, 
and  my  will  is  that  it  shall  and  may  be  lawful  to  and  for  the 
said  trustees,  and  the  survivors  and  survivor  of  them,  and 
the  executors  or  administrators  of  such  survivor,  by  inden-  Power  to 
ture  or  indentures  under  their  or  his  hands  and  seals,  or  building' 
hand  and  seal,  respectively  to  demise  or  lease  such  part  or  J^^i^on  ^ 
parts  of  the  said  vacant  ground  as  may  not  be  built  upon  at  leases. 
my  death,  unto  any  person  or  persons  who  may  be  willing 
to  build  upon  the  same  or  any  part  or  parts  thereof,  for  any 
term  or  number  of  years  not  exceeding  61  years  from  the 
making  thereof  respectively,  yet  so  as  that  no  erection  or 
building  shall  be  erected,  whereby  the  said  street,  called  St. 
James's  Street,  shall  be  rendered  of  less  width  in  any  }>art 
than  30  feet ;  and  to  demise  or  lease  all  or  any  of  the  residue 
of  the  hereditaments  hereinbefore  devised,  unto  any  person 
or  persons,  for  any  term  or  number  of  years  not  exceeding 
SI  years  from  the  time  of  the  making  thereof,  so  as  on  every 
such  lease  so  to  be  made,  whether  for  building  or  not,  there 
be  reserved  and  made  payable  the  best  and  most  improved 
yearly  xent  or  rents  that  can  be  reasonably  had  or  gotten  for 
the  hereditaments  and  premises  thereby  demised,  to  be  inci- 
.  dent  to  and  go  along  with  the  immediate  remainder  or  re- 
'   version  of  the  said  premises,  without  taking  any  fine,  pre- 
mium, or  foregift,  for  the  making  or  granting  of  any  such  lease 
or  leases  respectively,  and  so  as  that  in  every  such  lease 
there  be  contained  a  clause  of  re-entry  for  non-payment  of 
the  rent  or  rents  thereby  reserved,  and  so  as  that  no  lessee 
or  lessees  be  l^  any  such  lease  or  leases  authorised  or  em- 
powered to  commit  waste,  or  exempted  from  punishment  for 
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No.  i.  coihrnittihg  tli^  same,  and  so  as  the  lessee,  or  respctctive  Ie»- 
^'^^^^^^^^^  sees  to  whom  any  such  lease  or  leases  shall  be  96  made,  shall 
and  do  execute  a  counter-part  or  counter -pails  thereof  re« 
spectively,  and  enter  into  a  covenant  for  payment  of  the  rent 
or  rents  so  to  be  reserved.  And  as  to,  fiyr,  and  concerning 
all  those  my  freehold  messuages  or  tenements,  situated  in 

,  and  all  those  my  freehold  messuages,  situate  in 

• — ■ ,  and  all  other  my  hereditaments  hereinbefore  de- 
vised to  the  said  (trustees)  and  their  heirs,  whereof  no  use  is 
hereinbefore  limited  or  declared,  with  their  appurtenances, 
to  the  use  of  them,  the  said  trustees,  their  heirs  and  assigns, 
&r  ever,  but  nevertheless  upon  the  trusts  hereinafter  de« 
clared  concerning  the  same :  and  I  give  and  bequeath  my 
leasehold  messuage  and  tenement,  situated  behind  the  three 
last  mentioned  messuages,  and  also  my  leasehold  messuages 

and  tenement,  situate  in ,  trtth  their  respective  ap- 

(mrtenatices,  unto  the  said  trustees,  their  executors,  admini- 
strators, and  assigns,  for  all  such  terms  or  term  of  years,  as  I 
diall  have  therein  at  the  time  of  my  decease,  but  nevertheless 
upon  the  trusts  hereinafter  declared  concerning  the  same. 
And  as  to,  for,  and  concerning  as  well  the  freehold  mes- 
suages, tenements,  and  hereditaments  hereinbefore  lastly 
mentioned,  or  referred  to,  as  the  said  leasehold  fnessnages, 
tenements,  and  premises,  I  will  and  declare  that  fhe  trustees 
or  trustee  thereof  respectively,  for  the  iime  being,  do  and 
Direction    shall,  SO  soon  as  conveniently  may  be  after  my  decease,  sell, 
to  fieii  free-  and  absolutely  dispose  of  the  same,  together  or  in  parts,  by 
leasehold    P^Wic  auction  or  private  contract,  as  to  them  or  him  shall 
property     g^em  expedient,  for  the  best  price  or  prices  that  can  be  rea- 

anu  to  con-  *  '  *  * 

vert  all  in-  sonablj  procured  for  the  same ;  and  as  to  the  money  arismg 
aiiyjtopay  ^y  ^^d  from  such  sale  or  sales,  and  also  as  to  the  clear 
fiineraiand  J^^'ly  rents,  issues,  and  profits,  arising  from  the  said  free- 
testa-  hold  and  leasehold  premises  so  hereinbefore  directed  to  be 
charges,  sold  as  aforesaid,  in  the  mean  time,  until  the  same  shall  be 
nms  ofhT.*"  «o*^3  I  ^il*  an<*  declare  that  the  same  respectively  shall  be 
siiranccjto  deemed  to  be  part  of  my  personal  estate  and  go  according  to 
tain  bouses  the  dispositions  thereof  liereinaiter  contamed ;  and  I  direct 
pu-ted^'nd  that  the  receipts  of  the  said  trustees,  their  heirs,  etecntors, 
ihe*i/?  administrators,  or  nssighs,  for  the  money  arising  by  any  such 
in  tbe        sale  o>?ales,  shall  be  good  dischafgos  for  the  satne,  or  so  mu(& 
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ttrereof  as  shall  be  therein  expressed  to  be  received ;  and  that    No.  S. 
the  purchaser  or  purchasers  of  the  same  several  hereditaments  ^-^^^^^^ 
and  premises^  or  any  part  thereof^  his, her,  or  their  heirs,  admi-  accumu- 
nbtrators,  or  assigns  shall  not  be  answerable  for  any  loss,  mis-  y^^^Jng^^^^ 
application,  or  non-application  thereof.     And  as  to  all  my  *°"  arrives 
goods ,  chattels,  and  personal  estate,  not  by  this  my  will  specific  then  to  di* 
callj  disposed  of,  I  give  the  same  unto  the  said  trustees,  upon  among  the 
trust,  in  the  first  place  to  pay  thereout  all  my  just  debts,  (in-  children. 
eluding  all  such  ground-rents  and  premiums  of  insurance  as 
may  be  owing  from  me  at  the  time  of  my  death,)  and  my  fu- 
neral and  testamentary  charges ;  and  in  the  next  place,  the 
pecuniary  legacies  given  by  this  my  will ;  and  after  making 
all  such  payments,  to  lay  out  so  much  of  the  residue  as  may 
be  necessary  in  finishing  any  messuages  or  other  buildings 
which  may  happen  to  be  building  by  me  on  the  said  vacant 
ground,  at  the  time  of  my  death ;  and  to  lay  out  the  surplus, 
if  an  J,  in  the  purchase  of  3  per  cent,  consolidated  bank  an  - 
nuities,  in  the  names  of  them  the  said  trustees,  or  the  survi- 
vors or*  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor ;  and  as  to  such  bank  annuities,  I  will  and 
dit^ct  that  they  the  said  trustees  or  trustee  thereof,  for  the 
time  being,  do  and  shall  place  out  the  dividends  or  interest 
arising  thereupon,  from  time  to  time,  until  my  said  son 
James  shall  attain  the  age  of  SI  years,  (or  in  case  he  shall 
die  befoife  that  age,  until  the  period  shall  arrive  when  he 
would,  if  living,  have  attained  that  age,)  in  the  purchase  of 
like  annuities,  so  as  to  cause  as  great  an  accumulation  of 
stock  as  may  be ;  and  when  and  so  soon  as  my  said  son  James 
shall  attain  the  said  age,  or  the  period  shall  arrive  when  he 
would,  if  living,  have  attained  that  age,  then  to  transfer  one 
fourth  part  of  such  bank  annuities  as  shall  have  been  so  pur- 
chased as  aforesaid,  unto  my  said  son  William,  his  execu- 
tors, or  administrators;  one  other  fourth  part  unto  my  said 
son  Henry,  his  executors,  or  administrators;  one  other  fourth 
part  unto  my  said  daughter  Elizabeth,  her  executors,  or  ad- 
ministrators ;  and  the  remaining  fourth  part  unto  my  said 
jBon  James,  his  executors,  or  administrators ;  and  I  give  and 
bequeath  to  my  said  wife  all  my  household  goods  and  furni* 
ture,  plate,  rings,  watches,  china,  ornaments,  linen,  and 
vvearing  apparel,  books  on  the  subject  of  divinity,  prints,  and 
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No.  9.    such  of  my  drawings  as  are  in  frames.    And  I  do  hereby 
will  and  declare  that  such  stock  in  the  public  funds  as  may  at 
my  death  be  standing  in  the  joint  names  of  my  said  wife -and 
myself  shall  be  hers  absolutely.    I  give  and  bequeath  to  my 
son  Henry  all  my  books,  manuscripts,  papers,  and  drawings, 
(except  those  given  to  my  w^ife,  and  such  books  as  contaia 
matters  relating  to  my  business  unfinished,  and  my  books  of 
account,  and  books  relative  to  my  estates,  all  which  I  direct 
shall  be  retained  by  my  executors).     I  also  give  to  my  son 
Henry  all  my  bojtes,  containing  books  and  papers  relative 
to  measuring,  with  their  contents,  utensils,  and  implements 
used  in  my  business.    I  will  that  my  executors  do  pay  out 
of  my  personal  estate  200/.  for  the  board  and  education  of 
my  nephew  H.  T.  until  he  shall  be  fit  to  be  put  out  appren- 
tice, and  then  that  they  do  pay  the  further  sum  of  200/.  with 
him  as  an  apprentice  fee  (2).    I  give  to  my  son  William  20/. 
to  be  laid  out  for  him  as  my  executors  hereafter  named  shall 
think  proper.    I  forgive  my  son-in-law  W.  T.  the  debt  of 
100/.  which  he  owes  to  me,  and  direct  my  executors  to  deli- 
ver up  to  him  the  bond  whereby  the  same  is  secured  to  me, 
to  be  cancelled  (3).     I  do  hereby  nominate,  constitute,  and 
appoint  the  said  J.  A.  W.  A.  and  J.  C.  executors  of  this  my 
last  will  and  testament;  and  I  give -to  them  the  sum  of  50/.^ 
each,  as  some  compensation  for  their  care  and  trouble  in  the 
execution  of  the  trusts  hereby  in  them  reposed,  and  direct 


(2)  If  a  legacy  be  given  for  the  benefit  of  an  infant  in  one  way, 
and  it  cannot  be  applied  in  that  way.  It  may  be  applied  for  his  be- 
nefit in  another  way,  as  if  it  be  to  put  him  into  orders,  and  he 
becomes  a  lunatic; — and  where  a  legacy  is  giren  as  an  appren- 
tice fee,  if  the  boy  is  not  put  out  apprentice,  he  will  be  entitled 
to  (his  legacy  when  he  cpmes  of  sge.  5  Vez.  Jun.  461.  Barton  r. 
Cooke. 

(3)  If  W.  T.  should  die  In  the  testator's  life-time  this  legacy 
will  not  lapse.  1  Vez.  Jun.  49,  1  P.  Wms.  83.  But  it  is  to  be  ob- 
served, that  such  a  legacy  will  not  prevail  in  equity  against  credi- 
tors; it  is  good,  however,  against  executors,  and  if  an  action  be 
brought  for  it  by  executors  the  court  will  grant  an  injunction. 
3  Atk-  581.  1  P.  Wms.  86.  (n.  2.) 
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the  same  to  be  paid  to,  or  retained  by  tbem,  as  soon  a»  con->    Noi'  3. 
Teniently  may  be  after  my  decease.     I  give  and  bequeath  to 

my  brother  dnd  to  my  two  sisters  and  to  my  wife's  son hiS^Jfe** 

the  sum  of  20/.  each,  to  be  paid  to  them  respectively,  as  g^wdian* 

floon  as  conveniently  may  be  after  my  decease.  And  1  ap* 
pomt  my  said  wife  guardian  of  such  of  my  children  as  shall 
be  under  the  age  of  31  years  at  my  decease;  and  after  her 
decease  I  appoint  my  said  trustees  and  the  survivors  or  sur- 
vivor of  them  the  guardians  or  guardian  of  such  of  my  child** 
ren  as  may  be  then  minors  until  they  respectively  shall  ar* 
rive  at  the  age  of  31  years,  and  I  do  direct — [clause  ind^m-* 
nifying  the  trustees,  ftc] 
In  witness,  &c. 


No.  3. 

A  will  disposing  of  real  and  personal  Estate  by  way  of  Pro, 

vision  for  Children. 

THIS  is  the  last  will  and  testament  of  me,  S.  K.  of toirectiom 

-,  &fc.     I  desire  to  be  buried  in  the  vault  which  I  have  ^'^^  buriaL 


lately  made  in  the  parish  church  of ,  in  the  said 

county,  and  I  earnestly  request  that  my  wife  and  son  and  alt 
those  who  for  the  time  being  shall  be  Entitled  to  the  rents 
and  profits  of  my  messuages,  lands,  tenements,  and  heredi« 
taments  hereinafter  devised,  will  pay  due  attention  to  the 
keeping  up  of  those  graves  and  grave-stones  of  my  family, 
which  are  in  the  church-yard  of  F.  in  the  said  county,  and 
to  which  grave-stones  I  have  lately  put  head  and  foot  stones. 
I  give  and  bequeath  unto  my  dear  wife,  and  to  my  only  son 
S.  K.  and  to  my  son  in  law  M.  R.  and  to  my  only  daughter 

R.  M.  D.  his  wife,  the  sum  of 1,  a  piece  for  mourning ; 

and  for  the  like  purpose  I  give  unto  C.  my  son's  wife,  the 

VOL.  IT,  s 
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No.  3.    sum  of  — i  and  to  her  two  sons,  U.  S.  W.  and  I.  S.  W. 

I*  a  piece,  and  to  my  niece  A.  L.  the  sum  of /.;  I 

also  give  and  bequeath  unto  my  said  wife  all  the  ornaments 
of  her  person,  and  all  my  jewels,  plate,  linen,  china,  and  all 
my  household  goods  and  furniture  whatever  and  whereso- 
ever, and  all  my  books,  and  all  my  horses  and  other  cattle, 
and  my  chaise,  carts,  carriages,  and  implements  of  husbandry, 
and  also  all  my  stock  of  wines  and  other  liquors  whatever,  to 
hold  to  her  as  her  own  absolute  property ;  I  also  give  to  my 
said  wife  the  use  and  enjoyment  of  all  my  pictures^  prints, 
and  drawings,  during  her  life,  and  from  and  after  her  de* 
cease  I  give  to  my  daughter  R.  M.  D.  the  picture  of  herself; 
but  the  rest  of  my  pictures,  and  all  my  prints  and  drawings, 
I  give  to  my  said  son  S.  K.  I  give  and  bequeath  to  I.  N. 
of  T.  in  the  said  county,  esquire,  and  to  C.  B.  the  younger, 
of  W.  in  the  said  county,  esquire,  the  sum  of — *--/.  a  piece, 
to  be  laid  out  in  the  purchase  of  some  small  piece  of  plate,  to 
be  kept  by  them  respectively  as  a  memorial  of  the  friendship 
Charitable  subsisting  between  us.  I  order  and  direct  the  sum  of — L  to 
^^^^  be  divided  as  my  wife  shall  think  proper,  or  in  case  of 
her  death  as  my  said  son  shall  think  proper,  among  such  of 
the  poor  persons  resident  in  or  belonging  to  the  parish  of  St 
L.  in  I  aforesaid,  where  I  live,  as  shall  happen  to 

be  upon  my  Christmas  list,  and  to  have  received  a  small  do- 
nation by  my  order  at  the  Christmas  preceding  my  death. 

I  likewise  order  and  direct  the  sum  of /.  to  be  divided  or 

given  as  my  wife  shall  think  proper,  to  or  amongst  any  poor 
fiunily  or  families  of  the  aforesaid  parishes  of  ■  ■  and 

"   ■  which  shall  seem  to  her  to  be  most  deserving  of 

such  reward  or  assistance :  and  the  rest,  residue,  and  re- 
mainder of  my  personal  estate  not  hereinbefore  specifically 
bequeathed,  after  payment  of  my  debts,  legacies,  funeral, 
and  testamentary  charges,  I  give  and  liequeatb  to  the  said 
G.  H.  and  C.  B.  their  executors,  admiiiistrators,  and  assigns, 
upon  and  for  such  and  the  like  trusts,  intents,  and  purposes 
as  are  hereinafter  mentioned  and  declared  respecting  the 
rents,  issues,*  and  profits  of  the  hereditaments  hereinafter 
given  and  devised  to  them  for  the  term  of  500  years,  during 
the  continuance  thereof.  I  nominate  and  iqppoint  my  said 
ivife  M.  K.  sole  executrix  of  this  my  last  will  and  testament} 


I 
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thinking  it  may  be  more  readily  executed  by  one  person  than    No,  3. 
by  two,  yet  I  earnestly  request  and  hope  that  my  said  son  '^■^^^'^^ 
will  to  the  utmost  of  his  power  aid  and  assist  bis  mother  in 
the  due  execution  there9f.    ^^^  ^^  ^y  ^^9  ^^^  concerning 
my  messuages,  &rms,  lands,  tenements,  and  hereditaments 

next  hereinafter  mentioned,  (that  is  to  say)  —^ I 

give,  devise,  and  confirm  the  same,  with  their  respective  ap* 
purtenances,  unto  and  to  the  use  of  my  said  wife  for  and 
during  the  term  of  her  natural  life ;  and  firora  and  after  her 
decease  unto  and  to  the  use  of  my  said  son  S.  K.  his  heirs 
and  assigns,  for  ever:  And  as  to,  for,  and  concerning  my 
messuage  or  tenement,  farm,  lands,  and  hereditaments  in 

C-: —  aforesaid,  now  in  the  occupation  of ^  I  give 

and  devise  the  same,  with  their  respective  appurtenai^ces^ 
unto  and  to  the  use  of  my  said  wife  for  and  during  the  tern^ 
of  her  natural  life ;  and  immediately  from  and  after  her  de- 
cease then  as  to,  for,  and  concerning  the  same  premises,  and 
firom  and  immediately,  after  my  own  decease  as  to,  for,  and 
concerning  the  following  estates,  (that  is  to  say)  my  fi^ehold 
messuages,  &c.  [various  parcels  and  descriptions  of  freehold 
property]  I  give  and  devise  the  same,  with  their  respective 
appurtenances,  unto  and  to  the  use. of  them  the  said  G.  N. 
and  C.  B.  their  executors,  administrators,  and  assigns,  for  A  term  of 
and  during  the  term  of  500  years,  to  be  computed  from  the  cr«ited!" 
day  of  my  decease,  and  from  thence  n^xt  ensuing,  and  fully 
to  be  complete  and  ended  without  impeachment  of  waste  ; 
but  nevertheless  upon  and  for  the  trusts,  intents,  and  pur* 
poses  hereinafter  expressed  and  declared  concerning  the 
same  term ;  and  (subject  as  aforesaid)  from  and  immediately, 
after  the  determination  ofihp  said  term  of  500  years,  and  in 
the'  mean  time  subject  thereunto  and  to  the  trusts  thereof^ 
unto  and  to  the  use  of  the  said  S.  K*  and  his  assigns,  for  and 
during  the  term  of  his  natural  life  without  impeachment  of 
waste,  and  from  and  after  his  decease  [to  the  children  of  the 
S.  K.  the  son  in  strict  settlement,  remainder  to  the  tes- 


tator's right  heirs].    And  as  to,  for,  and  concerning  the  said  Trusts  of 
term  of  500  years  hereinbefore  limited  to  the  said  (jr.  N.  and  declared. 
C*  B.  their  executors,  administrator^,  and  assigns  as  afore* 
said,  I  will  and  declare  tliat  the  said  G.  N.  and  C.  B.  dieir 
executory  administrators,  and  assigns,  do  iind  shall  Ftand 

u2 
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No.  S»   amibepoMeii0doflli^iiieiiiiBgM,kiidB,aDdIi6redkaBMuei 

^"^^^^^^^  eomprked  therein,  Wf^n  the  trusts  foBowiBf ,  (thftt  is  fjo  say) 

■pen  trwt  that  th«y  the  said  truslees,  or  trustee  Soar  Urn  iham 

being,  d»  and  shall  with  aodi  eut  of  the  yenmtire  lents^ 

sees,  and  profits  of  the  said  hereditaments  and  preoii 

therein  coi«|prised,  or  by  mortgage  or  sale  of  a  competeiii 

pait  of  the  same  premises  for  all  ev  any  part  of  the  said  t«n% 

or  by  both  of  likose  mearisCi),  rarse  and  lery  svcb  smn  and 

sums  of  money  as  shall  be  neeessafy  for  paying  so  ntneh  of 

"^^  th^de-  ^y  ^^>  legacies,  fanera),  and  testamentary  charges  as^  my 

ficiency  of  persona)  estate,  not  speeifieaHy  be^iueaithed,  may  happen  to 

ma^  l^tate    Ihll  short  in  payment  of,  and  dt^  and  shall  apply  such 


^j^°^  so  to  bo  raised  in  discharge  thereof  accordingly,  aad  subject 

and  tefttar  thereto^  apon  trust  that  they  Ae  said  trastees,  or  trustee  for 

charges,  Ae  time  being,  do  and  shal)  by  both  or  either  of  the  afbve* 

and  lega?  ^<^  means  raise,  levy,  and  pay  the  MIowing  clear  aniMiiA 

^^*  sum  of  money  during  the  life  of  my  said  dkMghter  S.  D.  (that 
is  to  say)  Ae  annual  sum  of  -— — /.  (if  tuy  wife  shaB  sarvvYW 

And  nib-  me)  as  long  as  my  said  daughter  and  my  said  wife  shelt  bott 

to  to  pay"  he  Kving,  and  in  case  my  said  daughter  shall  snrvive  my  said 

^^o  hk  ^^9  ^^  ^^  annual  sum  ot /.  during  Ae  residue  of  tte 

daughter,  Hfi^  of  my  said  daughter,  but  if  my  said  wife  shall  die  in  my 

created  a^  fife-time,  then  the  said  anntml  sum  of L  to  eonmiience 

?M(h^of     f^^  ^^  ^^^  ^^  ^y  cl^^h;  the  said  annual  sum  of /.  or 

^e  tes^  ^ — i^  ^g  iiig  ^3Q  g^n  happen  as  aforesaid,  to  be  paid  by 

dow,  and    equal  half-yearfy  payments,  on  the  9(th  day  of  June  and  96th 
to  her^s^  ,  day  of  December  in  erery  year,  dear  of  ttoes,  and  witfiout 

parate  iwc.  jjeJuetion,  the  li  ret  payment  ef  Ae  said  annual  sum  of L 

to  be  paid  on  such  of  the  said  days  as  shall  first  happen  next 
ftfter  mf  decease,  in  ease  my  said  wife  AnH  be  living  at  suck 
dt»y  of  payment,  and  the  first  payment  of  the  said  adntml  sum 
of L  to  be  made  en  such  of  the  said  days  as  shaH  first 


(l>'Qie8e  ls^t.  w^neds  sesat  tor  he  proper^  U0fi%  without  9auk 
worda^  •r.the  addition  of  ths  pluvsl  word9  ^'  sale«  and  martg^pB^^* 
k  nigjit  b^  doubted  lithether  the  tnut^es.  haTing;  raiqed  the  mo* 
n&y  by  rnqvig^f/e^  could  aftevwands  seU  to  pay  off  that  mortgage^ 
howarer'  beaoficuil  mid^  aji  arxaogenoant  mgjat  he;  see  12  Vez. 
2an*4& 
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pen  next  after  the  decease  of  tke  aamvor  of  me  and  lay    No.  & 
y  wtfs;  and  apoQ  tnst  that  they  the  eaid  trusteea,  er  '"'^^^^^^^ 
dee  fi>r  tiie  time  being,  do  and  shall  pay  rach  of  the  fiaid 

Ml  dvons  of L  and /.  ad  ghall  be  subsistinig^  or 

ht  to  be  raised  as  aforesaid,  unto  such  person  or  persons 
Ty  and  for  such  intents  and  purposes  only  as  ny  said 
§;lrter,  by  any  writiag  or  writing^  under  her  hand,  shall 
^     ct  or  appoint,  notwithstanding  her  present  or  any  futiira 
MTture,  and  for  want  of  such  direction  or  appointment 
I  do  and  shall,  [for  the  separate  uae  of  the  dai^ter,  vide 
-9  page  S59,]  and  in  caae  my  said  daughter  shall  hav«  one 
Mre  child  or  childrHi  then  upon  trust  that  tiiej  the  said 
^  and  C.  B.  their  executors,  administretors,  and  as^ 
AS,  do  and  shall,  after  the  decease  of  my  said  daughter,  ^e^^tath 
t  not  before,  and  when  and  as  any  sudi  child  or  children  of  Uie 
ill  attain  thdr  respective  age  and  ages  of  £1  years,  (if  my  to  i^se  ^ 
id  daughter  shall  then  be  dead,)  by  both  or  either  of  the  ^^^^^ 
>re9aid  means  (but  subject  and  without  prdudice  to  the  ctiildreik, 
ists  hereinbefore  declared  concerning  the  same  tei;m)  rais^  wn)i  the 
i  levy  sudi  sum  or  sums  of  money,  for  the  portion  or  por-  and  to  be« 
as  of  such  child  or  children,  as  is  or  are  hereinafter  mei^  ^j^  ^^' 
aed,  (that  is  to  say)  if  there  shall  bo  only  one  child  of  my  atttdn  their 
d  daughter,  who  shall  attain  the  said  agss  of  21  years,  then  *^^* 
;  sum  of  r^.  for  the  portion  of  stich  one  child :  If  ttere  • 
dl  be  two  such  cMldren,  and  no  more,  who  shall  live  to 
ain  that  age,  then  the  sum  of  *-^.  f^  tiie  portions  of  such 
o  children,  the  sum  to  be  equaUy  divided  among  them  $ 
d  if  there  shall  be  three  or  more  such  children,  who  shall 
fe  to  attain  that  agfe,  then  the  sum  of  — I.  for  the  portions  , 
'  such  three  or  more  of  them,  the  same  to  be  equally  dr- 
ded  between  or  among  them ;  such  portion  or  portions 
{ is  or  nte  hereby  provided  for  such  child  or  children,  to 
!come  a  vested  interest,  or  ve^tod  interests,  in  him,  her, 
w*  them  respectively,  as  and  when  he,  she,  or  they  respec* 
lively  shall  attein  th^  age  of  twenty-one  years,  after  the  de- 
cease of  my  said  daughter,  to  be  paid  at  the  end  of  six  ca« 
kndar  months  next  after  their  attaining  t}fch  age  and  ages, 
with  interest  for  such  six  months,  at  the  rat6  of — I,  per  cent, 
per  annum.    Bat  as  to  such  of  them  as  shall  attain  that  age 
in  the  life-time  of  my  said  daughter^  the  payment  of  their  por- 
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^  No.  3.  tions  shall  be  postponed  until  the  end  of  six  calendar  months, 
^^^^^^^^^^  next  after  her  decease,  and  to  be  paid  with  like  interest  for 
such  six  last-mentioned  months:  and  upon  this  further 
And  in  the  trust,  that  the  said  G.  N.,  and  C.  B.,  their  executors,  admi- 
to  raise  by  nistrators,  or  assigns,  do  and  shall,  by  both  or  either  of  the 
main^  aforesaid  means,  raise,  levy,  and  pay,  such  annual  sum  or 
nance  for    gums  of  money,  for  or  towards  the  maintenance  and  educa- 

each,  an         .  , 

annual  snm  tion  of  such  child,  or  children,  of  my  said  daughter,  as  shall 
totheinter-  ^  under  the  age  of  twenty-one  years,  at  her  decease,  at 
^'to!^^*'  shall  be  equal  to  the  interest  of  his,  her,  or  their  expectant 

portions,     portion,  or  respective  portions,  at  the  rate  of per 

cent,  per  annum,  until  the  same  shall  respectively  become 
vested  as  aforesaid.  And  upon  this  further  trust,  that  if  mj 
And  if  no  said  daughter  shall  not  have  a  child,  or  having  any  such 
take  ancb  ^^^  ^^  children,  they  shall  all  die  under  the  age  of  twenty* 
^°^  to*  ^^^  yetirSy  so  s^  not  to  become  entitled  to  receive  the  portion 
rai»ea  and  portions  hereinbefore  provided  for  them  as  aforesaid, 
to  be  dis-  then  upon  trust,  that  the  said  trustees,  or  trustee,  for  the 
J^*^^  *|,p^  time  being,  do  and  shall,  by  both  or  either  of  the  aforesaid 
cified  per-  means,  (but  subject,  and  without  preiucUce,  as  aforesaid,) 
cording  to   raise  and  levy  such  sura  or  sums  of  money,  not  exceeding 

tei^s  ap?  '  ^  ^^^  whole,  the  sum  of L  of  lawAil  money  of  Great 

poinunent.  Britain,  as  my  said  daughter  by  »ny  deed  or  deeds,  writing 
or  writings,  with  or  without  power  of  revocation,  under  her 
hand  and  seal,  attested  by  two  or  more  credible  witnesses, 
^  or  by  her  last  will  and  testament,  or  by  any  writing  in  the 
nature  of  her  last  will  and  testament,  to  be  signed  and  pub- 
lished in  the  presence  of,  and  attested  by  three  or  more  such 
witnesses,  shall,  notwithstanding  her  present,  or  any  future 
coverture,  think  fit  to  direct  and  appoint,  and  do  and  shall 
p^y  such  sum  or  sums^  if  any,  as  shall  be  so  directed  to  be 
raised,  not  exceeding  the  said  sum  of -^.  as  aforesaid,  unto  or 
amongst  such  one  or  more  of  the  present,  or  any  other  son  or 
sons,  daughter  or  daughters,  of  my  said  son,  S.  K.,  at  such 
time  or  times,  and  in  such  share  and  shares,  manner  and 
form,  as  my  said  daughter  shall  by  the  same,  ar  any  other 
deed,  writing  or  writings,  under  her  hand  and  seal,  with  or 
without  power  of  revocation,  so  attested  as  aforesaid,  or  by 
such  last  will  and  testament,  or  writing  in  nature  thereof  as 
l!f^^t^  aforesaid,  direct  or  appoint.    And  in  order  to  facilitate  any 
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mortgage,  or  s^le  of  mortgages,  or  sales  of  the  same  mes-    No.  3: 
suages,  fiirms,  lands,  tenements,  and  hereditaments,  or  any  ^"^^^"^^ 
part  or  parts  of  them,  for  any  of  the  trusts  and  purposes  tobedia- 
aforesaid,  I  hereby  declare,  that  the  receipt  or  receipts  of  and  the' 
the  said  trustees,  or  trustee,  for  the  time  being,  shall  be  a  suffi-  JUI^^^^^ 
cient  dischaige,  or  sufficient  dischaiges,  to  the  mortgagee  or  cbuen  not 
mortgagees,  purchaser  or  purchasers,  of  any  of  the  same  mes-  Awerabie 
suages,  fiutns, lands,  tenements,  and  hereditaments,  or  of  any  p][cationof 
part  or  parts  thereof,  for  his,  her,  or  their  mortgage,  or  consi-  ^it^iJ*' 
deration-money,  or  for  so  much  thereof  as  in  such  receipt,  or  purchase 
receipts,  shall  be  expressed  to  be  received,  and  that  such 
mortgagee  or  mortgagees,  purchaser  or  purchasers,  his,  her, 
or  their  executors,  administrators,  or  assigns,  shall  not  after- 
wards be  accountable  for  any  misapplication,  or  non-appli- 
cation thereof,  neither  shall  he,  she,  or  they  respectively  be 
concerned  to  enquire  into  the.  necessity  of  making  any  such 
mortgage,  or  sale,  for  any  of  the  purposes  aforesaid.    Pro-  Trqstees 
vided,  and  my  will  further  is,  that  it  shall  be  lawful  for  the  ^^^^ 
said  trustees,  or  trustee,  for  the  time  being,  (with  the  con-*  consent  of 
sent  of  my  said  son,  signified  in  writing,  under  his  hand,  if  apply  ne- 
living,  and  if  not,  then  at  the  discretion  of  them,  or  him^  srais  outof 
my  said  trustees,  or  trustee,)  to  apply  so  much  of  the  rents,  ^^^'^''H. 
issues,  and  profits  of  the  premises  comprised  in  the  term,  as  !n  repair* 
to  them  or  him  shall  seem  expedient,  in  or  for  the  purposes  bJaidhig!^^ 
of  repairing,  or  rebuilding  any  of  the  messuages  or  buildings 
upon  the  said  farms  and  lands,  or  improving  the  same,  or  any 
of  them,  and  also  to  fell,  cut  down,  and  dispose  of  any  of  the 
timber,  or  trees,  growing,  or  being  thereupon,  for  all  or  any  ^^ ^  ^^|^ 
ot  the  last-mentioned  purposes ;  and,  subject  to  the  trusts,  in-  i^<^^  ^  t^« 
terests,  and  purposes,  hereinbefore  declared,  of  and  con*  abov«-men» 
eeiiiing  the  messuages,  forms,  lands,  tenements,  and  heredi-  i^v^^  the 
taments,  comprised  in  the  said  term  of  500  years,  I  declare  '"'^"^^ 
my  will  and  mind  to  be,  that  the  said  trustees,  or  trustee,  profits,  in 
for  the  time  being,  do  and  shall,  during  the  first  21  years  of  during  the 
the  said  term  of  500  years,  to  be  computed  finom  the  5th  day  yJJ^*of  the 
of  April,  or  10th  day  of  October,  next  preceding  my  death,  ^"">  ^^^ 
lay  out,  and  invest,  (wiih  the  consent  of  my  said  son,  if  death. 
living,  in  writing,  under  his  hand,  and  if  not,  then  at  the 
dtseretion'of  such  trustees,  or  trustee),  the  residue  and  clear 
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No.  S.   jnirpliie  of  die  yearly  rentsi  issues,  and  profits  of  the  said 
premises,  remaining  after  paying  such  the  said  annual  soma 

of /.  or /.for  the  separate. use  of  my  said  daughter, 

and  such  annual  sum  as  shaU,  for  the  time  being,  be  appli- 
cable  for  such  maintenance  as  aforesaid,  and  the  interest  of 
any  such  portion,  or  portions,  hereinbefore  directed  to  be 
raised,  as  shall  be  carrj'ing  interest,  and  also  of  any  auch 
mortgage,  or  mortgages,  as  may  be  made  in  pursuance  of  the 
trusts  hereinbefore  declared,  and  after  application  of  such 
sum  or  sums  of  money,  as  it  may  be  thought  proper  to  dis* 
pose  of,  for  such  rebuilding,  repairing,  or  improving,  as 
aforesaid,  in  the  public  stocks,  or  funds  of  Great  Britain,  or 
in  or  upon  securities  of  that  government,  or  real  securities 
in  England,  at  interest,  and  in  like  manner,  firon  time  to 
time,  to  invest  the  dividends,  interest,  or  annual  proceeds  nf 
such  stocks,  funds,  or  securities,  so  as  within  that  period  to 
pYoduce  as  great  an  accumulation  of  capital,  as  reasonably 
may  be,  in  the  nature  of  compound  interest.    Provided,  ne» 
vertheless,  and  I  declare  mj  mind  and  will  to  be,  that  sock 
investments  shall  cease  at  the  end  of  10  or  15  years  of  ikit 
said  term  of  21  years,  if  my  said  son  shall  in  his  life*time  so 
direct  the  same,  by  any  writing  under  his  hand,  to  be  at- 
Ns^  tested  by  two  or  more  credible  witnesses,  and  then  I  will 

and  direct,  that  the  said  trustees,  or  trustee,  for  the"  time 
being,  do  and  shall  stand  possessed  oty  and  interested  in  such 
stocks,  fiinds,  or  securities,  as  shall  have  been  so  from  time  to 
t^me  purchased,  upon  the  trusts  hereinafter  declared  con- 
Proviso  for  oeming  the  same.  Provided,  that  when,  and  so  soon  ns  ali 
of  Uie^teroL  ^^^  every  the  trusts  hereinbefore  declared  eonoevning  the 
said  term  of  500  years,  shall  in  all  things  have  been  fidlf 
performed,  satisfied,  or  discharged,  or  shall  have  become  in- 
capable of  being  carried  into  execution,  and  they,  tiie  said 
O.  N.,  and  C.  B.,  and  each  of  them,  and  the  executors,  ad- 
ministrators, and  assigns,  of  them,  and  each  of  them,  shall 
be  fully  reimbursed  and  satisfied,  all  costs,  charges,  and  ex- 
pences,  occasioned  by  or  relating  to  the  trusts  of  the  said 
term  of  500  years,  then  the  same  term,  or  so  minoh  ais  shall 
remain  undisposed  of,  for  the  purposes  aforesaid,  shall  oease, 
determine,  and  be  absolutely  void  to  all  intents  and  pnnpeses 
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whateyer,  (any  things  herein,  &cO    Provided  also,  and  I    No.  3. 
hereby  declare,  that  it  shall  and  may  be  lawful  to  and  for  my  ^^^V</ 
mid  son,  S.  K^  from  time  to  time,  and  at  all  times  during  his 
natural  life,  and  after  his  decease,  to  and  for  the  person  or 
persons,  who,  for  the  time  being,  sbaD,  ander,  and  by  virtue 
of  the  limitation  hereinbefore  contained,  be  entitled  to  the 
hereditaments  comprised  in  the  said  term  of  500  years,  ei- 
ther rn  possession,  or  in  remainder,  after  the  determination 
<»f  the  same  term,  if  he,  die,  or  they  shall  have  attained  the 
age  of  91  years,  and  if  not,  tfien  for  his,  her,  or  their  guar<* 
dian  or  guardians,  (power  to  lease,  see  before,  p.  S5S),  And 
as  to,  for,  and  concerning  all  my  copyhold  messuages,  forms, 
lands,  tenements,  and  hereditaments,  with  their  respective 
appurtenanees,  not  hereinbefore  disposed  of  for  the  benefit 
of  my  said  wife,  during  her  life,  with  remalinder  for  the  be- 
nefit of  my  said  son  and  his  heirs,  I  give  and  devise  the  same 
unto,  and  to  the  use  of  the  said  S.  K.,  my  son,  his  heirs,  and 
assigns,  for  ever ;  yet  nevertheless  upon  such  trusts,  intents, 
and  purposes,  as  will  correspond  with  the  uses,  trusts,  in- 
terests, and  purposes,  hereinbefore  expressed,  and  declared,  ^   - 
of  and  concerning  my  said  freehold  messuages,  farms,  lands, 
tenements,  and  hereditaments,  comprised  in  the  term  of  500 
years,  either  in  possession,  or  in  remainder,  after  the  decease 
of  my  said  wife,  and  with  which  estates  such  copyhold  pre- 
mises are  respectively  held  and  enjoyed,  and  under,  and  sub* 
ject  to  such  and  the  same  poirers,  provisos,  and  declarations, 
or  as  near  thereto  as  may  be,  and  the  different  nature  of  the 
tenure,  and  the  rules  of  law  and  equity  will  admit  of.    And 
as  touching  such  stocks,  funds,  and  securities  as  shall  have 
been  so  purchased  as  aforesaid,  I  will  and  declare  that  the  Trusts  of 
said  trustees  thereof  for  the  time  being,  do  and  shall  stand  ^ni^d' 
possessed  of,  and  interested  in,  the  same,  upon  the  trusts  ^o<^k« 
following,  that  is  to  say,  upon  trust,  that  they  or  be  do  and 
shall  pay  unto,  or  empower  my  said  son,  (if  living,)  or  his  To  permit 
assigns,  to  receive  the  dividends  or  interest  thereof,  during  receive  the 
his  natural  life,  and  from  and  immediately  after  his  decease,  ^M^ltd 
(or  in  his  life-time,  if  he  shall  so  direct,  by  any  such  deed  ^f^^\  his 

.  .  .  .  ,  7    J       J  death  to  go 

or  writing,  as  hereinafter  is  mentioned,)  do  and  shall  pay  or  according 
transfer  such  stocks,  funds,  or  securities,  unto  such  one  child,  poiutment 
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No.  3.  or  to  and  amongst  such  two  or  more  of  the  children  of  my 

^'^''^^'^^  said  SOD)  (other  than  and  except  an  eldest,  or  an  onlj  son,  far 

amoof  his  the  time  being,)  at  snch  age  or  time,  and  if  more  than  one, 

chtidrer.  at  sucb  ages  or  times,  in  such  shares  and  proportions,  and  in 


such  manner  and  form  as  mj  said  son,  by  any  deed,  &c. 
shall  direct  or  appoint ;  and  in  defruh  of  such  direction  or 
appointment,  then  the  same  shall  become  vested  in  such  two 
or  more  of  the  children  of  my  said  son  (other  than  and  be* 
sides  such  eldest  or  only  son,)  as  shall  attain  the  age  of  21 
years,  in  equal  shares,  but  if  there  shall  be  no  more  than 
one  such  child,  (other  than  and  besides  such  eldest  or  only 
son,)  who  shall  attain  such  age,  then  one  moiety  only  thereof 
shall  Test  in  such  child,  and  the  other  moiety  shall  be  consi- 
dered  as  having  vested  in  my  said  son,  and  be  paid  or  trans- 
ferred accordingly  to  his  executors,  administrators,  or  as- 
signs :  and  in  case  there  shall  be  no  child  of  my  said  son, 
(other  than,  &c.)  who  shall  attain  the  said  age,  then  the 
whole  of  such  stocks,  funds,  or  securities,  shall  be  considered 
as  having  vested  in  my  said  son,  and  be  paid  or  transferred 
accordingly,  to  his  executors,  administrators,  or  assigns; 
and  as  to  any  dividends  or  interest  which  may  arise  in  res- 
pect of  such  last-mentioned  portion,  or  portions,  from  the 
decease  of  my  said  son,  until  the  vesting  thereof,  I  will  and 
direct  that  such  dividends  or  interest  shall  be  invested  in 
such  stocks,  funds,  or  securities,  (to  accumulate  as  before). 


• 
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No.  4. 

{ 

A  Wtllj  comprising  various  dispositions  of  real  and  personal 
Estate^  partlj/  of   testator^s   own    estate^  and  partly  in 
performance  of  various    (rusts   and  obligations  imposed 
on  him  hy  antecedent  settlements. 

,  THIS  is  the  last  will  and  testament  of  me  J.  N.,  of  Recital  of 

.    Whereas,  under,  and  by  virtue  of  the  settle-  J^^n^^i. 

ment,  made  previous  to  my  marriage  with  Mary,  my  wife,  jjjn»of  real 
(then  Mary  S.)  certain  hereditaments  at  W  ,  (whereof  *ipropcrty, 

she  was  seised  in  fee  simple,)  stand  limited  to  the  use  of  me  tiemeDt  by 
for  life,  with  remainder  to  the  use  of  the  trustees  therein  ^^  "^ 
named,  and  their  heirs,  during  my  life,  in  trust  to  preserve 
the  contingent  remainders ;  remainder  to  the  use  of  my  said 
wife  for  life ;  remainder  to  the  use  of  all  and  every  the 
child  and  children  of  our  marriage,  in  tail,  with  cross  re- 
mainders ;  remainder  to  such  uses  as  my  said  wife  shall,  by 
such  deed  or  will,  as  is  therein  mentioned,  appoint,  and  in 
default  of  such  appointment,  to  the  use  of  her  right  heirs ; 
and  by  the  same  settlement,  her  portion,  consisting  of  the 
sum  of  1500A,  was  agreed,  to  be  vested  in  the  trustees  there- 
in named,  upon  trust,  after  the  solemnization  of  the  said 
marriage,  to  pay  the  interest  thereof  to  me  during  my  life, 
and  after  my  decease,  to  my  said  wife,  for  her  life,  and  after 
the  decease  of  the  survivor  of  us  upon  such  trusts,  as  to  the 
principal  money,  for  the  benefit  of  the  children  of  the  said 
marriage,  as  therein  mentioned,  and  in  case  there  should  be 
no  such  diild  or  children,  or  being  such,  all  of  them  should 
die  before  such  ages  or  times  as  are  therein  mentioned,  upon 
trust,  to  apply  the  said  sum  of  1500/.  as  my  said  wife  should, 
1>y  such  deed  or  wiU,  as  is  therein  mentioned,  appoint,  and 
in  de&ult  of  such  appointment,  to  her  executors,  administra- 
tors, or  assigns ;  and  my  father,  Richard  N.,  thereby  cove- 
nanted,  that  in  case  the  then  intend^  marriage  should  take 
eflEect,  and  the  said  Mary  should  survive  me,  he,  his  heirs, 
executors,  or  administrators,  would  yearly  pay  unto  her, 
during  her  life,  such  sum  of  money,  as,  with  the  demr  yearly 
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No.  4.    produce  of  her  said  real  and  personal  estate,  thereby  settled, 

^^^^^^  or  agreed  to  be  settled,  would  make  up  the  clear  yeArly  som 

'  of  200/.,  and  my  said  father  thereby  covenanted  to  pay  the 

sum  of  2000/.  to  the  said  trustees  therein  named,  upon  such 

trusts,  for  the  benefit  of  the  children  of  the  said  marriage^ 

as  are  therein  mentioned  :  and  whereas  the  said  portion,  or 

sum  of  1500/.  was  received  by  me,  and  yet  continues  in  my 

hands,  and  there  hath  not,  as  yet,  been  any  issue  of  the  said 

marriage ;  and  whereas  my  said  late  &ther,  Richard  N.,  by 

Ui^ta-      lus  brst  will  and  testaoie&ti  in  writing,  bearing  date  the  -^— - 

tioaa^bj      ^^  ^f  „   ,   ,        ^  yi — ,  after  confirming  the  asid  settlement, 

•triet  let-    and  ordering  his  debts  to  be  piaid  out  of  his  personal  estate, 

ciie4.         devised  his  fireebold  messuages,  lands,  cuid  tenemeats  at 

B'     ■  J  in  the  county  of ^  to  the  use  of  a  tnia- 

tee  therein  named,  for  the  term  of  500  years,  upon  the  troste 
thereinafter  declared,  and  liereinafter  in  part  mentioned; 
remainder  to  the  use  of  me  finr  life,  without  impeachiMeiit  of 
waste ;  reraiunder  to  the  use  of  trustees,  and  their  heirs,  during 
my  life,  in  trust,  to  preserve  the  contingeot  remainders ;  re- 
mainder to  the  use  of  my  first,  and  every  other  scm  succes- 
sively, in  tail  male;  remainder  to  the  use  of  my  daughters, 
as  tenants  in  common,  in  tail,  with  cross  remainders ;  re- 
mainder to  his  nephew,  William  N.,  for  his  life ;  reraaiader 
to  the  use  of  trustees,  and  their  heirs,  during  the  life  of  the 
s{ud  William  N.  in  trust,  to  preserve  the  contingent  re- 
mainders ;  remainder  to  the  use  of  James  N.,  son  of  the  said 
William,  for  his  life ;  remainder  to  the  use  of  trustees  and 
their  heirs,  during  his  life,  in  trust,  to  preserve  the  contin- 
'  gent  remainders ;  remainder  to  the  ase  of  the  first,  and 
every  other  son  of  the  said  James  N.  successively,  in  tail 
male ;  remainder  to  the  use  of  the  male  heir,  who  should  be 
lawfully  entitled,  for  the  time  being,  to  the  ancient  estate,  at 

G»  belonging  to  t)ie  N « — 's,  for  the  life  of  such  male 

heir ;  remainder  to  the  use  of  trustees,  and  their  heirs,  du- 
ring the  life  of  the  said  mal0  heir,  to  preserve  the  contingent 
j'emainders ;  remainder  to  the  use  of  the  first,  and  every 
other  son  of  the  said  male  heir  successively,  in  tail  male,  re- 
version to  th^  use  of  his  (my  said  fiLther's,)  rigkt  ktirs ;  and 
be  gave  to  hie  wife  Jane,  an  annuity  of  100/.  for  her  life,  to  be 
paid  ou4  of  his  real  estate^  and  declared  that  the  said  term  of 
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SBO  year%  was  so  liaited  to  the  use  of  the  trustees  thereof,  aa    No.  4. 

aforesftid^  for  teemriiig  the  pajmeat  of  the  said  annuity,  and 

finr  raisng  all  snch  sum  or  sums  of  money  as  he  riioald  have 

to  pay,  in  coDseqaenee  of  his  eaTeaant  in  ny  said  loarriagfe^ 

aad  he  gave  Ut  leasehold  estate  to  truatees^  upoa  trust,  to 

peniiit  the  po-son,  who  for  the  time  being,  should  be  in  pos- 

aenion  of  hia  freehold  estates^  faj  virtue  of  his  wiU,  to  re- 

eaiTe  Ae  rents  and  prolita  thereof,  sul^ect  to  the  payment  of 

die  said  IQOi  aimmtjr,  and  the  sum  he  had  engaged  to  pay^  DUposU 

Wider  nj  said  setdement ;  and  he  gave  all  his  monies  at  in-  penonaity 

terett.  aod  securities  for  the  same,  and  the  interest  thereof,  ^y  ^}^  ^«- 

'  '  '  ther's  will 

aud  SOW/  stock  in  the  ■  ■  canal,  (200/.  whereof  tlien  recited. 
aloo^  oad  is  yet  standing  in  my  name,)  ai)d  all  profits  and 
dividends  belonging  to  the  same,  and  also  all  his  silver  plate, 
household  furniture,  beds,  bedding,  pictures,  prints,  watches, 
books,  live  cattie,  husbaadry  gears,  to  trustees,  upon  trust, 
to  pay  out  of  his  said  nKinies,  his  debts,  funeral  expences, 
the  probate^  of  hia  wiU,  and  in  the  next  place,  to  pay  to  me 
&e  sum  ei  SML  upon  my  succeeding  to  the  rectory  of  G. 
by  three  equal  payments,  in  each  yeenr,  next  after  my  institti^ 
lioa,  for  the  purpose  of  ben^  kid  oiit  at  my  discretion,  ia 
tin  improrement  of  the  glebe  hads^  and  buildings  ;  and  03 
to  the  remasBNler  of  the  wmmey^  to  lay  out  the  same,  with 
the  approbation  of  the  person,  who,  for  the  time  being, 
riMiald,  by  viatue  of  hia  will,  be  in  the  possession  of  his  real 
oatste^  in  the  porchasiag  of  fireehdid  premises,  in  the  county 
0f  ■  ,  to  be  conveyed  to  the  trustees,  upon  the  same 

tnutaas  the  other  real  estates,  by  virtue  of  hia  will,  were  li- 
mited to,  or  such  of  them  as  should  be  capaUe  of  takiag  ef- 
fiet  r  as  to  husbandry  gear,  and  quick  goods,  they  were  to 
bo  sold,  and  the  money  arising  therefrom  to  be  invested  in 
Ae  porshasa  of  freehold  lands,  within  &e  couitty-of  ■  -^, 
Ibrthe  usesKmited  of  his  oAer  estates,  by  his  said  will;  and 
l»  to  household  furniture,  beds,  bedding,  rings,  watchei?, 
plate,  pictures,  &a.  he  gave  to  hia  said  wife  smrh  parts  thereof, 
as  hodkiuld  partiauhnse  in  a  schedule,  for  bet  life ;  and  as 
to  soeh  parts  thereof  aa  should  not  be  so  diiecled,  and  those 
ao  diraatad  after  her  death,  the  trustees  were  to  pmrmit  the 
ptfBon  bt  the  time  being,  entitled  to  hia  real  estate,  to  have 

5 
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No.  4.    produce  of  her  said  real  and  personal  estate,  thereby  settled, 
^"^^^^^^  or  agreed  to  be  settled,  would  make  up  the  clear  yedrly  Sam 
'  of  200/.,  and  my  said  father  thereby  covenanted  to  pay  the 
sum  of  2000/.  to  the  said  trustees  therein  named,  upon  $uch 
trusts,  for  the  benefit  of  the  children  of  the  said  marriage, 
as  are  therein  mentioned  :  and  whereas  the  said  portion,  or 
sum  of  1500/.  was  received  by  me,  and  yet  continues  io  my 
hands,  and  there  hath  not,  as  yet,  been  any  issue  of  the  said 
marriage ;  and  whereas  my  said  late  father,  Richard  N.,  by 
UamiU'      bis  last  will  and  testament,  in  writing,  bearing  date  tfae  '— 
tiona^by      ^^  ^  ..   ■   i        ,  17 — ,  after  confirming  the  asid  settlement, 
•triet  let-    and  ordering  his  debts  to  be  paid  out  of  his  personal  estate, 
citcfL.         devised  his  fireebold  mesBuages,  lands,  and  tenemeals  at 
B  ,  in  the  county  of ,  to  the  use  of  a  trus- 

tee therein  named,  for  the  term  of  500  years,  upon  the  truste 
thereinafter  declared,  and  hereinafter  in  part  aiexitioned ; 
remainder  to  the  nee  of  me  for  life,  without  impeachaMot  of 
waste ;  remainder  to  the  use  of  trustees,  and  their  heirs,  during 
my  life,  in  trost,  to  preserve  the  contingent  remainders;  re- 
mainder to  the  use  of  my  first,  and  every  other  scm  suocea- 
sively,  in  tail  male;  remainder  to  the  use. of  my  daughters, 
as  tenants  in  common,  in  tail,  with  cross  remainders ;  re- 
mainder to  his  nephew,  William  N.,  ibr  his  life ;  remainder 
to  the  use  of  trustees,  and  their  heirs,  during  the  life  of  the 
said  William  N.  in  trust,  to  preserve  the  contingent  re- 
mainders ;  remainder  to  the  use  of  James  N.,  son  of  the  said 
William,  for  his  life ;  remainder  to  the  use  of  trustees  and 
their  heirs,  during  his  life,  in  trust,  to  preserve  the  contin- 
gent  remainders ;  remainder  to  the  nse  of  the  first,  and 
every  other  son  of  the  said  James  N.  successively,  in  tail 
male ;  remainder  to  the  use  of  the  male  heir,  who  should  be 
lawfully  entitled,  for  tbe  time  being,  to  the  ancient  estate,  at 
G.  belonging  to  t)ie  N  — 's,  for  the  life  of  such  male 

heir;  remainder  to  the  use  of  trustees,  and  their  heirs,  du- 
ring the  life  of  the  said  male  heir,  to  preserve  the  contingeat 
j'emainders ;  remainder  to  the  use  of  the  first,  and  every 
other  son  of  the  said  male  heir  successively,  in  tail  male,  re- 
version to  this  use  of  his  (my  said  fetfaer's,)  rigkt  ktirs ;  and 
be  gave  tohiawife  Jane,  an  annuity  oSlOOi.  for  her  life,  to  be 
paid  out  of  bis  real  estate^  and  declared  that  the  said  term  ef 
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90O  yeum^  W8»  so  livited  to  the  uee  of  the  trustees  thereof,  aa    No.  4. 
afeiesud^  for  teemriiig  the  pajaieiit  of  the  said  annuity,  and 
tar  nisimg  all  such  sum  or  sums  of  money  as  he  should  have 
to  pay,  in  consequcmce  of  his  eaTeaant  in  ny  said  marriage^ 
aad  he  gave  Ut  leaadhold  estate  to  trnatees,  upoa  trust,  i» 
permit  the  po-son,  who  for  the  time  being,  should  be  in  pos* 
BOgBian  of  hia  fraehoM  estates,  faj  Tirtiie  of  his  wiU,  to  re- 
eaire  Ae  rents  and  prolita  thereof,  sul^ect  to  ike  payment  of 
tbe  said  IQOi  annmtjr,  and  the  sum  he  had  engaged  to  pay^  DUposU 
iHader  ny  said  setdement ;  and  he  gave  all  his  oionies  at  in-  penonaity 
tereet,  and  sieearUies  for  the  same,  and  the  interest  thereof*  ^y  ^}^  ^«; 

'  '  '  ther's  Will 

and  SOW/  siack  in  the  ■  ■  canal,  (200/,  whereof  then  reciu-d. 
atoo^  «ad  is  yet  standing  in  my  name,)  ai)d  all  profits  and 
diridends  belonging  to  the  same,  and  also  all  his  silver  plate, 
hausehold  funotuie,  beds,  bedding,  pictures,  prints,  watches, 
books,  live  catife,  husbaoadry  gears,  to  trustees,  upon  trust, 
to  pay  out  of  hia  said  nKinies,  his  debts,  funeral  expences, 
Hie  probate,  af  hit  will,  and  in  the  next  place,  to  pay  to  me 
Hm  sum  et  SOtL  upon  my  siieceediag  to  the  rectory  of  G. 
by  three  equal  paymenis,  in  each  yeenr^  next  after  my  institti^ 
tieo^  for  the  purpose  of  ban^  laid  out  at  my  discretion,  in 
tbe  inpraivement  of  the  glebe  hada^  and  buitdings  ;  and  aa 
to  the  ramasaNler  of  the  msmeyy  to  lay  out  the  same,  with 
Ae  approbation  of  the  person,  who,  for  the  time  being, 
ahoald,  by  virttia  of  hia  will,  be  in  the  possession  of  his  real 
aataite^  in  the  pvrdmsing  of  fireebdid  premises,  in  the  county 
0f  ■  ■  I  ^  to  be  eoaveyed  to  tlm  trustees^  upon  tbe  same 
traata  as  the  other  real  estates,  by  virtue  of  hia  will,  were  li- 
mited to,  or  sueh  of  them  aa  should  be  capaUe  of  takiag  ef- 
fiet  r  as  to  husbandry  gear,  and  quick  goods,  they  were  to 
be  sold,  and  the  money  arising  therefrom  to  be  invested  in 
Ae  pimhase  of  freehold  lands,  within  the  county  of — 


— > 


Ibrthe  u^es Kmited  of  bis  oAer  estates,  by  his  said  will;  and 
l»  to  household  ftimiture,  beds,  bedding,  rings,  watches, 
plnte,  pictures,  &e.  he  gave  to  hia  said  wife  suob  parts  thereof^ 
as  hodkiuld  partkuhnse  in  a  schedule,  for  her  Ufe;  and  aa 
to  8«eb  parts  tfaersof  aa  should  not  be  so  directod,  and  those 
ao  diraetad  after  her  death,  the  trustees  were  to  permit  the 
ptfBon  feisthe  time  beings  entitled  to  hia  leal  estatOi  to  havO: 

5 
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No^4.     the  use  thereof;  and,  untU  such  purchases  as  aforesaid  shall 
be  made,  the  trustees  were  to  continue  the  monies  at  interest, 
or  to  call  in  and  replace  the  same,  either  on  mortgages,  or 
invest  the  same  in  the  public  funds,  and  pay  or  permit  the 
person  lawfully  in  possession,  for  the  time  being,  of  his  real 
estates,  to  receive  the  interest  and  dividends  of  the  same ; 
and  as  to  the  said  500/.  canal  stock,  the  trustees  were  to  per- 
mit the  person  or  persons,  who,  for  the  time  being,  would  be 
entitled  to  the  premi8es,'to  be  purchased  as  aforesaid,  or  un- 
til purchased,  the  interest  of  the  money  intended  to  purchase 
the  same,  to  receive  the  dividends  thereof,  and  afterwards  to 
transfer  the  principal  to  such  person  and  persons,  his,  her, 
and  their  executors,  administrators,  and  assigns,  in  whom 
the  premises  so  to  be  purchased,  (when  purchased),  his  or 
their  heirs,  or  assigns,  should  become  absolute  at  law,  by 
virtue  of  his  will.    And  he  made  me  (subject,  and  without 
prejudice  to  any  of  the  trusts  therein  contained,)  executor 
of  his  said  will.    And  whereas  my  said  fother  departed  this 

life  in  the  year ^  without  revoking  or  altering  his  said 

will,  leaving  me^  his  only  child,  and  heir  at  law ;  and  shortly 
after  his  decease,  I  proved  the  same  will,  in  the  prerogative 
court  of  Canterbury.    And  whereas,  exclusively  c^the  spe- 
cific estates,  to  the  enjoyment  whereof  I  am  entitled  for  my 
life,  under  my  said  fother's  will,  I  remain  possessed  of  the 
Debits        gaid  sum  of  500/.  canal  stock,  and  of  the  sum  of  70/.  like 
hU  father's  stock,  which  my  said  father  purchased  after  the  makings  of 
accoaoT  of  ^^^  ^^^  ^^^^  ^^^  ^^  residue  of  my  said  late  frther's  per- 
the residue  M>nal  estate  has  been  permitted  to  remain  in  .mv  hands; 

of  bis  per-  *^  •  * 

sonales-      and  it  will  appear  by  my  accounts,  as  executor  of  my  said 

father's  will,  that  such  residue  amounts  to  the  sum  of L 

And  whereas,  the  said  Jane,  my  late  mother,  departed  thia 

life  in  the  year ,  having  first  duly,  made  her  last  will 

and  testament,  whereby  she  gave  to  me  all  arrears  which 
should  be  due,  in  respect  of  her  said  annuity  of  100/.  at  the 
time  of  her  death,  upon  my  paying  to  her  relation,  Mary 
R  ,  an  annuity  of  10/.  during  her  life ;  and  gave  the 

use  of  her  watch  to  me  for  life,  and  at  my  decease,  the  same^ 
and  the  rings,  pictures,  and  trinkets,  whereof  she  was  pos* 
sessed^  she  directed  to  go  to  the  uses  thereof  directed  by  her 


tate. 
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said  husband's  will :  and  I  having  elected  to  take  the  benefit    No.  4. 

of  the  bequests  in  her  said  will,  have  paid  the  said  annuity  ^^^^'^^^ 

of  10/.  to  the  said  Jane  R ,  up  to  the  last  day  of  payment  That  testa- 

thereof^  preceding  the  date  of  this  my  will.    And  whereas;  roas  of  per- 

I  am  desirous,  that  as  well  the  trust  in  my  said  marriage  ^^|.{|fts 

settlement,  regarding  the  said  portion  or  sum  of  1500/.  as  ^f^^^  m^i*. 

those  of  my  said  father's  will,  touching  his  personal  estates,  tiement, 

or  such  and  so  many  thereof  as  remain  to  be  performed,  and  thefs'and* 

tdso  the  trusts  in  my  said  mother's  will,  touching  the  specific  "JJl**^^^^^^ 

chattels  therein*mentioned,  should  be  performed  and  carried  mentioned. 

into  execution,  I  therefore  direct,  that and ,  ?*J[v**^ 

^  ''  'to  DM  own 

my  executors,  hereinafter  appointed,  do  and  shall,  as  soon  trustees 

,  ,  *  _  _  ^  and  execn* 

as  conveniently  may  be,  after  my  decease,  pay  the  sum  of  ton,  to 
1500/.  in  satisfaction  of  the  debt  owing  from  me  in  respect  ^samof 
of  my  having  so  received  my  wife's  portion  of  that  amount  ^^* 
as  aforesaid,  with  interest  for  the  same,  after  the  rate  of  5/.  owes  to  the 
for  100/.  for  a  year,  to  the  trustees  or  trustee,  for  the  time-  his  mnl^ 
being,  in  my  said  marriage  settlement,  upon  such  of  the  trusty  ^*^  "f^ 
therein  declared,  concerning  the  same  respectively,  as  shall 
be  then  subsisting,  or  capable  of  taking  eflect :  and  I  ftirther  To  transfer 
direct,  that  my  said  executors  do  and  shaU,  so  soon  as  con-  naTixation 
veniently  may  be  after  my  decease,  transfer  the  said  sum  of  ||^f^^^f 
fiOO/.  navigation  stock,  unto  the  trustees  or  trustee,  for  the  ^^^  father's 
time  being,  who  shall  be  then  entitled  to  receive  the  same. 


under  my  said  father's  will,  upon  such  and  the  same  trusts 
therein  declared,  concerning  the  same  respectively,  as  shall 
be  then  subsisting,  or  capable  of  taking  effect ;  and  also  Aat  To  transfer 
they,  my  said  ex^utors,  do  and  shall,  so  soon  as  conveniently  thingnt^ 
may  be,  after  my  decease,  deliver  over  the  specific  things,  to  ^^^' ^li  nlo. 
the  enioyment  whereof  1  am  entitled  for  my  life,  under  the  ^^^^  w»n# 
said  will  of  my  mother,  to  the  person  or  persons,  who,  for  enjoy  for 
the  time  being,  shall  be  then  entitled  to  receive  the  same,  perloSsen- 
upon  such  of  the  trusts  therein  contained  or  referred  to,  as  ^*^^**  *•  ^^ 

■^  .        ^  ,  '         ceive  the 

shall  be  then  subsisting,  or  capable  of  b&ing  performed,  and  same  aft«r 
deliver  over  such  plate,  furniture,  pictures,  rings,  watches, 
and  books,  as  my  said  late  father  died  possessed  o^  and  that  To  pay 
have  come  to  my  hands,  the  books  being  mentioned  in  a  ca-  sam  stated 
talogue  made  by  him,  and  the  plate  being  distinguished  by  l^^tol^gt 
the  armorial  bearings  of  hia  and  my  late  mother's  fiunily,  or  7^^^"^^'  ** 

executor, 
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No.  4.  one  of  th^ir  families ;  and  *pay  over,  to  tbe  person  or  per* 
^^^^>^^^^  sO'na  entitled  to  receive  tl^e  same  under  my  said  Other's  frill, 
balance      ^^  ™d  ^um  of  L  (which  is  stated  in  my  said  account 

h^^lT'"  aa  executor  to  be  the  amount  of  the  balance  owing  from  ne, 
suchexecQ.  as  such,  in  respect  of  the  clear  residue  of  my  said  fiitfaer*! 
spectofthe  personal  estate,  to  be  laid  out  in  the  purchase  of  lands,  at 
hu  facer's  gfettwid,  or  siich  other  balance  or  sum  of  money  as  may  be 
personal     f  mnd  doe  on  the  takimr  of  such  account.    And  whereas  it 

estate,  to  ~ 

the  person  wUl  iqppear  from  my  said  account,  as  executor,  that  some 
entitied  to  lurticlos  of  my  said  late  firther's  furnitiire  were  sold  by  me, 

|[2JJ^^  which  produced  the  sura  of /.     I  direct  my  executors  to 

his  Mier^  make  food  die  same  to  tbe  said  trust  estate,  either  by  the 
To  ivplace  deUveiy  of  fiimitvre  of  miBe  of  the  like  value,  or  1^  pay- 
^1^^^^  ment  of  that  snm,  to  the  person  or  persons  entitled  for  the 
iiithep>  time  beii^  to  receive  the  same  under  my  said  father*s  will* 
8oM  br  '    And  in  as  much  as  I  have  in  ray  hands,  as  executor  as  afore- 

him 

And  to  pay  ^^  ^  ^^'^  ^  ^^*  ^^  whick  I  have  taken  credit  in  my 
r  ft V  hu  ^^  account  as  a  debt  due  from  my  said  late  &ther*s  estate 
father  to  a  to  or  in  trust  for charity^  the  interest  whereof  has  been 


charitr 

for  many  yeara  past  applied  for  die  cheritaUe  purpose  here- 
inafter  mentioned,  I  therefore  dnreet  my  executors  to  dis- 
charge that  debt  by  payment  of  the  said  sum  of  261.  to  such 
persons,  to  be  approred  by  tbe  rector,  for  the  time  being, 
of  the  parish  church  of  6.  aforesaid,  as  they  diall  think  fit, 
upon  trust  to  place  the  same  out  at  interest  on  government 
or  real  aecartties,  wkh  liberty  of  transposing  the  same, 
and  to  pay  the  interest  or   dividends  arising  therefrom, 
to  the  master,  for  the  time  being,  of  the  .endowed  sclio(4 
at  O.  aforesaid,    for  educating  eleven  poor  boys  in   the 
said  school  to  be   nominated  from  time  to  time  by  such 
rector,  or  in  his  absence  from  the  said  cure,   by  the  offi- 
ciating minister,  for  the  time  being,  of  the  said  church. 
Additional  ^q^  ]  give  unto  my  said  wife  an  annuity  or  yearly  sum  of 
tesutor's     10/.  of  lawful  mouey  of  Great  Britain,  during  her  natural 
^  ^*  life,   in  addition  to  her  provision  under  my  said  marriage 

settlement  and  the  trusts  of  the  term  of  500  years  created 
by  my  said  fother's  will,  the  same  to  be  paid  clear  of  taxes 
and  without  deductions,  by  equal  half  yearly  payments,  the 
irat  payment  thereof  to  be  mode  at  the  expiration  of  si]| 
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Calendar  months  next  after  my  decease.  And  I  give  to  my  Ko.  4. 
said  wife  absolutely  (1)  such  of  my  ho\|sehold  fiimiture  and  "^^^^^^^^ 
linen  (2)  as  she  shall  select,  not  exceeding,  in  the  whole,  the  to  his  wife 

value  of 1,  (duch  value  to  be  ascertained  by  thfe  general  »»>»o*«^Jy* 

appraisement  which  I  desire  to  be  made  6f  my  fdrniture) 

except  locks;  iron  ovens,  bells  fixed,  fixed  stoves,  and  such  Except  ar- 

r        '      7  ,      rt       ;        ^  ,  ,  tides  fixed 

Other  things  as  are  or  may  be  fixed  or  rast^ned  to  the  man-  or  fastened 
aion  House  at  G.  wherein  I  now  reside^  my  will  being  that  \^q{^. 
such  excepted  articles  shall  ro  alon<^  with  the  said  tocinsion-  ^^'^^^  ^!^t 

*  ,  o  o  to  go  With 

house,  and  be  enjoyed  by  the  person  or  persons  for  the  time  the  house 
being  entitled  to  the  possession  thereof,  as  heir-looiusi,  so  ?"yed  V* 
long  as  the  law  will  permit.     And  I  give  to  her  my  said  heJ^-iooms. 
wife  the  use  and  enjoyment  of  such  plate  as  I  have  pur-  whereon^' 
chased,  and  whereon  are  engraven  the  armorial  bearirigs  of  ^^^^j^f 
her  or  my^&mily,  or  one  of  our  bmilies,  during  her  life;  bearings ; 
And  firom  and  immediately  after  her  decease  I  give  the  silme'  for  her  use, 
to  George  N-,  second  son  of  the  said  William  N.,  if  he  shaU  il^and^aV! 
be  then  living,  absolutely,  and  if  he  shall  be  then  dead,  unto  ^^^  ^^'^  ^^' 
Peter  N.,  third  eon  of  the  said  Williani  N.,  if  he  shall  then  two  per. 
be  living,  absolutely;  but  if  neither  of  them  the  said  George  la'^^^^'^ 

sion,  and  if 
.    '  neither 

should  be 

(1)  Where  a  testator  gires  to  A*  during  her  natural  life^  his  living  at 

house  at  B.  with  all  the  goods  that  shall  be  found  ther^a  at  the  decease  to 

time  of  his  decease,  the  word  with  so  conjoins  the  devise  of  the  Rotogoth^r 

with  tlie 
house  and  hous^old  goods,  that  the  derisee  can  have  no  longer  in-  personal 

terest  in  the  latter  than  was  expressly  limited  in  the  former.  1  At-  ^^^^^^* 

kins,  470,  Luke  t^.  Bennet.    And  where  a  testator  gave  to  his  wife 

all  his  household  goods,  furniture,  plate,  linen  and  china  in  his 

house  at  £•  or  to  the  house  belonging,  and  also  the  said  house, 

gardens^    Sec.    so    long  as  she  continued  his  widow,    and  no 

longer;  Lord  Hardwicke  held  that  the  household  goods,  fur« 

niture,  &c«    were  put  under  the  same  restrictions  as  the  house 

Itself.    Richards  o.  Baker,  2  Atk.  321.     Such  a  gift  will   not 

bar  the  wife  of  her  paiapheraalta.    2  Atk.  216*  See  also  3  Atk. 

369  and  393. 

(2)  A  bequest  of  the  best  6t  my  linen,  or  of  some  of  my  best 
linen,  is  void  for  uncertainty ;  but  a  bequest  of  such  of  my  linen 
as  my  executor  shall  think  fit,  or  as  L  S.  (the  legatee)  shall  chuse, 
is  good ;  Peck  v.  Halsey,  2  P.  Wms.  387. 

TOL.  II.  T 
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No.  4.   N.  or  Peter  N.  shall  be  then  liviagy  tken  tke  aeine  to  Wr 
^^^^>^'^  considered  as  part  of  the  residae  of  Bay  personal  estate  t 
and  my  will  is  that  an  inventory  shall  be  mfde  of  sveh  plate. 
His  wife  to  and  that  my  said  wife  shall,  on  receiving;  the  saaae^  be  re* 
t!ratoi7V  9^'^^  ^  ^^^  B^^  invMitory,  accompanied  with  an  under- 
taking for  the  delivery  (hereof  by  her  rspreaentalives^  npoB 
or  immediately  after  her  decease,  t«  the  person  or  persons 
legacies     who  shall  be  entitled  to  the  sane  ander  thia  aiy  wilL  I  girm 

andmourn-  ^^  g    p   ^j,^  ^^^   ^f  joq/  ^^  ^^  ^  g  ^y^  jjj^  ^^^  ^f  jqq^^ 

and  I  desire  that  each  of  them  may  have  decent  monming^y 
Remuoera-  &t  tb^  discretion  of  my  essecntora.  I  give  to  my  exectitors 
•utow.***"  the  sum  of  100/.  a  piece,  as  an  acknowledgment  fcr  the  troii- 

Charity  le-"^®  *^**  ^^^  ^^^  ^^*  *"  *^  execution  of  this  my  will.    I 

f  acies.       give  to  the  said  James  N.  the  sum  of  30t.  npoA  trust,  Up 

place  out  the  same  on  government  or  real  securities  at  inte« 

rest,  in  the  name  of  such  persons  as  he,  his  executors  or  ad* 

ininistrators,  shall  think  proper,  with  liberty  to  the  trustees 

or  trustee  thereof  for  the  time  being,  of  transposing  the 

same,  to  the  intent  that  such  trustees  or  trustee  do  apply 

foreducat-  ^^^  interest  or  dividends  arising  therefrom,  lor  or  ttfwarda 

ww^bovs  *^®  education  of  four  poor  boys,  at  or  in  the  said  school  at 

G.  aforesaid,  to  be  from  time  to  time  nominated  by  such 

l]o  a  h<M«  trustees  or  trustee  for  the  time  being.    I  give  the  sum  of 

^'    '         100/.  to  the  treasurer  for  the  time  being  of  the  infirmary  of 

,  in  the  county  of ,  to  be  applied  to  the  cha- 

A  Mwi  to   ritable  purposes  of  that  institution ;  and.  I  direct  my  execu- 

iMitcd  as     tors  to  distribute  the  sum  of L  among  such  poor  person9 

attending  divine  service  in  the  parish  church  of  G.  afore- 
said, the  Sunday  next  after  my  death,  and  in  such  propor- 
tions as  they  my  said  executors  shall  think  proper ;  and  I 
desire  that  all  my  servants  who  shall  be  in  my  service  at  the 


^  The  eiTect  of  a  dirocticin  for  an  inventory  is  held  of  itself  Co 
limit  the  enjoyment  to  the  life  only  of  the  legatee,  Southey  v.  Lord 
Soaserville,  13  Vez.  Jan.493.  And  a  devisee  for  life  must  sign 
an  InventDi-y  to  be  defM>sited  by  the  master,  for  Ae  benefit  of 
all  parties.  Leeke  v.  Bennet,  1  Aikina,  471.  Bill  ^  Kynastoiii 
1L  Ath.  81. 
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time  of  my  decease,  may  receive  a  whole  year's  wages,  to   No.  4; 
be  added  to  the  sum  or  sums  then  due  to  them  for  wages  (3).  ^'^"^'^'^^ 
And  as  to  the  residue  dt  ray  personal  estate,  not  otherwise  jne  of  the 
disposed  of  by  this  my  will>  I  give  the  same  to  my  said  ex-  ^jj^^^^^^^^ij^ 
tutors,  upon  tnist«  that  they,  or  the  survivor  of  them;  or  placed  dut 

at  interest 

the  executors  or  administrators  of  such  Survivor,    do  and  with  pow-' 
shall  i^ace  out  the  same  at  interest  in  some  of  the  parlia-  J^®tov*!ury 
mentary  stocks  or  funds  of  Great  Britain,  or  on  real  secUri-  and  traiw- 
ties  in  England  at  interest,  and  do  and  shall  from  time  to  itie^. 
lime  vary,  alter,  or  transpose  the  same  for  other  stocks  dt 
funds,  or  securities  of  the  like  nature,  when  and  so  often  as 
It  shall  ^eem  expedient ;  aHd  do  and  shall,  after  paying  ^nd  And  after 
keeping  down  the  said  annuity  of  10/.  hereinbefore  giVen  to  dpvm  iSe 
toy  said  wife  for  her  life,  and  also  the  said  annuity  which  I  JJ^^/^inieit, 
am  liable  to  pay  to  the  said  M ar^  R.  during  her  life,  in  the  the  divi* 
mean  time,  until  the  capital  in  the  respective  shares  thereof  the  pnr- 
riiall  become  payable  or  transferable  as  hereinafter  is  men-  ^j^muiiatroii 
tioned,  invest  the  interest  or  dividends  thereof,  as  and  when  *»"5**  }^^, 

,       ,  principal 

the  same  shall  amount  to  100/.  m  like  stocks,  ftinds,  or  se-  ^hall  be 
curities,  so  as  to  cause  the  same  to  accumulate  in  the  natui^  aaer-inJiv^ 
of  compound  interest ;  and  do  and  shall  pay  or  transfer  one  Qj,"^fijjrd 
third  part  of  all  such  stocks,  funds,  aiid  securities,  but  sub-  to  be  paid 
ject  and  without  prejudice  to  the  payment  of  the  said  annui-  other  third 
ties  unto  the  said  George  N.  as  and  when  he  shall  attain  th4  S^'maln. 
age  of  21  yeafrs ;  one  other  third  part  thereof  unto  the  said  i«g  third  to 
Peter  N.  as  and  when  he  shall  attain  the  age  of  31  years ;  with 
^nd  the  remaining  third  part  unto  Maria  N.  daughter  of  the  gurw  vor- 


William  N.  as  and  when  she  shall  attain  her  age  of  SI  ^^^P* 
years ;  and  in  case  any  one  or  more  of  them  the  said  George 
N.  Peter  N.  and  Maria  N.  shall  die  without  having  attained 
the  said  age,  then  the  share  or  shares  of  him  or  them  so 
dying,  of  and  in  the  said  stocks,  funds  or  securities,  shall 
go  and  be  paid  or  transferred,  subject  and  without  prejudice 
as  aforesaid,  to  the  survivors  or  survivor,  or  others  or  other 
of  them,  as  and  when  their  respective  original  shares  shall 


(3)  Under  a  general  bequest  to  servants,  a  coachman  prgvided 
-with  a  carriage  aii4  horse?  let  by  the  job,  Is  not  entitled.  Chilcpt 
9.  Bromley,  1^  Vcz.  Jan.  114.       ■ 

t2 
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No.  4.  fespectively  become  payable  or  transferable  as  aibresaid ; 
^^^^^^^^  and  in  case  any  other  of  flieta  shall  die  wfliout  having  at- 
tained the  said  age,  then  all  and  every  the  accruing  share  or 
shares  shall  be  subject  and  liable  to  the  like  contingency  of 
accruer  or  survivorship  as  is  hereinbefore  declared,  touch- 
ing his,  her,  or  their  respective  original  share  or  shares  ^ 
Ajod  if  nei-  and  iu  case  all  of  them  the  said  George  N.  Peter  N.  and 
three         Maria  N.  shall  die  without  any  of  them  having  attained  the 
toTfcoJl?  ^Se  of  21  yeai-s,  then  my  will  is  that  the  whole  of  such 
etititjed,  to  gtocks,  funds  Or  securities  shall  be  transferred^  but  subject 

be  trans-  .  , 

^erreu  to   and  Without  prejudice  as  aforesaid,  to  ■    :   And  1  ap* 

"^^  point  the  said executors  of  this  my  last  will  and  tea* 

})ef  ise  of  tament.    And  as  to  my  messuage,  farm,  and  lands,  situate 

messnaf^es  &t  or  near  W.  aforesaid,  I  give  the  same  unto  S.  P.  and 

Totlntr   ^  »•  ^>«<'  ^'^  and  assigns  for  ever;  and  »>  t.  xnj  mes. 

•ettiement.  Miages,  farm  and  lands,  situate  in  or  near  to  the  said  settled 

estate  of  my  family  at  G.  aforesaid,  which  I  purchased  of 

William  S.  for  the  sum  of  1900/.  my  messuage,  farm  anti 

lands  situate  at  or  near  to  the  said  estate  at  B.  aforesaid, 

which  I  purchased  of  James  P.,  my  lands  in ,  conti* 

guous  to  the  said  estate  at  B.,  and  intermixed  therewith, 

which  I  purchased  of  John  G.,  my  lands  in ,  lying 

also  Contiguous  to  the  said  estate  at  B.,  which  I  purchased 
of  Hugh  H.,  which  several  premises  so  purchased  by  me 
are  partly  freehold,  and  partly  leasehold,  and  also  as  to^ 
for,  and  concerning  my  messuage,  farm  and  lands,  situate 
at  B.  in  the  said  county,  and  all  the  rest  of  my  freehold  and 
leasehold  estates  whereof  I  have  power  to  dispose  in  pos- 
session, reversion,  remainder,  or  expectancy,  and  not  herc« 
Tff  trrtfrr     inbefore  disposed  of,  (4) '  I  give  the  same  unto  and  to  the 

iec8a 

use  of  the  said  — — and ^  their  heirs,  execu* 

tors,  administrators  and^assigns,  upon  the  trusts  hereinafter 


(4)  If  a  testator,  in  terms,  etcepts  out  of  his  residaary  de?he 
trhat  he  has  before  disposed  of,  such  exception  fakes  out  of  jthe 
residuary  devise  only  the  interest  before  given,  not  the  things 
themselves  $  therefore  if  a  life-estate  only  in  any  subject  has  before 
been  given,  the  residuary  devise  comprehends  and  cairies  the  rep* 
maining  interest  ^  see  S  Atk.  286* 
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expressed  and  declared  of  and  concerning  the  same,  that  is   No.  4. 
to  fiay,  upon  trust,  that  they  and  the  survivor  of  them,  and  ^"^^^^^^^ 
the  heirs,  executors,  administrators  and  assigns  of  such  sur-  to  sell  or 
vivor,  do  and  shall,  as  soon  after  my  decease  as  they  or  he  ^^^^ 
«hall  think  fit,  make  sale  and  dispose  of  all  and  every  my 
said  freehold  and  leasehold  estates,  so  devised  to  them  as 
aforesaid,  either  together  or  in  parcels,  by  public  auction  or 
private  contract,  as  to  them  or  him  shall  seem  meet,  for  the 
most  money  that  can  be  reasonably  had  or  gotten  for  the 
same;  and  I  do  hereby  declare  that  the  receipt  and  receipts  Their  re 
of  the  said,  &c.  and  the  survivor  of  them,  rae  heirs,  execu*  aisch^rged 
tor8,adminis^tor8  or  assigns  of  auch  survivor,  under  their 
or  his  hands  or  hand  respectively,  shall  from  time  to  time 
be  a  good  and  effectual  discharge,  or  good  and  effectual  dis* 
charges,  to  the  purchaser  or  purchasers  of  the  same  free* 
hold  and  leasehold  estate,  or  any  part  thereof  and  his,  her, 
or  their  heirs,  executors,  administrators  and  assigns,  for 
bis,  her,  or  their  purchase-money,  or  so  much  thereof  as 
in  such  receipt  or  receipts  shall  be  expressed  to  be  received, 
and  that  such  puxx^haser  or  purchasers,  his,  her,  or  their 
executors,  administrators  or  assigns,  shaU  not  be  answerable 
or  accountable  for  any  loss,  misapplication  or  non-applica- 
tion of  fiuch  purchase-money,  so  expressed  to  be  received ; 
and  as  to  the  money  arising  from  such  sale  or  sales  as  afore-  And  as  to 
said,  (as  to  which  I  direct  a  separate  account  to  be  kept,)  ^|^ac(^^ 
my  will  is,  that  the  same  shall  be  in  the  first  place  applied  W  ^f 
in  making  good  the  deficiency,  if  any  shall  then  be,  of  my  |q  thL  first 
personal  estate,  not  specifically  bequeathed,  in  paying  my  \^^yj^i^ 
debts,  foneral,  and  testamentary  charges  and  legacies,  (save  MqT  tbe 
those  for  charitable  purposes)  and  that  the  residue  of  such  estate,  ia 
monies,  or  the  whole  thereof,  if  there  shall  be  no  such  de-  Sebts* 
ficiency,  shall  be  paid  to  such  person  or  persons,  and  be  ap-  *^*'J'"f^*j^^ 
plied  for  such  intents  and  purposes,  as  the  residue  of  my  cies : 
personal  estate  is  hereinbefore  directed  to  be  paid  and  ap-  ^"^'Jj^'lJ^'^l^ 
plied;  and  as  to  the  rents,  issues  and  profits  of  the  said  appiica- 
estates,  until  sale  thereof,  I  will  that  the  same  shall  be  paid  fim  place, 
and  applied  in  such  manner  as  the  interest  of  the  money  derwTas"" 
arising  by  sale  thereof  would  be  payable  or  applicable  to  un-  P^™^*'»^ 
der  this  my  will,  in  case  such  sale  had  taken  place.  Provided  according 
always,  and  it  is  my  will,  that  in  case  the  trustees  or  trustee  pt^M^u^^ 
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No.  4.  for  the  time  being  of  tke  residue  of  my  said  frtlier's  personal, 
estate^  shall  be  willing  to  accept  a  conveyance  and  assign^ 
of  his  p^r-  ment  of  my  freehold  and  leasehold  estates,  in  B — —9  afcre* 
tat"!  ^  ^^^'  ^^  ^^y  <>f  tb^ni,  or  any  part  thereof  at  the  above-men^* 
Proviso,  tioned  sum  or  sums  of  money,  for  which  I  purchased  th» 
late  fa-  same,  then  and  in  such  case  it  shall  be  lawful  for  the  tnis« 
teeHhoaid  ^^^  ^^  tfusteo  for  the  time  being,  under  this  my  will,  ta 
be  willing  make  such  conveyance  and  assignment  accordingly,  on  ob* 
a  convey-  taining  a  sufficient  discharge  for  so  much  of  the  said  balance 
estate^at  ^  ^°  account  of  the  said  residuary  estate  in  my  hands,  as  the 


">  ^^   consideration  money  of  the  estate  or  estates  comprised  in  such 

the  snm  at  ^   '^  "^  ^ 

ivhicb  the  conveyance  or  assignment  shall  amount  to.  Provided  always, 

mirdias^d  and  my  will  is,  that  it  shall  and  may  be  lawful  to  and  for  the 

tor^it^^'  said,<&c.  and  the  survivor  of  them,  and  the  heirs,  executors,  adv 

■houid  be  mlnistratofs,  andassigns  of  such  survivor,  from  time  to  time,  by 

lawful  for  ^  '  • 

testator's  indenture  or  indentures  under  their  or  his  hands  and  seals,  of 
m^^e  such  ^^^^  ^ud  seal,  to  demise  or  lease  the  said  freehold  and  lease- 
convcy-      j^q}  j  hereditaments,  and  premises,  so  vested  in  them  asafore- 

ance,  tak-  '  *  ^  ^ 

ing  a  dis-     gaid,  or  such  of  them  as  shall  be  remaining  unsold  or  undis* 
90  much^of  posed  of,  during  the  minority  of  the  said  I.  P.  abd  R.  S.,  or 
iancc*of  his  ^^^'^^  ^^  them,  unto  any  person  or  persons,  for  any  term  or 
father's  re-  number  of  years  not  exceeding  21  years,  in  possession,  not  in 
tate  in  his    reversion,  or  by  way  of  future  interest,  so  as  upon  every 
the  mir-'     such  lease  there  be  reserved  and  made  payable,  during  the 
chase  mo-    continuance  thereof  respectively,  the  best  and  most  improved 
such  eittate  yearly  rent  or  rents  that  can  be  reasonably  had  for  the  same, 
amount  to.  to  be  incident  to  the  reversion  of  the  premises  so  to  be  de« 
Leasing:      mised,  without  taking  any  sum  or  sums  of  money,  or  other 
mistccs.     thing  by  way  of  fine  or  premium  for  the  making  of  any  such 
lease,  and  so  as  none  of  such  lessees  shall  be  made  dispunishr 
able  for  waste,  and  that  in  every  such  lease  there  be  contain* 
ed  a  clause  of  re-entry  for  non-payment  of  the  rent  or  renta^ 
tp  be  thereby  respectively  reserved,  and  that  such  lessees 
seal  and  deliver  counterparts  of  such  lease  and  leases.    Pro- 
vided, and  my  will  further  i^,  [proviso  for  substituting  new 
trustees  with  safety,  and  indemnity  clauses.] 


(    279    ) 
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JPari  of  a  Will  directing  a  Settlement,  with  JAinitations  In  a 
strict  Foumfor  preserving  the  Estate  in  the  Faxnilj/  of  the 
Testator^ 

I  GIVE  and  derise  all  and  singular  my  freehold  manors,  Testator 
messnagea,  lands,  tenements,  and  hereditaments,  wheresoever  real  estates 
and  whatsoever,  not  hereinbefore  devised,  unto  the  said  JJ^^To'^ 
iJ.  W*  and  Sir  R,  J.  B.,  their  heirs  and  assigns,  to  hold  the  oftnistees 
'fiame  to  the  uses  mllowmg,  that  is  to  say,  as  to,  for  and  con-  jy,  for  two 
x^rning  all  such  of  the  same  hereditaments  and  premises,  as  termsof  9f 

are  situate  in  the  parish,  township,  or  precinct  of  N ,  in  ^^^  *oo 

the  county  of  N- ^  with  their  appurtenances,  to  the  use 

4>f  the  said  Sir  6.  C^  R.  M.,  and  J.  D.,  their  executors,  and 
administrators,  for,  and  during,  and  unto  the  ftiU  end  and 
term  of  9Q  years,  to  commence  and  be  computed  from  the 
time  of  my  ilecease,  without  impeachment  of  waste,  upon  the 
trusts,  and  to  and  for  the  intents  and  purposes,  and  with, 
under,  and  subject  to  the  powers,  provisos  and  declarations 
hereinafter  declared  or  expressed  with  respect  thereto :  and 
as  to,  for,  and  concerning  all  such  of  the  same  hereditaments 
and  premises  as  are  situate  in  the  parishes,  townships,  or 
precincts  of  F.  H.  and  S.  and  the  parishes  or  townships  con* 
tiguous  and  next  adjoining  thereto,  with  the  appurtenances, 

except  the  manor  or  lordship  of  F ,  and  the  advowson  of 

the  rectory  of  F ,  to  the  use  of  the  said  Sir  G.  C,  R.  M., 

and  J.  D,,  J.  C.  J.,  and  J.  F.,  their  eA«cutors,  and  admi- 
,  nistrators,  for  and  during  and  unto  the  full  end  and  term  of 
SOO  years,  to  commence  and  be  computed  from  the  time  of 
lay  decease,  wkhout  impeachment  of  waste,  upon  the  several 
trusts,  and  to  and  for  the  several  intents  and  purposes,  and 
with,  under,  and  subject  to  the  several  powers,  provisos,  re* 
strictlons,  and  declarations  hereinafter  expressed  ^ith  re« 
$Bect  theri^ ;  and  as  to,  {or,  and  conceroing,  as  well  all  ani* 
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No.  4.  produce  of  her  said  real  and  personal  estate,  thereby  settled, 
or  agreed  to  be  settled,  would  make  up  the  clear  je^rly  sum 
'  of  200/.,  and  my  said  father  thereby  covenanted  to  pay  the 
sum  of  2000/.  to  the  said  trustees  therein  named,  upon  such 
trusts,  for  the  benefit  of  the  children  of  the  said  marriage, 
as  are  therein  mentioned  :  and  whereas  the  said  portion,  or 
sum  of  1500/.  was  received  by  me,  and  yet  continues  in  mj 
hands,  and  there  hath  not,  as  yet,  been  any  issue  of  the  said 
marriage ;  and  whereas  my  said  late  fiither,  Richard  N.,  by 
his  last  will  and  testament,  in  writing,  bearing  d«te  the  --^- 
tions  b^      ^y  ^ ^  27 — ^  ^^^  confirming  the  and  settlement, 

f trict  let-  and  ordering  his  debts  to  be  paid  out  of  his  personal  estate, 
citeiLi  devised  his  freehold  mesBuages,  lands^  and  teneateuts  at 
B s  in  the  county  of ,  to  the  use  of  a  trus- 
tee therein  named,  for  the  term  of  500  years,  upon  the  trusls 
thereinafter  declared,  and  hereinafter  in  part  mentioned; 
remainder  to  the  use  of  me  lor  life,  without  impeachaeot  of 
waste ;  remtunder  to  the  use  of  trustees,  and  dieir  heirs,  during 
my  life,  in  trust,  to  preserve  the  contingent  remainders;  re- 
mainder to  the  use  of  my  first,  and  every  other  son  succes- 
sively, in  tail  male ;  remainder  to  the  use  of  my  daughters, 
as  tenants  in  common,  in  tail,  with  cross  remainders ;  ro- 
mainder  to  his  nephew,  William  N.,  for  his  life ;  remainder 
to  the  use  of  trustees,  and  their  heirs,  during  the  life  of  the 
said  William  N.  in  trust,  to  preserve  the  contingent  le* 
roainders ;  remainder  to  the  use  of  James  N.,  son  of  the  said 
William,  for  his  life ;  remainder  to  the  use  of  trustees  and 
their  heirs,  during  his  life,  in  trust,  to  preserve  the  c<Mitin- 
'  gent  remainders ;  remainder  to  the  use  of  the  first,  and 
every  other  son  of  the  said  James  N.  successively,  in  tail 
male ;  remainder  to  the  use  of  the  male  heir,  who  should  be 
lawfully  entitled,  for  the  time  being,  to  the  ancient  estate,  at 
G»  belonging  to  the  N  ^  -^s,  for  the  life  of  such  male 
heir ;  remainder  to  the  use  of  trustees,  and  their  heirs,  du- 
ring the  life  of  the  said  male  heir,  to  preserve  the  contingent 
jremainders ;  remainder  to  the  use  of  the  first,  and  every 
other  son  of  the  said  male  heir  succemively,  in  tail  male,  re- 
version to  th%  use  p{  bis  (my  said  fiitherX)  i*igkt  heirs ;  and 
be  gave  to  his  wife  Jane,  an  annuity  of  100/.  for  her  life,  to  be 
paid  out  of  his  real  estate^  and  declared  thai  the  said  term  of 
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900  year^  was  so  Imited  to  the  uee  of  tbe  trustees  thereof,  as  No.  4. 
aforesaid^  for  securhig  tibe  pajmeiit  of  the  said  annuity,  and 
for  rsisi^g^  wil  sndi  sum  or  sums  of  money  as  he  should  have 
to  pay,  in  consequence  of  his  corenant  in  ny  said  narriage^ 
aad  he  gave  his  leasehold  estate  to  trnatees^  upon  trust,  to 
permit  Ae  person,  who  for  the  time  being,  should  be  in  pos- 
eession  of  his  fi^eehold  estates^  by  virtue  of  bis  Trill,  to  re- 
cniTe  the  rents  and  profits  thereof,  sul^ct  to  the  payment  of 
the  said  IQfML  anniiitjr,  and  the  sum  he  had  engaged  to  pay^  puposU 
iHider  my  said  setdement ;  and  he  gave  all  his  monies  at  in*  penonaity 
terest,  and  siBcnrilies  fer  the  same,  and  the  interest  thereof,  ^y  b*^  ^?;. 
and  SOW/  stack  in  the  '  ■  ■  canal,  (200/.  whereof  then  recited. 
ntood^  «nd  is  yet  standing  in  my  name,)  ai)d  all  profits  and 
dtvidcsids  bekinging  to  the  same,  and  ako  all  his  silver  plate, 
household  furniture,  beds,  bedding,  pictures,  prints,  watches, 
books,  live  cattle,  hfittbacadry  geavs,  to  trustees,  upon  trust, 
to  pay  out  of  his  said  monies,  his  debts,  funeral  expences, 
Ae  probste^of  his  wtU,  and  in  the  next  place,  to  pay  to  me 
&e  sum  of  SOfOL  upon  my  succeeding  to  the  rectory  of  6* 
by  three  equal  payments,  in  each  yeur^  next  after  my  institu- 
tion, fer  the  purpose  of  being  kid  out  at  my  discretion,  in 
tiM  impreivement  of  the  g^be  hnds^  and  buildiiigs  ;  and  as 
to  tbe  remainder  of  the  nmn^,  to  lay  out  the  same,  with 
the  approbation  of  the  person,  who,  for  the  time  being, 
dMinld,  by  virtue  «f  his  wiU,  be  in  the  possession  of  his  real 
Ofltaie^  in  th»  pvrcbasing  of  fireebdld  premises,  in  the  county 

^  —..*... ^  to  be  conveyed  to  tim  trusteesi,  upon  the  same 

tnmla  as  the  other  rent  estates,  by  virtue  of  his  will,  were  li- 
mUed  to,  or  tueh  of  them  »  should  be  capable  of  taking  ef- 
ftet  7  as  to  husbandry  gear,  and  quick  goods,  they  were  to 
b^  sold,  and'  the  money  arising  therefrom  to  be  invested  in 
Ae  purshase  of  freehold  lands,  within  the  eounty-of  ^ , 
Ibr  Ae  uses  limited  of  Us  other  estates,  by  his  said  will;  and 
p»  to  household  liirniture,  beds,  bedding,  rings,  watches, 
plute,  pieturee,  &x.  he  gave  tohia  said  wife  susb parts  thereof^ 
ae  h^should  partieulariBe  in  a  schedule,  for  bsr  Ufe ;  and  as 
to  such  parts  thereof  as  shoald  not  be  so  diiecled,  and  those 
ae  diraetBd  after  her  death,  the  trustees  were  to  permit  the 

porson  for  the  time  beings  entitled  to  bin  KoaL  estatei  to  have 

s 


268  Precedents  of  Wills.  [App. 

No.  4.    produce  of  her  said  real  and  personal  estate,  thereby  settled, 

^^^^^^  or  agreed  to  be  settled,  would  make  op  the  clear  yeArly  sum 

'  of  200/.,  and  my  said  father  thereby  covenanted  to  pay  the 

sum  of  2000/.  to  the  said  trustees  therein  named,  upon  such 

trusts,  for  the  benefit  of  the  children  of  the  said  marriage^ 

as  are  therein  mentioned  :  and  whereas  the  said  portion,  or 

sum  of  1500/.  was  received  by  me,  and  yet  continues  in  mj 

hands,  and  there  hath  not,  as  yet,  been  any  issue  of  the  said 

marriage ;  and  whereas  my  said  late  fiither,  Richard  N.,  by 

liniu-      ^  lABt  will  and  testament,  in  writing,  bearing  dtfte  the  ■ 

tions  by      ^y  pf ^  17 — ^  after  confiriaing  the  said  settlement, 

•triet  let-    and  ordering  his  debts  to  be  paid  out  of  his  personal  estate, 
cticiLi         devised  his  freehold  messuages,  lands,  and  teneoieata  at 


B-  f  in  the  county  of ^,  to  the  use  of  a  tri 

tee  therein  named,  for  the  term  of  500  years,  upon  the  trusls 
thereinafter  declared,  and  hereinafter  in  pcjrt  mentioned; 
remainder  to  the  use  of  me  lor  life,  without  impeachmeiit  of 
waste ;  reminder  to  the  use  of  trustees,  and  dieir  heirs,  during 
my  life,  in  trust,  to  preserve  the  contingent  remasoders;  re- 
mainder to  the  use  of  my  first,  and  every  other  ecm  succes- 
sively, in  tail  male ;  remainder  to  the  use  of  my  daughters, 
as  tenants  in  common,  in  tail,  with  cross  remainders ;  re- 
mainder to  his  nephew,  William  N.,  for  his  life ;  remainder 
to  the  use  of  trustees,  and  their  heirs,  during  the  life  of  the 
said  William  N.  in  trust,  to  preserve  the  contingent  re- 
mainders ;  remainder  to  the  use  of  James  N.,  son  of  the  said 
William,  for  his  life ;  remainder  to  the  use  of  trustees  and 
their  heirs,  during  his  life,  in  trust,  to  pi^eserve  the  contin- 
gent remainders ;  remainder  to  the  use  of  the  first,  and 
every  other  son  of  the  said  James  N.  succesavely,  in  tail 
male ;  remaind^  to  the  use  of  the  male  heir,  who  should  be 
lawfully  entitled,  for  the  time  being,  to  the  ancient  estate,  at 
G.  belonging  to  the  N  — 's,  for  the  life  of  such  male 

heir ;  remainder  to  the  use  of  trustees,  and  their  heirs,  du- 
ring the  life  of  the  said  male  heir,  to  preserve  the  contingeat 
jremainders ;  remainder  to  the  use  of  the  first,  and  every 
other  son  of  the  said  male  heir  successively,  in  tail  male,  re- 
version to  th%  use  of  bis  (my  said  fiitherX)  rigkt  heirs ;  and 
be  gave  tohiswife  Jane,  an  annuity  of  100/.  for  her  life,  to  be 
paid  out  of  his  real  estate^  and  declared  that  the  said  term  of 
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500  year^  was  so  ]»ited  to  the  use  of  tbe  trustees  (hereof,  as    No.  4. 

afMreaaid^  fcr  secwhig  tibe  pajmeBt  of  the  said  annuity,  and 

jfar  rsisi^g^  all  saoh  sum  or  sums  of  money  aa  he  dionld  have 

to  pay,  in  consequence  of  his  covenant  in  my  said  uarrtage^ 

amd  he  gave  his  leascbold  estate  to  trnatees^  upon  trust,  to 

porniit  Ae  person,  who  for  the  time  being,  should  be  in  pos* 

session  of  his  #eeheld  estates,  by  virtue  of  bis  will,  to  re* 

cniTe  the  rents  and  preJirta  theee€»f,  subject  to  the  payment  of 

tim  said  IQfML  anniiitjr,  and  the  sum  he  had  engaged  to  pay)  DiKposi* 

under  mj  said  setdement ;  and  he  gave  all  his  monies  at  in*  pereonaity 

terest,  and  siBcnrities  fer  the  same,  and  the  interest  thereof,  h'  h*»  fa- 

'  '  '  ther'8  will 

and  50W.^  stack  in  the  ■  '  canal,  (SOO/.  whereof  tlien  recited. 
aloo^  and  is  yet  standing  in  my  name,)  ai^d  all  profits  and 
dtvidcgads  bdbnging  to  the  same,  and  ako  all  his  silver  plate, 
household  furniture,  beds,  bedding,  pictures,  prints,  watches, 
books,  live  cattle,  hittfaaadry  gears,  to  trustees,  upon  trust, 
to  pay  out  of  his  said  monies,  his  debts,  funeral  expences, 
Ae  probate^  of  hia  will^  and  in  the  next  place,  to  pay  to  me 
&e  sam  of  SOtL  upon  nry  sueceediag  to  the  rectory  of  6. 
by  three  equal  fnymenis,  in  each  yeor^  next  after  my  institu* 
liaii,  fer  the  purpose  of  being  laid  out  at  my  discretion,  in 
tiM  improvement  of  the  g^be  hads^  and  buildings  ;  and  as 
to  the  remaiaeder  of  the  monejr,  to  lay  out  the  same,  with 
the  appvobation  of  the  person,  who,  for  the  time  being, 
Artwld,  by  vivtua  «f  his  wil^  be  in  the  possession  of  his  real 
09t$i^  in  the  parchasiag  of  fireehtfld  preaiises,  in  the  county 
^  ■  ■  ^  to  be  conveyed  to  this  trusteesi,  upon  the  same 
tnMlaas  the  other  real  estates,  by  virtue  of  his  will,  were  li- 
miled  to,  or  stick  of  them  »  should  be  capable  of  taking  ef- 
ftct  r  as  to  iMsbandry  gear,  and  quick  goods,  they  were  to 
bo  sold,  and'  the  money  arising  therefrom  to  be  invested  in 
Ae  p«Khase  of  freehold  lands,  within  Ae  county  of — 


'^> 


Ibr  tlie  uses  limited  of  bis  other  estates,  by  his  said  will;  and 

as  to  household  fomiture,  beds^  bedding,  rings,  watches, 

plate,  pictures,  &c.  he  gave  tohis<  said  wife  sash  pasts  thereof^ 

ae  hoshould  partieulavise  in  a  schedule,  fer  bsv  life;  and  aft 

to  sack  parts  thereof  as  should  not  be  so  diieoted,  and  those 

so  diraeled  after  her  death,  the  trustees  were  to  permit  the 

parson  fen  the  tiaia  being,  entitled  to  hia  saaL  estatei  to  havO: 

s 
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No.  5.    anywue  subject  to  the  controul,  debts,  or  engagements  of 
^^^^^'^"^^  any  husband ;  and  my  will  is  that  the  respective  receipts  in 
writing  of  my  said  daughters,  and  the  receipt  of  the  survivor, 
notwithstanding  any  coverture,  or  the  receipt  or  receipts  of 
the  person  or  persons  to  whom  they  respectively,  or  the  sur- 
vivor of  them,  shall  direct  the  said  rents,  issues,  and  profits 
to  be  paid  as  aforesaid,  shall  be  good  and  effectual  releases 
and  discharges  for  the  rents,  issues,  and  profits  therein  men* 
tioned  to  be  received ;  and  upon  fiirther  trust,  during  the 
lives  of  my  said  daughters,  and  the  life  of  the  survivor  of 
them,  to  preserve  the  contingent  uses  and  estates,  to  be  li- 
mited as  hereinafter  mentioned ;  and  from  and  after  the  de- 
cease of  the  survivor  of  them  my  said  ^daughters,  as  to  one 
hioiety  or  equal  half  part  or  share  of  the  same  hereditaments, 
to  the  use  of  the  first  and  other  sons  of  my  said  daughter  Lt. 
.    ,  ^      successively,  according  to  their  respective  seniorities  in  tail 
Ue  de-       male,  and  for  default  of  such  issue,  to  tlie  use  of  the  first  and 
lioth  other  sons  of  my  said  daughter  C.  successively,  according  to 

«nd*faifuje  ^^^^^  respective  seniorities  in  tail  male;  and  as  to  the  other 
of  issue  of  undivided  moiety  or  equal  half  part  or  share  of  the  same  he- 

bothth^ir  .  j  ^  r 

bodies,  reditameuts,  to  the  use  of  the  first  and  other  sons  of  my  said 
the'entire*  daughter  C.  successively,  according  to  their  respective  seni- 
ty  of  tiie  orities  in  tail  male,  and  for  default  of  such  issue,  to  the  use 
to  the  t)f  the  first  and  other  sons  of  my  said  daughter  L.  succes- 
of  testa-  sively,  according  to  their  respective  seniorities  in  tail  male ; 
lon*as*t^*^  and  from  and  after  the  decease  of  both  my  said  daughters, 
nants  in      and  failure  of  issue  male  of  both  their  bodies  as  aforesaid, 

common  in     ,  ^     ^i  •     ^       «  «  i         t*^  ^      ■ 

tail,  with  then  as  to  the  entirety  of  the  same  hereditaments,  to  the  use 
jBsUnde^'s  •  ^^  ^'^  ^^^  every  the  daughter  and  daughters  of  my  said  son 
find  for  de-  w.  A.  if  more  than  one  as  tenants  in  common  in  tail,  with 

tuult  of  ' 

sach  issue  cToss  remainders  m  tail,  between  or  among  them ;  and  if  all 

daughters  ^'^  daughters  but  one  shall  die  witliout  issue,  or  he  shall 

of  his  se-  .[lave  but  one  daughter,  to  the  use  of  such  one  or  only  daugh^ 

like  man-  ter  in  tail ;  and  for  de&ult  of  such  issue,  to  the  use  of  all  and 

ner  *  and  _ 

for  default  ^very  the  daughters  and  daughter  of  my  said  son  Edward,  if 
hflo<rthen  ^^^^  ^^^  ^^^9  ^  tenants  in  common  in  tail,  Math  cross  re« 
as  to  one  -mainders  in  tail,  between  and  among  them ;  and  if  all  his 
tfae'use  of  daughters  but  one  shall  die  without  issue,  or  he  shall  have 
ter  oYtes^  ^^  ^^^  daughter,  to  the  use  of  such  one  or  only  daughter  in 
taior*s  eld-  j^n .  ^qj  fy^  de&ult  of  such  ifisue,  then  as  to  one  undivided 
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moiety  or  equal  half  part  or  share  of  the  same  hereditaments,    ^^«  ^- 


to  the  use  of  all  and  every  the  daughter  and  daughters  of  my       ^     . 

said  daughter  L.  if  more  than  one,  as  tenants  in  common  in  ter,  as  t<s 

tail,  with  cross  remainders  in  tail,  between  or  among  them ;  common  la 

and  if  all  her  daughters  but  one  shall  die  without  issue,  or  ^;,^^^ 

she  shall  have  but  one  daughter,  to  the  use  of  such  one  or  maiaden. 

only  daughter  in  tail :  and  for  default  of  such  issue,  to  the-  ^^^f  ^^ 

use  of  all  and  every  the  daughter  and  daughters  of  my  said  such  issue 

daughter  C.  if  more  than  one,  as  tenants  in  common  in  tail,  daughters 

with  cross  remainders  in  tail,  between  or  among  them ;  and  yoangest 

if  all  her  daughters  but  one  shall  die  without  issue,  or  she^  fn  nte*^'^' 

shall  have  but  one  daughter,  to  the  use  of  such  one  or  only  manner. 

daughter  in  tail :  and  as  to  the  other  undivided  moiety  or  ^^^^ther* 

equal  half  part  or  share  of  the  same  hereditaments,  to  moiety  to 

^  '^  '  the  use  of 

the  use  of  all  and  every  the  daughter  and  daughters  of  the  daugh- 
my  said    daughter  C.  if  more  than    one,   as  tenants  in  youngest 
common  in  tail,  with  cross  remainders  in  tail,  between  ?'*"g*^t*''» 
or  among  them ;  and  if  all  her  daughters  but  one  shall  manner. 
die  without  issue,  or  she  shall  have  but  one  daughter,  to  the-  fj^^it^of  ^ 
use  of  such  one,  or  only  daughter,  in  tail :  and  for  de&ult  •"^  »""* 
of  such  issue,  to  the  use  of  all  and  every  the  daughters  and  dau^^hters 
daughter  of  my  said  daughter  L.  if  more  than  one,  as  te-  est  daugh- 
nants  in  common  in  tail,  with  cross  remainders  in  taiL  be-  ^'^  ^^  "^^ 

'  ^  manner. 

tween  or  among  them ;  and  if  all  her  daughters  but  one  shall  And  after 
die  without  issue,  or  she  shaU  have  but  one  daughter,  to  the-  ©/boS**** 
use  of  such  pne  or  only  daughter  in  tail ;  and  from  and  af-  ^*"^i^"t 

^  y  ,  *nd  hiilure 

ter  the  decease  of  both  of  my  said  daughters,  and  such  of  such 
fiiilure  of  issue  of  both  their  bodies  as  aforesaid,  then  as  to  tioned^ 
the  entirety  of  the  same  hereditaments,  to  the  use  of  my  own  JllJJjf  t^^ir 
right  heirs./  Provided  always,  and  I  do  hereby  declare  my  bodies,  to 
will  and  mind  to  be,  that  in  the  settlement  so  to  be  made  as  testator's 
aforesaid,  shall  be  contained  a  proviso,  that  all  and  every  he^rs?^*** 
the  person  and  persons,  who,  by  virtue  of  the  limitations  to.  c:iaase 

binding 
-,  ;  the  testa. 

tor's  de- 

♦  It  seems  pretty  well  settled  that  this  is  not  a  condition  prece-  JJid  pomm- 

dent  to  the  vesting,  and  therefbre  a  tenant  in  tail  may.  suffer  a  re-  sors  of  his 

property, 
covery  without  troubling  himself  to  take  the  name,  if  he  objects  to  take  the 

to  it.     Upon  this  question  being  put  to  the  late  Mr.  Fearne,  how-  "j^tl^** 

aver,  though  he  thought  it  not  absolutely  necessary,  yet  he  said  he  ^ms  of  his 

would  adTisa  it  to  be  done  on  the  party's  coming  of  age,  before 
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No.  5.  be  tteretn  eonttined,  or  of  Am  proTiao,  shall  become  en-^' 
titled  to  the  pOBneMloii,  or  to  the  rents,  issues,  and  profitg 
of  tlie  manors^  »id  other  herefitaments,  in  such  settlement 
to  be  comprised,  and  who  shall  not  then  be  called  by  the 
Aame,  or  use  the  arms  of  H.  except  as  hereinafter  excepted, 
or  otherwise  provided,  do  and  shall,  within  the  space  of  one 
year  next,  after  they  respecfiyely  shall  become  entitled  to 
the  possession,  or  to  the  rents  and  profits  thereof:  and  also, 
that  all  and  every  the  person  or  persons,  whom  the  said  L. 
di^  my  issue  ftmate  of  my  said  sons  or  daughters  respectively 
AttU  marry,  shall  arid  do,  if  the  said  L.  or  such  other  issue 
female  respectively,  as  aforesaid,  shall,  at  the  time  of  such 
Her  or  their  marriage,  or  Respective  marriages,  be  so  entitled 
as  aforesaid,  then  Within  one  year  next,  after  the  solemniza- 
tion of  the  said  marriage,  or  marriages,  respectively ;  and  if 
the  said  L.  or  such  other  issue  fenmle  respectively  as  afore- 
said, shall  not  be  entitled  at  the  time  of  such  her  or  theii' 
marriage,  or  respective  marriages,  but  shall  afterwards,  du- 
ring her  or  their  marriage,  or  respective  marriages,  become 
so  entitled  as  aforesaid,  then  within  the  space  of  one  year  next 
after  she  or  they  shall  severally  become  entitled  as  aforesaid, 
take  upon  himself  herself,  and  themselves,  and  use  in  all 
deeds  and  writings,  whereto  or  wherein  he,  she,  or  they  shall 
be  a  party  or  parties,  and  upon  all  other  occasions,  the  sur- 
name of  H*  only,  alnd  no  otiier  surname:  and  also  shall  and 
do  quarter  the  arms  of  H.  with  his,  her,  or  their  own  Ihmily 
arms ;  and  shall  and  do,  within  the  space  of  one  year,  apply 
for,  and  endeavour  to  obtain  an  act  of  parliament,  or  propei' 
licence  from  the  crown,  or  take  such  other  means  as  may  bd 
requisite  and  proper,  to  enable  and  authorize  him,  her,  or 
them  respectively  to  take,  use,  tmd  bear  the  surname  and 
arms  of  H. ;  and  that  in  case  any  such  person  or  persons 
shall  refuse  or  neglect,  or  discontinue  to  take  and  use,  such 
surname  and  arms^  and  td  take  sUcb  proper  steps  and  mean^ 
as  maybe  requisite  to  enable  and  authorize  him,  her,  or 


suffering  the  recovery,  and  the  recovery  to  be  suffered  io  the  name 
directed  to  be  assumed,  to  prerent  all  questions  on  the  point;  Se4 
the  case  of  GuUirer  v.  Ashby,  4  Burr.  1999U  Blackst  007. 
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flieni  BO  to  do,  within  the  space  of  one  year  as  aforesaidi  ^^^* 
then  from  and  after  the  expiration  of  the  said  space  of  one 
year,  the  use  or  estate,  or  uses  or  estates,  so-  to  be  limited 
to  him,  her,  or  them  respectively,  so  neglecting  or  refusing, 
shall  cease,  determine,  and  become  utteiiy  void,  and  that  all 
the  said  manors,  and  other  hereditaments,  hereinbefore  di« 
rected  to  be  conveyed,  and  settled  as  aforesaid,  shaU  in  snch 
case,  immediately  thereupon,  go  to  the  person  or  persons 
next  in  remainder,  under  the  limitations  in  such  settlement 
to  be  contained,  in  the  same  manner  as  if  such  person  or 
persons,  so  neglecting  or  refusing,  being  tenant  or  tenants 
for  life,  were  dead,  or  being  tenant  or  tenants  in  tail  male, 
or  in  tail,  were  dead  without  issue  inheritable  under  the  es« 
tate  tail,  or  estates  tail,  then  vested  in.  pessession,  or  in  re* 
mainder,  in  the  person  or  persons  so  reftmng  or  neglecting : 
provided  always,  and  I  do  hereby  expressly  declare  my  will 
and  mind  to  lie,  that  the  clause  hereinbefore  contained  for 
compelling  the  persons  hereinbefore  mentioned,  to  use  the 
name  and  arms  of  H.  shall  not  extend  to  any  person  or  per- 
sons, who  shall,  under  any  will  or  other  instrument  whatso- 
ever, made  prior  to  the  Ist  day  of  Januai7, ^  be  under 

any  previous  obligation  of  using  any  other  family  name,  or 
bearing  any  other  family  arms.  And  I  do  hereby  declare  my  .^ 
will  to  be,  that  in  such  settlement  shall  be  contained  a  power  ^^JJJJJI^Sf 
lo  enable  the  person  or  persons,  who,  for  the  time  being,  leasing. 
%hall,  by  virtue  of  the  limitations  in  such  settlement  to  be 
contained,  be  entitled  to  the  said  manors  and  hereditaments 
hereinbefore  directed  to  be  conveyed  and  settled  as  afore- 
said, for  an  estate  of  freehold,  to  grant,  demise,  limit,  or 
kppoint  all  and  singular  the  «iid  hereditaments,  or  any  of 
them,  or  any  part  thereof,  for  any  term  or  number  of  years, 
Hot  exceeding  21  years,  at  the  most  improved  rent,  without 
taking  any  fine,  and  under  the  usual  restrictions,  so  never- 
theless that  no  such  lease  of  all  or  any  part  of  the  herediti^- 
ments,  comprised  in  the  said  term  of  3000  years^  be  made  to 
4sommeDce  prior  to  the  S9th  day  of  September,  which  wiU 
be  in  the  year  of  our  Lord  ■■  ■  >  Adtd  I  do  hereby  also 
ttirect,  that  in  such  settlement,  so  to  be  made  as  aftmesaid, 
there  be  contained  a  power,  enabling  the  said  Sir  G.  C^ 
•IL  M.^  J.  D.,  J.C.  J.,  and  J.  F.,  and  the  survivorswid  sur- 
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No.  5a  Tiror  of  them,  and  tlie  executors  and  adminUtrators  of  such 

survivor,  finom  time  to  time,  to  demise  or  lease  all  and  singu** 

lar  the  hereditaments  comprised  in  the  said  term  of  9000 

years,  or  any  of  them,  or  any  part  or  parts  thereof,  for  any 

term  or  number  of  years  in  possession,  detenftinable  on  or 

before  the  said  29th  day  of  September,  trhich  will  be  in  the 

said  year  of  our  Lord,  at  the  most  improved  rents,  without 

taking  any  fine,  and  under  the  same  restrictions ;  and  also  a 

Also  a        power  to  enable  the  said  Sir  G.  C.^  R.  M.,  J.  D.,  J.  C.  J., 

enalTie  £e  ^^^  *^*  ^*'  ^^^  ^  survivors  and  survivor  of  them,  and  the 

triiatoes  to  executors  and  administrators  of  such  survivor^  from  time  to 

•ell  or  ex-      . 

chjuige..      time,  and  at  any  time  or  times  hereafter,  at  the  request,  and 
by  the  direction  of  the  person  or  persons  who,  for  the  time 
being,  shall  be  entitled  to  the  hereditaments,  to  be  comprised 
in  the  settlement  hereby  directed  to  be  made  as  aforesaid^ 
for  an  estate  of  jfreehold^  either  in  possession,  or  in  remain* 
der,  immediately  expectant  upon  the  said  several  terms  of 
99  years,  and  800  years  respectively,  signified  by  some  writ- 
ting  under  the  hand  and  seal,  or  hands  and  seals  of  such  per*' 
son  or  persons,  attested  by  two  or  more  credible  witnesses,  to 
make  sale  of,  or  to  convey  in  exchange  for,  or  in  lieu  of  other 
hereditaments,  all  or  any  of  the  hereditaments  to  be  comprised 
AmA  to       in  the  settlement  so  to  be  made  as  aforesaid,  the  fee  simple 
wUh'tST*    *"^  inheritance  thereof,  as  well  as  for  the  said  terms  of  99 
raojiey       years,  and  SOO  years  respectively,  due  r^;ard  being  bad  to 
from  such    the  proviso  next  hereinafter  contained  or  expressed,  with 
iMds^iind  ^^^  usual  clauses,  making  the  receipts  of  the  said  Sir  6.  C, 
to  mile      R,  M.,  J.  D.,  J .  C.  J.,  J.  F.,  or  the  survivors  or  survivor  of 

the  ncwlv  . 

purchased  them,  or  the  executors  or  administrators  of  such  survivor^ 
^uci/as^are  ^Aectual  discharges  to  the  purchaser  or  purchasers  of  tho 
taken  in      hereditaments  which  shall  be  so  sold,  and  the  usual  direc- 

exchange,      ^  ^  ' 

to  like       tions  to  lay  out  the  money  to  arise  by  such  sale  or  sales,  ia 


xn^ere  the  *  Where  a  will,  directing  money  to  be  laid  6ut  in  land,  points 
recUdIo  ^^  "^  particalar  esUte,  if  that  fails,  it  may  be  laid  out  in  other  landsy 
be  purcha-  the  porticatar  direction  being  only  a  mode  of  executing  the  pri* 
be  had  mary  intention  to  purchase  lands,  10  Vez.  Jun.  618.  This  has 
other  lands  been  decidedly  holden  by  the  present  Lord  Chancellor,  thougb 
bought.      JLordThurlow  ased  to  differ  with  Lord  Roslyu  on  this  question^ 
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the  purchase  of  other  freehold  lands  of  inheritance,  or  of   No.  5. 
copyhold  lands,  convenient  to  be  held  with  the  lands  to  be  ^^^^"v^^^ 
comprised  in  such  settlements  as  aforesaid,  or  any  of  tbeni) 
or  sd  to  be  purchased  or  taken  in  exchange,  in  pursuance  of 
this  my  will,  and  to  settle  the  lands  so  to  be  purchased,  or  so 
to  be  received  in  exchange  as  aforesaid,  to  inch  uses  as  the 
hereditaments,  which  shall  be  so  sold  or  conveyed  in  ex- 
change, stood  settled,  and  limited  respectively,  immediately 
before  such  sale  or  exchange,  or  as  near  thereto  as  the  na-* 
tore  of  the  tenure  and  circumstances  will  permit,  any  thing 
hereinbefore  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding.   Provided  always,  and  I  do  hereby  declare  umltsi- 
my  will  to  be,  that  no  manors,  messuages,  lands,  tenements,  t|o<)«  rc- 
or  hereditaments,  situate,  lying,  and  being,  in  the  parishes  of  the  exer- 
— ,  and  — ^,  respectively,  or  any  of  them,  shall  be  sold,  lasMnen* 
aliened,  or  disposed  of,  except  in  exchange  for,  or  m  lieu  ofj  power  m 
hereditaments  in  the  parishes  of  A.  and  B.  in  the  said  county  ^^  certain 
of  N.  respectively,  or  one  of  them,  and  two  pieces  of  ozier  objects. 
ground,  or  meadow,  lying  in  the  last-mentioned  parishes,  or 
one  of  them,  or  partly  there,  and  partly  in  some  other  pa- 
rish or  parishes,  abutting  east,  on  a  brook  or  rivulet  that 

runs  through  the  commons  of and  i,  and  is 

there  the  boundary  of  the  parish  of  G.  against  the  said  pa- 
rishes of  A.  and  B.  And  further,  that  no  sale,  alienation, 
or  disposition  as  last  mentioned,  shall  be  made  of  the  alter- 
nate  right  of  presentation  to  the  rectory  of  K.  except  for  the 


m 

the  latter  lord  being  of  the  opinion  to  which  Lord  Eldoa  has  since 
added  the  weight  of  his  authority. 

-  Whether  money  directed  to  be  laid  out  in  land,  in  a  particular  Where  th« 
place,  shall,  if  land  cannot  be  procured  there,  be  laid  out  else-  not  tile  es- 
where,  has  been  left  oDdeclded  by  the  present  chancellor.     Lord  **1*  I*  ^P*" 
Rosslyn  was  ot  opinion  it  might,  Lord  Tharlow  that  it  could  not, 
see  10  Vez.  Jan.  010.    But  as  Lord  Eldon  held  the^affirmative  on 
the  other  question^  when  it  came  before  him  a  short  time  afterwards, 
a  conjecture  may  be  allowed  as  to  the  probable  result,  if  his  Lord- 
ship were  now  called  upon  to  settle  the  point  where  the  place,  and 
not  the  estate,  was  particularised.    See  Maynwariag  v.  Mayuwirw 

ing,  3  Atk.  414.  Oldham^  v.  Hughes,  %  Atk.  468. 
YOL.  II.  u 
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No.  5.  metual  exdbange  o^  or  for  the  alternate  right  of  presentaticNi 
^^'^^>^^  to  the  rectory  of  A,  in  the  gaid  county  of  N.  npon  suck 
terms  as  the  said  Sir  G.  C,  R.  M^  J.  D.,  J.  •€.  J.,  and  J.  F^ 
or  the  snrvivors  or  surriror  of  tbeni^  or  the  executors  or 
Otiber  administrators  of  such  survivor  shall  judge  proper.  And 
hehSeXtd  ^7  ^^  ^^  <^  I  ^0  hereby  declare,  that  there  ehall  likewise 
in  thejet-  |^  inserted  in  the  said  settlement,  all  such  fiirther  and  other 
comisei  ad^tional  clauses,  declarations,  agreements,  powers,  and 
Yise,  bat  to  provisos,  as  the  counsel  of  the  said  J.  W.  ^uid  Sir  R.  J.  B., 
^rauSile  ^^  ^^  survivor  of  them,  or  the  executor  or  administrator  of 
totbetpirit  guch  gurvivor  shall  advise  to  be  proper  or  expedient,  but 

of  toe  '^Vul* 

conformable  to  the  general  spirit  and  mtent  of  this  my  wilL 
Tmttof  And  I  do  hereby  declare,  that  the  said  term  of  99  years 
^ymi  hereinbefore  limited  in  use  to  them  the  said  Sir  G.  C,  R.  M., 
to  raise  an  and^.  D.  of  and  in  the  hereditaments  and  premises  in  N. 

annuity  * 

for  the  as  aforesaid,  is  so  limited  to  them,  and  that  they,  the  said  Sir 
|^^]|2^  G.  C.,'R.  M.,  and  J«  D.  and  the  survivors  or  survivor  of 
them,  and  the  executors  and  administotors  of  such  survivor 
shall  stand,  and  be  possessed  o^  and  interested  in  the  same, 
and  the  hereditaments  therein  comprised,  upon  the  trusts,  and 
to  and  for  Ae  intents  and  purposes,  and  under  and  subject 
to  the  provisos  hereinafter  declared  or  expressed,  of  and 
concerning  the  same,  that  is  to  say,  in  trust  by  mortgage  of 
the  hereditaments  comprised  in  the  same  term,  or  a  compe- 
tent part,  or  competent  parts  thereof,  from  time  to  time,  and 
by  and  out  of  the  rents,  issues,  and  profits  thereof,  or  by 
any  of  the  said  ways  and'  means,  or  by  any  other  such  ways 
and  means  as  to  the  said  Sir  G.  C,  R.  M.,  and  J.  D.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor  shall  seem  meet,  to  levy  and  raise, 
by  even  and  equal  quarterly  payments  or  portions,  one  an- 
nuity, or  clear  yearly  sum  of  400/.  of  lawfiil  money  of 
Great  Britain,  during  the  life  of  my  said  brother  R.  H.  and 
'  for  one  year  after  his  decease,  free  from  all  deductions 
or  abatements  whatsoever,  and  also  all  such  sum  tod  sums 
of  money  as  shall  be  sufficient  to  pay  and  reimburse  to  the 
said  trustees  respectively,  their  respective  executors  and  ad- 
ministrators, all  costs,  charges,  losses,  damages,  and  ex« 
penseS|  which  they  respectively  shaU  or  may  sustain,  expend, 
or  be  put  unto,  in,  or  about  the  levying  or  raising  the  said 
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annuity,  or  yearly  sum  of  400/.  or  any  part  thereof,  or  in    No«  S. 
anywise  relating  thereto,  and  from  time  to  time,  by  and  out  of  ^"^^^^^^ 
the  said  annuity,  or  yearly  sum  of  400/.  as  the  same  shall  be 
received,  in  the  first  place  to  make  such  allowances  to  my 
said  brother  R.  H.  as  are  now  usually  made  to  him,  and  to 
defray  and  pay  the  other  charges  and  expences  now  usually 
incurred  for  his  maintenance,  together  with  such  further  ad* 
ditional  sums  as  the  said  Sir  G«  C^  R.  M.,  and  J.  D.,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  administra* 
tors  of  such  survivor  may  deem  requisite  or  proper,  for  his 
additional  comfort  or  convenience,  and  also  all  expenses  at- 
tending the  funeral  of  my  said  brother,  and  all  just  debts  as 
may  be  owiug  by  him,  or  on  his  account,  at  the  time  of  his 
death,  and  from  time  to  time  to  pay  the  residue  of  the  said 
annuity  or  yearly  sum  of  400/.  after  answering  all  and  every 
the  purposes  aforesaid,  to  the  person  or  persons  who  shall^ 
for  the  time  being,  be  in  titled  to  an  immediate  estate  of  free- 
hold, of  and  in  the  hereditaments  comprised  in  the  said  term 
of  99  years,  expectant  on  the  same  term,^r  to  the  receipt  of 
the  rents,  issues,  and  profits  thereof,  for  his,  her,  or  their  own 
absolute  use  and  benefit.    Provided  always,  and  I  do  hereby 
declare  my  will  to  be,  that  from  and  after  the  trusts  and  pur- 
poses by  this  my  will  declared  or  expressed,  of  or  concern- 
ing the  said  term  of  99  years,  shall  be  fully  performed  and  p,^^,^f^, 
satisfied,  or  shall  become  unnecessary  or  incapable  of  being  cesser  of 
performed,  or  be  otherwise  discharged,  the  said  term  of  99  when  the 
years,  of  and  in  the  said  hereditaments  comprised  therein,  b^e^uifiikd! 
or  so  much  thereof  as  shall  not  have  been  mortgaged  for  the 
purposes  aforesaid,  shall  cease,  determine,  and  be  absolutely 
void  to  all  intents  and  purposes  whatsoever.    And  I  do  Trastsof 
hereby  declare,  that  the  said  term  of  SOOO  years  hereinbe-  sooo^lj^^ 
fore  limited  in  use  to  them,  the  said  Sir  G.  C,  C.  M.,  J.  D.,  ^^^^J^ 
J»  C.  J.,  and  J.  F.,  their  executors  and  administrators  as  fttate,  if 
aforesaid,  is  so  limited  to  them,  and  that  they  the  said  Sir  io  paying 
G.  C,  R.  M.,  J.  D.,  J.  C.  J.,  and  J.  P.,  their  executors  chljes^ 
and  administrators,  shall  stand  possessed  o£  and  interested  ^?^  ^^i^ 

cies^andto 

therein,  upon  the  several  trusts,  and  to  and  for  the  several  defray  the 
intents  and  purposes,  and  with,  under,  and  subject  to  the  se-  keepfng  ^ 
Teral  powers,  provisos,  restrictions,  and  declarations  follow-  ^l  ^^^*^ 
ing,  that  is  to  say^  upon  trust,  that  they,  the  said  Sir  G.  C,  pn«ed  in 

u2  tJietwmia 


/ 
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No.  5.    R.  M.,  J.  D.,  J.  C.  J.,  and  J.  P.,  and  the  survivors  and  sur- 
.     ^     vivor  of  them,  and  the  executors  and  administrators  of  such 

repair;  to  ^  ' 

pay  the  ex-  survivor,  shall  and  do,  by  mortgage  or  sale  of  the  heredita- 
renewals  ments,  and  real  estate,  comprised  in  the  said  terra,  or  a  com- 
abk i^aTes  P^*®"^*  part,  or  competent  parts  thereof,  from  time  to  time, 
aiid  fines  and  bj  and  out  of  the  rents,  issues,  and  profits  thereof,  or 
mittances  by  cutting  down  timber,  or  other  trees,  so  nevertheless  that 
^id^^^o  ^^  timber  or  other  trees  be  cut  down  without  the  consent  in 
pay  the  writing  of  the  perjson  or  persons,  for  the  time  being,  intitled 
purchasing  to  the  next  immediate  estateof  freehold  of  and  in  the  said  here- 
andcom-  ditaments  comprised  in  the  said  term  of  SOOO  years  expectant 
"  d'c^n^'  on  the  said  term,  or  by  all  or  any  of  the  said  ways  and  means  or 
closure ;  by  any  other  such  ways  and  means  as  to  the  said  Sir  G.  C,  R. 
the  receiv-  M.,  J.  D.,  J.  C.  J.,  and  J.  P.,  or  the  survivors  or  survivor  of 
rente  of  the  ^^^>  ^r  the  executors  or  administrators  of  such  survivor  shall 
estates       seem  meet,  levy  and  raise  such  sum  and  sums  of  money  as  shall 

comprised  .  « 

within  the  be  sufl^cient  to  pay,  and  shall  and  do  accordingly  pay,  after 

to  pay  ad^  1^7  personal  estate  not  hereby  specifically  bequeathed  shall  be 

^^  rtions  ^PP^^^^  ^o  iar.as  the  same  shall  extend,  my  ftineral  expences, 

and  to  sa-  and  the  expences  of  proving  this  my  will,  and  the  pecuniary 

securities  legacies,  (except  the  additional  portions)  and  the  annual 

have1>een  ®"™s  *^^  "^Y  yo^^g^^  children,  hereinafter  directed  to  be 

given  for  raised  or  paid  and  given,  and  all  my  bond,  simple  contract, 

and  to  and  other  debts,  and  the  interest  of  such  debts  as  carry  in- 

by  way  of  terest,  as  the  same  shall  become  due,  and  all  arrears  thereof, 

i?""'"'T  and  all  the  expences  of  keeping  the  said  several  premises 

woman  as  comprised  in  the  said  term  of  SOOO  years,  in  good  order  and 

younger  repair,  and  the  taxes,  assessments,  and  out-goings  in  respect 

marrv^and  thereof -pay  able  by  the  landlord,  and  the  expences  of  renew- 

to  lay  out  ingr  from  time  to  time  the  leases  of  my  several  leasehold  es- 

the  residue       °  "^ 

In  the  tates  hereinafter  bequeathed  until  the  whole  beneficial  inter- 

accnmn-  *sts  therein  respectively  shall  vest  in  any  person  or  persons 

late  for  20  absolutely,  (so  nevertheless  that  no  renewal  shall  be  taken  of 

the  term  the  lease  of  the  manors  of  S ,  and  the  lands  and  te- 

siibjcctin  nements  hereinafter  mentioned  to  be  holden  by  lease  under 

toiace^to  ^^  crown,  without  the  consent  of  such  person  or  persons  as 

satisfying  hereinafter  mentioned)  and  also  the  expences  of  all  admit- 

the  ator^  * 

said  trusts,  tances  to  copyhold  estates  under  this  my  will,  and  the  ex- 
S^wer'the  pences  attending  the  purchase  of  any  cottages^  with  liie  ap^ 
^ed^  purtenances  and  commonable  rights  witliin  the  parish  of  F. 

Jecis. 
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mfomaid,  wUch  the  said  Sir  G.  C,  R.  M.,  J.  D.,  J.  C.  J.    No.^« 
and  J.  F.,  or  the  survivors  or  survivor  of  them,  or  the  exe- 
cutors or  administrators  of  such  survivor  shall  judge  it  ex« 
pedient  to  purchase,  so  as  the  consideration«money  for  the 

whole  of  such  purchases  do  not  exceed  the  sum  of /.  and 

so  as  the  hereditaments  so  to  be  purchased  be  settled  and  as* 
sured  tojsuch  uses,  and  upon,  to,  and  for  such  trusts,  intents 
and  purposes,  and  wilh,  under,  and -subject  to  such  powers, 
provisos,  limitations,  and  declarations,  as  at  the  respective 
times  of  such  purchase  or  purchases  being  made,  shall  be 
subsisting  or  capable  of  taking  effect  as  to  the  hereditaments 
and  premises  comprised  in  the  said  term  of  2000  years,  un- 
der or  by  virtue  of  this  my  will,  or  of  the  settlement  herein- 
before directed  to  be  made  as  aforesaid,  and  also  all  expMces 
attending  any  inclosure  of  the  common  of  F.  and  the  plant- 
ing thereof  or  otherwise  improving  the  same ;  and  the  ex^ 
pences  of  my  trustees  ai\^  executors  in  the  execution  of  this 
my  will,  and  the  trusts  and  powers  herein  contained,  and  a 
proper  and  sufficient  salary  or  allowance  to  the  person  or 
persons  who  for  the  time  being  shall  be  employed  in  manag* 
ing  my  estates  comprised  in  the  said  term  of  2000  years,  and 
receiving  the  rents  and  profits  thereof,  and  keeping  books 
and  accounts  for  my  trustees  for  the  time  being,  of  all  mat- 
ters relating  to  this  my  will,  and  the  trusts  herein  contained 
or  expressed :  and  in  the  next  place  levy  and  raise,  and  pay 
such  additional  portions  for  my  daughter  L.  and  my  said  son 
E.  as  are  hereinafter  mentioned,  when  and  as  the  same  re- 
spectively shall  become  due  and  payable,  and  be  called  in 
and  demanded,  or  discharge  and  satisfy  such  securities  as 
may  have  been  given  for  the  same,  and  all  mortgages  which 
shall  have  been  made  fbr  raising  the  same,  and  also  such  an- 
nual sum  for  or  in  the  nature  of  a  jointure  for  any  woman 
with  whom  my  said  son  E.  shall  happeil  to  marry,  as  herein- 
after is  mentioned,  and  such  sum  in  gross  fbr  the  benefit  of 
the  younger  sons  and  daughters  of  my  said  son  E.  as  herein- 
after is  mentioned,  and  all  such  sum  and  sums  of  money  as 
shall  be  sufficient  to  answer  all  and  every  the  payments  here- 
inafter directed  to  be  made  out  of  the  money  to  arise  or  be 
received  under  or  by  virtue  of  the  trusts  of  the  said  term  of 
9000  years ;  and  shall  and  do  accumulate  from  time  to  time 
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No,  5.    for  and  during  and  unta  the  fiill  end  and'  term  of  SO  years,  ta 
w*^^^*^  commence  and  be  compated  from  the  time  of  my  decease,  bo 
much  of  the  rents,  it^ues,  and  profits  of  the  said  heredita- 
ments and  premises  comprised  in  the  said  term  of  9000 
years,  as  shaU  not  be  from  time  to  time  applied  for  some  or 
one  of  the  purposes  aforesaid,  according  to  the  direction 
aforesaid,  and  hiy  out  and  invest  the  same  from  time  to  time 
in  the  names  or  name  of  them  my  said  trustees,  or  the  suT' 
viv<Mrs  or  survivor  of  them,  or  the  executors  or  administra* 
tors  of  such  survivor,  in  some  of  the  public  fundis,  and  from 
time  to  time  accumulate  the  dividends,  interests,  and  pro^ 
ceed  of  such  funds,  or  so  much  thereof  as  shall  not  be  ap«- 
plied  for  some  or  one  of  the  purposes  aforesaid,  and  lay  out 
and  invest  the  same  in  like  manner,  and  so  in  like  manner 
accumulate  the  dividends,  interests,  and  proceeds  of  such  odier 
funds,  or  so  much  thereof  as  shall  not  be  applied  as  aforesaid, 
to  the  intent  that  in  this  manner  a  fund  may  be  established 
for  answering  the  purposes  aforesaid,  and  also  the  purposes 
hereinafter  mentioned,  out  of  which  fund  I  direct  the  same 
or  such  of  them  as  shall  from  time  to  time  remain  unsatisfied 
and  be  capable  of  being  carried  into  eflS^ct,  to*  be  answered 
and  carried  into  eflfect.    And  my  will  is,  and  I  do  hereby 
direct  and  appoint  that  by  and  out  of  the  said  fond  so  to  be 
established  as  aforesaid  but  not  otherwise,  after  tfie  several 
purposes  aforesaid,  or  such  of  them  as  shall  be  capable  of  be- 
ing carried  into  effect  shall  be  satisfied;  the  trustees  or  trua- 
Tnistefs     tee  for  the  time  being  of  the  said  term  of  SOOO  years,  hereby 
saidfund    li™i^  ^^  created,  shall  pay  off  and  discharge  all  mortgages, 
chiu-^*'        securities,  and  charges  which  shall  have  been  made  of  or 
mortgages  Upon  any  of  my  estates  in  pursuanoe  or  by  virtue  of  this  my 
•rthe t^-    ^ill>  besides  such  mortgages  as  are  hereinbefore  directed  to 
ntotM.       ^  p^iAj  and  in  the  next  place  shall  pay  off  and  disefaaige  so 
ikr  as  the  said  fund  shall  extend,  such  mortgage  or  mort- 
gages and  securities  as  may  then  have  been  made  in  pursu- 
-  ance  or  by  virtue  of  or  under  the  said  indenture  of  the  — 

day  of  -, ,  or  any  part  or  parts  thereof  for  the  pur* 

poses  of  raising  all  or  any  of  the  portions  thereby  directed  to 
be  raised,  or  any  of  them,  or  any  part  or  parts  of  them,  or  of 
any  of  them;  and  in  case  the  said  last-mentioned  portions  or 
any  part  or  parts  thereof  respectively,  shall  not  have  beea 
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lecuredy  then  in  h'ust  to  pay  off  and  discharge  such  of  tfie    No.  5; 

said  portions  or  such  part  or  parts  thereof  as  shall  not  have 

been  so  secured.    And  I  give  and  bequeath  all  my  leasehold  gi^es  his 

lands  and  tenements  not  hereinbefore  bequeathed  as-  afore-  J^u^^'^ 

said,  nor  included  in  any  settlement  made  by  me  prerious  to  bequeath* 

Hbe  making  of  this  my  will,  unto  the  said  Sir  G,  C,  R.  M.,  tees,  in  the 

J.  D.,  J.  C.  J.,  and  J.  F.,  their  executors  and  administra-  ^^q^^^^* 

tors,  for  all  my  term  and  terms,  estate  and  interest  therein  ^^^  ^^ 
.  .  .  profits,  to 

respectively,  in.  trust  in  the  first  place  out  of  the  rents  and  pay  the 

profits  thereof  to  pay  the  rents  reserved  and  to  be  reserved'  ^encef 

by  the  respective  leases  under  which,  the  same  are  or  shall  ^^^J^^™^ 

be  holden,  and  to  perform  and  pay  the  expences  of  perform-  covenants, 

ing  the  covenants  and  agreements  in  such  leases  respectively  newais. 

contained  on  the  lessees  or  tenants'  parts,  and  to  pay.  the  jl^^^^ 

taxes  payid>le  by  the  landlord  in  respect  thereof  and  to  re-  ^o  to  stand 

new  and  pay  the  expences  of  renewing  such  leases  fi^om  time  thereof 

to  time,  at  Ihe  accustomed  times  of  renewal,  and  subject  ^  com!.^ 

thereto,  to*  stand  and  be  possessed  and  interested  of  and  in  P^*^^  ** 

'  ^  nearly  as 

the  same  respectively,  upon  such  trusts^  (S)  and  to  and  for  may  be 


(2)  By  a  limitation  of  leaseholds  or  mere  personal  chattels  in  Oftheef^ 
strict  settlement  where  the  personal  estate  is  either  included  tn  the  elanse  S^ 

same  limitation  as  the  freehold,  or  limited  with  reference  to  such  f^^?!.. 

leaseholds 
)imitatioB9  of  the  freeholds,  the  first  tenant  in  tail  that  comes  into  to  be  set- 

esse,  becomes  absolutely  entitled  to  the  personal  property,  subject  ^  tbe'law 

to  the  precedine  particular  estates  therein,  and  this  of  course  fre-  will  allow, 

apontmsts 
quently  produces  a  separation  between  the  real  and-personid  estate,  corres- 

See  Gregory  v.  Pelham,  5  Bro.  P,  C.  435.  and  the  Doke  of  Bridge-  glT^s  of 
water  v.  Egerton,  9  Vez.  132.  and  Doke  of  Marlborough  v.  Span*  thefrec- 
cer,  5  Bro.  P.  C.  692.  But  this  Testing  may  be  postponed  by,  spe- 
cific limitations  to  a  more  distant  period,  and  tiie  estate  made  to 
accompany  still  further  the  freehold  estates.  The  settler  may  sus- 
pend the  absolute  Testing  of  the  leasehold  estates  to  any  period  not 
exceeding  21  years,  after  a  life  or  lives  in  being.  In  reference  to 
these  modes  of  continuing  the  personal  estate  in  the  channel  of  the 
real  estate,  wills  and  settlements  frequently  Test  the  leasehold  pro« 
perty  in  trustees,  directing  them  to  settle  them  according  to  the  li- 
mitations of  the  freehold  as  far  as  the  iaa  will  aUowj  or  in  terms  of 
similar  import.  Lord  Hardwicke  treated  these  words  as  affording 
a  fioaiid  for  a  court  of  equify,  to  model  the  lifflitationa-  a«coid» 


U5€ 
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No,  5.  such  inienls  and  purposes,  and  with,  under,  and  subject  to 

^^'^'^^^  8uch  powers,  provisos,  conditions,  restrictions,  limitations, 

L'o^tiiiHt*,  and  declarations,  as  will  best  and  nearest  correspond  and 

dei  i.m'd^^  Jigree  with  the  uses,  trusts,  powers,  provisos,  conditions,  re- 

1  ml  limited  ^trictions,  limitations,  and  declarations,  hereinbefore  limited, 

©t  anu  coii- 

ciiuUig      declared  or  expressed^  of  or  concerning  the  hereditalnents 


ipgly ;  for  he  thought  that  this  clause  was  to  be  considered  as  exe- 
cutory and  directory,  and  that  it  was  for  that  Court  to  direct  such 
conYeyance  as  would  make  the  interests  in  both  Species  of  estates^ 
correspond  as  far  as  by  law  was  practicable,  or  in  other  words,  as 
far  as  the  settler  or  testator  comld  himself  haye  done ;  and  it  was 
plain  he  night  have  limited  them  to  A.  for  Hfe,  remainder  to  his 
iirst  son,  and  the  heirs  male  of  his  body,  and  if  suck  irst  smi  died 
before  the  age  of  21,  and  without  issue  male,  remainder  aver  to  his 
second  son ;  he  might  haye  made  the  same  limitations  over  to  all 
the  other  sons,  and  in  defiiult  of  such  issue,  he  might  have  limited 
file  remainder  over ;  and  in  case  bo  son  had  liyed  to  attain  the  ag« 
of  SI,  the  refnainder  would  have  been  clearly  good.     It  wu  said 
by  Lord  Hardwicke,  that  that  was  the  common  and  known  way  of 
conveyancing  in  settling  chattels,  and  that  where  things  were  di- 
lected  to  go  as  heir-looms  with  an  estate,  or  in  case  of  a  marriage 
settlemeai,  or  the  like,  so  Cur  as  they  could  by  law  or  equity,  it  was 
very  proper  it  should  be  left  to  the  court  to  settle' the  conveyance* 
See  Gdwer  «.  Grosvenov,  Baroardiston's  Rep.  iaCh.  54.  and  Tral^ 
Ibid  t>.  Tnfbrd,  3  Atk.  347.     But  other  cases  have  held  that  these 
words,  '*  as  far  as  the  law  will  allow,"  do  not  necessarily  irapoit  a 
desire  that  the  chattels  should  be  kept  in  the  channel  of  successioii 
as  long  as  the  ingenuity  of  conveyancers  might  contrive ;  but  that 
tiiey  must  be  understood  as  being  meant  only  to  direct  that  estates 
may  be  taken  in  the  personal  property  as  nearly  correspondent  as 
the  lew  allows,  having  respect  to  their  dliferent  natures.    And  this 
was  Lord  Thurlow's  opinion,  in  Vaughan  v.  Burslem,  3  Bro.  C.  & 
101.  who  there  held  that  when  the  first  son  came  into  esse,  he  was 
absolutely  entitled  under  such  a  directory  clause ;  see  Foley  v* 
Bornell,  1  Bro.  C.  C.  274.    It  appears  that  Lord  Eldon  had  consi- 
dered the  question  a&  settled  by  the  two  cases  of  Foley  v.  Bftrnell, 
and  Vaughan  v.  Burslem,  for  in  the  Countess  of  Lincoln  o.  ths 
Duke  of  Nswcastle,  12  Yea.  Jnn.  ^8.  he  said  that  if  he  had  de* 
tided  that  cause  originally  he  should  have  dscidled  it  accordiiig  to 
Vaughan  v.  Burslem^  as  considerlag  himielf  bound  by  that  ea^f^ 
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hereinbefore  devised  and  direeted  to  be  settled  as  aforesaid,  -No.  5. 
(other  than  and  except  the  said  terras  of  99  years,  and  SOOO 
years  hereby  limited,  and  the  trusts  thereof),  but  so  as  such  hold  pro- 
leasehold  premises  be  not  considered  as  an  interest  vested  in  cep?ttie** 
eqnity,  in  any  person  who  would  become  entitled  in  equity  *^^^  **"? 
to  the  whole  interest  therein,  until  such  person  shall  attain  soooyeam) 


and  Foley  v.  Bamell,  though  he  would  confess  he  thought  Lord 
Hardwicke'B  the  better  doctrine.  He  acquiesced  in  the  opinion  of 
the  other  Lords  who  modified  the  decree  upon  the  principle  laid 
down  by  Lord  Hardwicke.  In  the  said  case  of  Lady  liacoln  v* 
the  D.  of  N.  the  tenant  in  tail  having  arrived  at  U  before  the  cause 
came  on  upon  the  appeal,  it  was  only  necessary  to  determine  that 
the  leasehold  estate  should  be  assigned  absolutely  to  him,  and  all 
the  succeeding  directions  of  the  decree  which  had  prospectively 
carried  on  the  limitations  upon  the  plan  adverted  to  by  Lord  Hard- 
wicke, in  Gower  v.  Grosrenor,  were  left  out,  so  that  the  decree,  as 
it  finally  stood,  affords  no  precedent  for  the  form  of  the  limitations 
to  be  adopted  in  order  to  carry  Into  effect  the  directory  clause 
above-mentioned.  His  Lordship  said  that  according  to  his  opinion, 
the  best  principle  would  be  that  the  testator  oug^t  to  be  considered 
as  furnishing  the  Court  with  all  the  means  of  enabHi^  the  party  to 
tie  up  the  property,  not  as  long  as  the  rules  of  law  would  admit, 
but  to  that  convenient  extent  which  would  enable  the  Court  to  ex- 
ecute the  general  primary  purpose  of  the  ^rill  or  settlement  to  carry 
together  the  real  and  personal  estate.  And  that  principle  clearly 
was  not  executed  by  the  manner  in  which  it  was  proposed  to  be 
done  by  the  decree  in  that  case ;  for  by  Lord  Hardwicke's  method, 
and  the  method  pursued  in  the  decree,  it  was  not  to^  go  ov^r  upon 
the  simple  contingency  of  the  death  under  21,  but  upon  the  event  of 
the  sob's  dying  under  that  age  and  without  issue.  Now  under  thi& 
form  of  limitation  the  son  might  upon  arriving  at  the  age  of  14,  be- 
queath the  estate  subject  to  the  contingency  of  his  dying  under  21, 
not  leaving  issue,  and  supposing  he  died  intestate,  under  21  leaving 
issue,  that  issoe  male  would  not  take  the  leasehold  as  he  would  the 
real  estate,  but  the  leasehold  would  be  part  of  his  general  p^sonal 
estate,  which  might  go  to  the  next  of  kin  and  equally  to  the  wife 
with  them«  And'  if  the  goiag  over  were  made  to  depend  upon  the 
simple  contingency  of  the  dying  under  21,  without  regard  to  issue, 
then  if  an  infant  son  died,  leaving  i^sue,  the  real  and  personal  es« 
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No.  5.  flie  age  of  81*  jMn,  yet  so  nererdieless  as  not  tb  dquive 
/N^-vw  Buch  person  during  his,  her  or  their  minority,,  of  the  clear 
not  to  be  x^ents,  issues,  and  profita  thereof.  And  my  vvsU'is,  and  I  do 
at  vested  ^  hereby  direct,  that  as  soon  as  may  be  after  mj  decease,  a  ca- 
in  eqaity  talogue  of  all  my  books  shall  be  taken, ,  and  an  inventory 
soa  who     made  of  all  my  plate,  linen  j  china,  pictures,  prints,  furniture 

cMne^enT    ^^^  household  goods  at house,  such  inventory  to 

titled  in      be  made  by  two  or  more  persons  used  and  accustomed  to 

t  equity  to  ,  , 

the  whole  business  of  this  kind,  one  of  them  to  be  named  by  my  eldest 
tSerdnl  ^^r  ^^  ^^^  ^^^'^^  ^^  others  by  the  said  Sir  6;  C,  R.  M^ 
until  snch    j^  D    J,  Q^  J    ^nd  J.  P,,  or  any  two  or  more  of  them,  and 

person  7  7  i  j  7 

shall  attain  three  copies  at  least  of  the  said  catalogue  and  inventory  re« 
spectively,  shall  be  made  and  signed  by  the  persons  taking 
^iraeof  ^^  same  respectively,  one  copy  of  which  said  catalogue  and 
the  books,  inventory  respectively  shall  be  delivered  to  my  eldest  son, 
▼entory  tp  One  to  my  youngest  son,  and  one  to  the  said  Sir  6.  C,  Jl. 

he  made  of 

the  plate,  ' 

linen,  chi- 

tores,  ^^  would  be  separated,  the  real  going  to  such  issue  in  tail,  and 
Sita!^  ^c'  ^^^  l^sehold  going  to  the  next  remainder-man.  Lord  EIdon,'llow- 
CTcr,  did  not  suggest  any  other  mode ;  and  I  am  not  aware  of  any 
other  or  better  now  in  use  among  conveyancers*  The  attempt  fs 
subject  to  great  danger  and  difficulty*  These  nifos  and  obsenra* 
tions  apply  to  all  personal  estatds,  chattels,  and  goods  where  they 
are  directed  to  go  along  with  and  accompany  the  freehold  uses  and 
estates,  as  far  as  the  law  will  allow.  And  where  the  will  directs 
the  trustees,  as  to  certain  specific  articles,  to  settle  the  same  so  ss 
that  they  shall  go  with,  and  be  annexed  to  the  property  of  the  manr- 
sion  house,  and  premises,  as  heir-looms,  the  principtes  above  con* 
sidered  are  equally  applicable.  But  where  the  will  is  not  directory 
of  a  settlement,  but  limits  the  chattel  to  go  as  an  heir-loom,  it  seems 
|he£rst  tenant  in  tail  who  comes  Into  esse,  will  take  it  absolutely ; 
see  the  Duke  of  Bridgewater  v.  Egerton,  %  Yes.  121.  1  Bro.  C.  C 
280  (n.)  Gower  v.  Grosvenor,  Bam.  Ch.  R.  54.  Foley  v.  Bar- 
nell,  1  Bro.  C.  C.  274.  and  Vaughan  v.  Burslem,  3  Bro.  C.  C.  101. 
And  whether  a  testator  without  interposing  trustees  directs  that  the 
chattels  shall  go  as  heir-looms  with  his  real  estate,  or  gives  the 
chattels  to  trustees  without  words  directory  of  any  settlement  to 
be  made  by  them,  but  simply  in  trust  to  permit  them  to  go  with  tbe 
manor-house^  or  to  be  eii|oyed  by  such  person  or  persons  as  shall 
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M.,  J.  D.,  J.  C,  J.  and  J.  F.,  or  one  of  them;  such  last-*    No.  5. 
mentioned  copy  of  the  said  catalogue  and  inventory  to  be  ^^^^^^^ 
kept  and  preserved,  with  the  books,  papers,  and  rece^ts,  re-  Jjjf^^^* 
lating  to  the  trust  estate  a9  aforesaid :  and  I  direct  that  no  to  testa- 
articles  whatever  be  removed  from  my  said  house  until  such  ton  £—. 
catalogue  and  inventory  shall  be  taken  and  signed.    I  be-  youomt^ 
queath  to  my  dear  wife  all  the  furniture  in  the  house  at  sont  juid 

^  ^  another  tc^ 

^— — — ;  I  give  and  bequeath  aU  my  horses,  and  other  the  tros- 
c»tile,  and  other  my  live  stock,  and  all  my  farming  and  gar*  No  articles 
dening  implements  and  utensils,  and  also  all  wines,  liquors^  moved^ 

stores,  and  provisions,  in  or  about  my  house  at 

aforesaid,  to  my  said  eldest  son,  absolutdy ;  I  give  to  my  and  cata- 
daughter  L.  the  whole  of  the  furniture  belonging  to  and  bf^^f ^ 

commonly  used  in  her  apartments  in ,  house,  and  to 

my  younger  son  all  my  boc4c8,  plate,  china,  pictures,  linen, 
household  goods  and  furniture,  in  the  chambers  he  now  re- 
sides in  or  may  reside  in,  or  occupy  at  the  time  of  my  de* 
cease,  and  also  [various  specific  bequests]^ 


\atr 
til  such  ih^ 
▼entory 


be,  from  time  to  time,  under  the  will  entitled  to  it,  for  so  long  time 
as  the  rales  of  law  and  equity  will  permit,  the  conseqaence  will 
be  the  same.  See  tiie  case  of  Carr  9.  Lord  Erroll,  14  Ves.  Jan* 
478- 


soo 
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No.  6. 


A  regular 


Famibf. 


Limita- 
tions  io 
utrict  set- 
iieinent  to 
testator's 

80115. 


THIS  is  the  last  will  and  testament  of  me^  J.  B^  &c. 
First,  I  gire    and    devise  all  and  singular  my  fireebold 
manors,    messuages,  lands,  tenements,  hereditam^its  and 
real  estates,  whatsoever  and  wheresoever,  totgether  with 
their  and  evory  of  their  rights,  members,  and  appurtenances, 
unto  J.  S.  and  S.  J.,  their  heirs  and  assigns  for  ever,  to  the 
several  useis,  upon  and  for  the  trusts,  intents  and  purposes 
beretnafter  limited,  expressed  and  declared,  of  and  concern- 
ing the  same,  (that  is  to  say,)  to  the  use  of  my  eldest  son, 
G.  B.  and  his  assigns,  for  and  during  the  term  of  his  natural 
life,  without  impeachmeDt  of  or  for  any  manner  of  waste, 
and  from  and  immediately  after  the  determination  of  that 
estate,  by  forfeiture  or  otherwise,  in  his  life  time,   then   to 
the  use  of  the  said  J.  S.  and  S.  J.  and  their  heirs,  for  and 
during  the  natural  life  of  my  said  son,  upon  trust,  to  sup- 
port and  preserve  the  contingent  uses  and  estates  hereinafter 
limited,  from  being  defeated  or  destroyed,  and  for  that  pur- 
pose to  make  entries  and  bring  actions,  as  occasion  may  re- 
quire ;    but  nevertheless  to  permit  my   said  son  and  his 
assigns  during  his  life,  to  receive  and  take  the  rents,  isisues 
and  profits  of  the  said  manors  and  other  hereditaments,   for 
his  and  their  own  use  and  benefit,  and  from  and  immediately 
after  his  decease,  then  to  the  use  of  the  first  son  of  the  said 
G.  B.,  lawfully  to  be  begotten,  and  of  the  heirs  male  of  the' 
body  of  such  first  son  lawfully  issuing;,  and  for  default  of 
such^ij^sue,  then  to  the  use  of  the  second,  third,   fourth,  and 
all  and  every  other  the  son  and  sons  of  the  said  G.  B.,  law- 
fully to  be  begotten,  severally,  successively,  and  in  remain- 
der, one  after  another,  as  they  shall  be  in  seniority  of  age 
and  priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and 
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sons  lawfully  issuing,  the  elder  of  such  sdns  and  the  heirs    T^o.  0, 

male  of  his  body  always  to  be  preferredi;*and  to  take  before 

the  younger  of  such  sons  and  the  heirs  Aiale  of  his  and  their 

.  body  and  bodies ;  and  in  default  of  sifch  issue,  then  to  the 

of  my  second  son,  J.  B.,  and  his  assigns,  for  and  during 


the  term  of  his  natural  life,  without  impeachment  of  or  for 
any  manner  of  waste,  anci  from  and  immediately  after  the 
determination  of  these  estates,  by  forfeiture  or  otherwise, 
in  his  life-time,  then  to  the  use  of  the  said  J.  S.  and  S.  J. 
and  their  heirs,  for  and  during  the  natural  life  of  the  said 
J.  B.,  upon  trust,   to  support  and  preserve  the  contingent 
uses  and  estates  hereinafter  limited  from  being  defeated  or 
destroyed,  and  for  that  purpose  to  make  entries  and  bring 
actions  as  occasion  may  require ;  but  nevertheless  to  permit 
my  said  son  J.  B.  and  his  assigns  during  his  life,  to  receive 
and  take  the  rents,  issues  and  profits  of  the  said  manors  and 
other  hereditaments,  for  his  and  their  own  use  and  benefit, 
and  from  and  immediately  after  the  decease  of  the  said  J.  B* 
theii  to  the  use  of  the  first  son  of  the  said  J.  B.,  lawfully  to 
be  begotten,  and  of  the  heirs  male  of  the  body  of  such  first 
son,  lawfully  issuing,  and  for  default  of  such  issue,  then  to 
the  use  of  the  second,  third,  fourth,  and  all  and  every  other 
the  son  and  sons  of  the  said  J.  B.,  lawfully  to  be  begotten, 
severally,  successively  and  in  remaindefr,  one  after  another 
as  they  shall  be  in  seniority  of  age  and  priority  of  birth,  and 
of  the  several  and  respective  heirs  male  of  the  body  and  bo- 
dies of  all  and  every  such  son  and  sons  lawfully  issuing,  the 
fldenof  such  sons  and  the  heirs  male  of  his  body  always  to 
be  preferred  and  to  take  before  the  younger  of  such  sons, 
and  the  heirs  male  of  his  and  their  body  and  bodies,  and  in> 
default  of  such  issue,  then  to  the  use  and  behoof  of  my  third, 
fourth,  and  all  and  every  other  my  son  and  sons  hereafter  to 
be  born,  severally,  successively,  and  in  remainder,  one  after 
another  as  they  shall  be  in  seniority  of  age  and  priority  of 
birth,  and  of  the  several  and  respective  heirs  male  of  tb« 
body  and  bodies  of  all  and  every  such  son  and  sons  lawftiUy 
Issuing,  the  elder  of  such  sons,  and  the  heirs  male  of  his 
body  always  to  be  preferred  and  to  take  before  the  younger 
of  such  sons  and  the  heirs  male  of  his  and  their  body  and 
bodies,  and  for  defitult  of  such  issue,  then  to  the  use  of  all 

t 
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^No^  and  every  my  danghter  and  daughtera,  equally  to  be  divided 
between  or  amongst  them;  if  more  than  one,  share  and  share 

To  the  ,.-  T 

daaghtersy  alike,  as  tenants  tn  common,  and  of  the  several  and  respec- 
incom^''      ^^^®  ^^^^  of  the  body  and  bodies  of  such  daughter  and 
mon^  with   daughters  lawfully  issuing,  and  in  case  there  shall  be  a 
nutnden.    fiitlure  of  issue  of  the  body  or  bodies  of  any  of  such  daugh- 
ters, then  as  to  the  share  or  shares  (as  well  surviving  or 
accruing  as  original)  of  such  of  them  whose  issue  shall  so 
fiul,  to  the  use  and  behoof  of  the  survivors  or  survivor,  and 
others  or  other  of  them,  equally  to  be  divided  between  or 
amongst  such  survivors  and  others  (if  more  than  one)  share 
and  share  alike,  as  tenants  in  comn^on,  and  of  the  several 
and  respective  heirs  of  the  body  and  bodies  of  such  surviv- 
ing and  other  daughter  or  daughters  lawfully  issuing,  and 
in  case  all  my  daughters  but  one  shall  die  without  issue, 
then  to  the  use  and  behoof  of  such  one  daughter  and  the 
to  the  heir*  ^^^^s  of  her  body.  lawfully  issuing,,  and  in  de&ult  of  such 
tM^rbody  •  *"^®>  ^'^^  ^  ^^  "*®  of  the  heirs  of  my  body,  and  in  de&ult 
renaiDder  of  such  issue  then  to  the  use  of  my  wife  M .  B.  and  her  as- 

to  hit  wife      ,  - 

for  life  ;      signs  for  her  life,  and  from  and  after  her  decease,  to  the 
to^tau      ''^  o^  ^y  brother  T.  B.  his  heirs  and  assigns  for  ever. 
tor't  right    Provided  always,  and  my  will  is  that  it  shall  be  lawfiil  for 
ray  said  son  6.  B.,  during  his  life,  and  also  for  my  said  son 
J.  B.  during  his  life,  in  case  he  shall  come  into  possessioa 
of  my  said  estates,  to  demise  and  lease  all  or  any  part  of  my 
said  estates  hereinbefore  devised  unto  any  person  or  per- 
Letiing      sons,  for  any  term  or  number  of  years  not  exceeding  21 
years  in  possession,  at  the  best  or  most  improved  yearly  rent 
or  rents  that  can  be  reasonably  gotten  for  the  same,  and 
without  taking  any  thing  by  way  of  fine  for  or  in  respect  of 
any  such  demise  or  lease,  so  that  the  lessee  or  lessees  be 
not  made  dispunishable  of  waste  by  any  express  words 
therein,  and  do  execute  a  couaterpart  thereof.    Provided 
joiBtariiif  also,  and  my  will  fiirther  is,  that  it  shall  be  lawful  for  my 
^*^*        said  sons,^  G.  B.  and  J.  B.  severally  and  respectively,  as  and 
when  they  shall  respectively  be  in  the  possession  of  my  said 
manors,   messuages,  lands,  tenements  and  hereditaments 
hereinbefore  devised  by  any  deed  or  deeds  sealed  and  deli- 
vered in  tibe  presence  of,  and  attested  by  two  or  more  cre« 
Citable  witnesses,  to  grant,  limit  or  appoint  any  annual  sunt 
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or  yearly  rent-charge  not  exceeding  500/.  clear  of  all  taxes  No.  6. 
and  deductions  whatsoever,  to  be  issuing  out  of  the  said 
manors  and  other  hereditaments  hereinbefore  devised,  or 
any  part  thereof  tb  or  for  the  use  of  any  woman  or  women 
whom  they  may  respectively  marry,  for  the  life  or  lives  of 
such  woman  or  women,  by  way  of  jointure,  and  in  bar  or 
without  being  in  bar  of  dower,  such  grant,  limitation  or  ap* 
pointment  to  be  made  either  before  or  after  marriage,  and 
with  such  powers  and  remedies  of  distress  and  entry  and 
perception  of  the  rents  and  profits  of  the  said  manors  and 
other  hereditaments,  and  such  term  or  terms  of  years,  for 
tlie  better  securing  and  compelling  the  payment  of  such 
annual  sum  or  yearly  rent-charge,  as  to  them  my  said  sons 


respectively  shall' seem  meet.    Provided  also,  and  my  will  Power  for 
further  is,  that  it  shall  be  lawful  for  my  said  son  G.  B.,  by  sootonOie 
any  deed  or  deeds,  or  by  his  last  will  and  testament,  or  any  PJJT^J^ 
codicil  ther^o  duly  executed  and  attested,  io  subject  and  RerchUd* 
charge  my  said  manors  and  other  hereditaments  hereinbe* 
fore  devised,  or  any  part  thereof,  to  and  with  the  payment 
of  any  sum  or  sums  of  money,  not  exceeding  the  sum  of 
10,000/.'  for  the  portion  or  portions  of  any  daughter  or 
daughters,  or  ^ounger  son  or  sons  of  him  the  said  G.  B. 
(but  so  that  the  same  be  not  made  to  vest  in  sons  under  the 
age  of  SI  years,  or  in  daughters  whilst  under  that  age  and' 
unmarried)  with  such  benefit  of  survivorship  or  accruer 
between  or  amongst  them  if  more  than  one,  and  with  such 
yearly  «um  or  sums  in  the  mean  time,  till  such  portion  or 
portions  shall  become  payable  for  maintenance  and  edu« 
cation^   but  not  exceeding  the   interest  of   such  portion 
or  portions,  -at  and  after  the  rate  of  four  pounds  per  cent, 
per  annum;  and  also  to  limit  such  term  or  terms  of  years 
to  trustees,  for  raising  the  same,  and  securing  the  payment 
Aereof  in  the  usual  manner,  as  to  him,  the  said  G.  B.,  shall 
seem  meet.    Provided  also,  and  my  will  forther  is,  that  if  Simiiir 
my  said  son  G.  B.,  shall  not  charge  my  said  manors,  and  ^l^cond 
other  hereditaments,  with  the  full  sum  of  10,000/.  for  the  ^^^5*^ 
portions  of  his  younger  children,  or  if  the  full  sum  of  10,000/.  extent. 
s^all  not  eventually  become  payable  for  such  portions,  then 
it  shall  be  lawful  for  my  said  son,  J.  B.,  in  case,  and  when 
be  shall  come  into  the  possession  of  the  same  manors  and 
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No.  6.    hereditaments,  by  any  deed  or  deeds,  or  by  his  last  will  and 
^^^'^^^^^    testament,  or  any  codicil  thereto,  duly  executed  and  attested^ 
to  subject  and  charge  the  same  manors,  and  other  here^ta- 
ments,  or  any  part  thereof,  to  and  with  the  payment  of  any 
sum  or  sums  of  money,  for  the  portion  or  portions  of  any 
daughter  or  daughters,  or  younger  son  or  sons  of  him,  the 
said  J.  B.  nqt  exceeding  such  a  sum,  as  with  what  shall  be* 
come  payable  for  the  portion  or  portions  of  the  younger 
child  or  children  of  the  said  G.  B.  will  make  up  the  sum  of 
10,000/.  or  not  exceeding  the  sum  of  10,000/.,  in  case  no  aum 
at  all  shall  become  payable  for  the  portion  or  portions  of  the 
younger  child  or  children  of  the  said  6.3*9  (^^^  ^  ^^^  the 
same  be  not  made  to  vest  in  sons,  under  the  age  of  21  years, 
or  in  daughters,  whilst  under  that  age,  and  unmarried,)  with 
such  benefit  of  survivorship  or  accruer  between  or  amongst 
them,  if  more  than  one,  and  with  such  yearly  sum  or  sums 
in  the  mean  time,  till  such  portion  or  portions  shall  become 
payable,  for  maintenance  and  education,  but  not  exceeding 
the  interest  of  such  portion  or  portions,  after  the  rate  afore- 
said, and  also  to  limit  such  term  or  terms  of  years  to  trus« 
tees,  for  raising  the  same,  and  securing  the  payment  tbereol^ 
in  the  usual  manner,  as  to  him,  the  said  J.  B.  shall  seem 
Fbrniture,  meet.    Also,  I  give  and  bequeath  unto  my  said  wife,  M.  B. 
plate,)  pX  ^r  ^^^  ^^o  absolute  use  and  benefit,  all  my  linen,  china^ 
namfnVof  ^^^  household  goods,  and  household  finmiture,  of  every  kind 
tiie  person,  and  sort  whatsoever  (except  plate).    And  also,  all  miy  li* 

^except 

jewels  af.    quors,  coals,  wood,  and  provisions  of  every  kind,  in  or  about 
ed^oO^o"    ™y  dwelling-house,  or  houses,  at  the  time  of  my  decease  ; 
^^'thd^*^'     ^"^  ^^^^'  ^^^  ^^^  watches,  rings,  trinkets,  and  other  ornanents 
tioDK  to       of  her  person,  uisually  worn  by  her,  or  called  hers,  together 
uTv^tory.   ^^^^  ^''  b^^  wearing  apparel,  and  paraphernalia  whatsoever, 
save  and  except  the  jewels  hereinafter  otherwise  disposed  of; 
also,  I  give  and  bequeath  unto  my  said  wife,  durii^  her  life,  Ae 
use  and  enjoyment  of  all  my  plate,  and  of  all  the  jeweb  she  re- 
ceived on  our  marriage,  of  which  I  desire  an  inventory  may 
be  made  and  signed  by  Iier,  after  my  decease,  but  recom* 
mending  her  to  accommodate  my  said  son  6.  B.^  or  tke  per* 
son  or  persons  for  the  time  being,  entitled  to  the  possessioo 
of  my  estates,  hereinbefore  devised,  in  strict  settlement  un- 
der^ or  by  virtue  o(  the  linntatikms  hereinbefore  contaiaed^ 


AppO     Settlement  upon  Te$tator'$  Family. .  S05> 

with  the  use  of  such  part  of  the  plate  as  she  can  conveni-    No.  6. 
€Dtlj  spare,  and  he  or  they  may  have  immediate  occasion  for ; 
vdA  from  and  after  the  decease  of  my  said  wife,  I  give  and  Plate,  jew* 
bequeath  all  my  said  plate  and  jewels  unto  the  said  J.  S.  and  poltraitito 
S.  J.,  their  executors  and  administrators,  to  whom  I  also  be>  fj^^^^  ^^'^ 
queath  the  portraits  of  &c«  immediately  in  trust  for,  and  to  per- 
onit  the  same  respectively  to  be  held  and  enjoyed  by  the  person 
or  persons,  who  shall,  from  time  to  time,  be  entitled  to  the  pos-* 
session  of  my  said  manors,  and  other  hereditaments  hereinbe* 
fore  devised  in  strict  settlement,  and  for  such  and  the  same  es* 
tate  and  intf  res^  therein,  to  the  intent  that  the  same  may  go  and 
be  enjoyed,  wiAi  such  manors,  and  other  hereditaments,  as, 
or    in,  the  nature  of  heir-looms  as  far  as  the  law  will 
permit ;  and  in  order  thereto,  my  will  is,  that  no  person 
taking  an  estate  tail,  by  purchase,  in  my  said  manors,  and 
other  hereditaments,  or  any  part  thereof,  shall  be  intitled  to 
such  an  absolute  or  vested  interest  in  the  said  plate,  jewels, 
and  portraits,  as  would  be  transmissible  to  his  or  her  execu- 
tors or  administrators,  unless  such  person  shall  attain  the 
fige  of  SI  years,  or  die  under  that  age,  leaving  issue  inheri- 
table under  sucli  intail,  living  at  his  or  her  decease.    And  it  Rxfcutort 
being  my  intention  to  make  some  alterations  and  improve^^  |^^  aUera- 
ments  in  and  about  my  house  at  T.,  my  will  is,  and  I  hereby  !»«'»« *»*^ 
direct,  that  if  the  same  shall  not  be  completed  in  my  life-  mcnts  in- 
time,  then  the  same  shall  be  completed  and  finished  after  my  be  made  iu 
decease,  in  sucli  manner  as  my  executrix  shall  think  proper  '^^^^^^^ 
and  direct ;  and  the  charges  and  expences  attending  the  same,  »( — • 
ahaU  be  paid  out  of  the  rents  and  profits  of  my  estates  at 

■     ■  ■  and  ,  in  the  said  county  of  — , 

which  I  hereby  authorise  and  empower  my  executrix  to  re- 
ceive and  take  for  that  purpose.     And  my  will  is,  that  my  Tesutor^ 
wife,  M.  B.,  shall  have  the  use  and  enjoyment  for  her  own  have  the 
residence  only,  of  my  said  house  at  T.  with  the  siables,  of-  ^^„^  }q^ 
^fices,  and  outbuildings,  yards,  gardens,  lawns,  jdantations,  ^^  ^'*r 
and  pleasure  grounds  thereunto  belonging,  and  of  the  home  the  eides i 
close  and  meadow,  at  the  bottom  thereof,  until  my  said  son,  ^^ 
G.  B.,  or  the  person  or  persons  for. the  time  being  entitled 
.thereto,  under  the  limitations  hereinbefore  contained,  shall  ' 
attain  <the  age  of  .81  years.    Also,  I  gave  and  bequeath  unto  And  to 
.iny  said  dear  wile,  if  she  ahaU  be  living,  the  right  of  presen-  ^^^^  ^ 
vox..  II.  X 
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No.  6.  tation  to  the  rectory  of  T.,  in  case,  and  as  often  aa  the  saflie 
^"^^^^'^  shall  become  vacant,  during  the  minority  of  my  «aid  son,^ 
S««totiie  G.  B.,  or  of  the  person  or  prisons  for  the  time  being,  en- 
ll!!f^5  titled  to  the  advowson  thereof^  under  the  derise  and  limita^ 
iDg  the  mi-  tions  hereinbefore  contained ;  also,  I  give  and  bequeath  unto 
the  eldest  the  Said  J.  S.  and  S.  J.  the  principal  sum  of  SOOO/.  or  there-*- 
pmon  JL  abouts,  due  to  me  on  a  promissory  note  from  the  late  Lord 
titled  for     B — .  guj  in  ^nge  ^e  j^me  qJ^^w  be  received  by  me  in  my 

the  time  * 

being  to  life-time,  then  I  give  and  bequeath  to  them  the  sum  of 
son.        ~  SOOOl.  in  lieu  thereof,  immediately  after  my  decease,  in  trust 

belnrest-  ^^  ^  ^^  ^^®°^  ^^^^  ^^^  ^^  invested  in,  or  upon  government 
ed  in  the  or  other  public  stocks  or  funds,  or  upon  real  securities,  at 
dividends  interest,  Vi^ith  foil  power  to  change  such  stocks,  funds,  and 
to  the  wife  securities,  and  those  which  shall  be  substituted  in  lieu  there- 
for  life,      of  for  others  of  the  like  kind,  as  often  as  shall  be  thought 

and  after         '        ,  '  ^ 

her  de^       expedient,  and  upon  trust  to  permit  my  said  wife  to  receive 
fall  into  the  ^^^  ^®  ^^  yearly  dividends,  interest,  or  produce  of  such 
residue,      gtocks,  fUnds,  or  securities,  for  her  own  use  and  benefit,  du- 
ring her  life,  and  from  and  after  her  decease,  my  will  is,  that 
such  stocks,  funds,  or  securities,  shall  fell  into,  and  go^ 
and  be  considered  as  part  of  my  residuary  personal  es« 
All  the  re-  tate ;  and  I  give  and  bequeath  all  the  rest,  residue,  and  re* 
cou/cted  ^  mainder  of  my  monies,  stocks,  funds,  and  securities  for 
^^^"^lied   ™^^^y'  S^^^^  chattels,  and  personal   estate    and    eflfects 
into  money  whatsoever,  and  wheresoever,  not  hereinbefore  disposed  ol^  < 

ed  in  the  and  which  shall  remain  after  payment  of  my  debts,  and 
^wer To^  foneral,  and  testamentary  expences,  unto  my  said  wife, 
▼ary  and     njid  the  aforesaid  J.  S.  and  S.  J.,  their  executors  and  adBki<» 

'  transpose,  «    •  • 

^c.  nistrators,  upon  trust,  to  call  in  and  convert  the  same  into 

money  as  soon  as  conveniently  may  be  after  my  decease,  and 
to  lay  out  and  invest  the  money  so  to  be  called  in,  and  t^ 
arise  from  my  said  residuary  personal  estate,  in  or  upon  go- 
vernment, ov  other  public  stocks  or  fonds,  or  upon  real  se^ 
Gurities  at  inteve^,  with  full  power  and  authority  to  sell^ 
dispose  of,  alter,  vary,  and  change,  such  stocks,  ftinds,  and 
securities,  and  those  which  may  be  substituted  in  lieu  thereof 
for  others  of  the  same,  or  the  like  nature,  as  ofl^n  as  shall  be 
thought  expedient ;  and  upon  trust,  as  to  ail  imd  singolaft' 
the  stocks,  funds,  and  securities,  which  shall,  from  time  to 
tkBfi  constitute  or  form  part  of  my  residuary  personal  e^ 
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tate,  for  all  and  every  of  my  children  living;  at  my  decease,  and    No.  6. 
bom  in  due  time  afterwards,  (save  and  except  my  said  son^  ^^^^^r^^^ 
6.  B.,  or  such  other  son  as  shall  then  be  entitled  to  my  said  the  sunie 
manors,  and  other  hereditaments  hereinbefore  devised   in  |^t'of  th« 
strict  settlement,)  who  beins:  a  son  or  sons,  shall  then  have  yputiger 

^         ,  children.  ■ 

attained,  or  shall  afterwards  attain  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters,  shall  then  have  at* 
tained,  or  shall  afterwards  attain  the  like  age,  or  be  married    , 
under  that  age,  and  for  their  respective  executors  and  admi- 
nistrators, equally  to  be  divided  between  or  amongst  them,  '^^  ^     ^^ 
if  more  than  one,  share  and  share  alike,  and  if  there  shall  be  videU. 
but  one  such  child,  who  shall  attain  the  age  or  time  afore- 
said, then  as  to  the  whole  in  trust  for  such  one  child,  and  hb 
or  her  executors  and  administrators,  and  to  transfer,  assign, 
and  make  over  the  same  accordingly,  as  soon  as  circum- 
stances  will  permit;    and  upon  further  trust,  until  such  Withpow- 
stocks,  funds,  and  securities  shall  become  transferable  or  as-  Uieir  pre- ' 
Bignable  as  aforesaid,  to  pay,  apply,  and  dispose  of,  the  yearly  lij^^r^  • 
dividends,  interest,  and  produce  of  the  presumptive  share  ^/ j^ 
or  shares  for  the  time  being,  of  the  child  or  children,  who  ^^^'^^  ■naia; 

ten  Alice 

ehall  not  have  attained  the  age  or  time  aforesaid,  of  and  in 
the  said  stocks,  funds,  and  securities,  for  or  towards  thd 
maintenance  and  education  of  such   child  or  children  re* 
spedively,  until  he  she  or  they  shall  acquire  a  vested  interest 
therein,  or  die,  which  shall  first  happen ;  and  my  will  further 
is,  that  it  shall  be  lawful  for  my  said  trustees,  or  the  survi- 
vors or  survivor  of  them,  or  his  or  her  executors  or  admi- 
matratprs,  at  their,  his,  or  her  discretion,  to  apply  and  diqiose  ^^p^. 
of  any  part  or  parts,  of  the  presumptive  share  or  shares,  for  vancement 
the  time  being,  of  any  son  or  sons,  under  the  age  of  SI  world. 
years,  of  and  in  the  said  stocks,  funds,  and  securities,  for 
placing  him  or  them  out  in  any  profession,  business,  or  em- 
ployment, or  for  his  or  their  instruction  therein,  or  other- 
wise for  his  or  their  benefit  or  advancement  in  the  world^ 
notwithstanding  such  share  or  shares  shall  not  then  have 


come  vested;  and  in  case  all  my  said  children,  except  my  AndifaD 

*^        •'    the  chUd* 

said  son  6.  B.,  or  Hie  son,  who  at  my  decease  shall  be  en^  reo  die  ei^ 
titled  to  my  said  manors,  and  other  hereditaments  hereinbe^^  then  the  * 
fore  devised  in  strict  settlement,  shall  die,  without  any  of  JJ^^J^f^ 
Aem  having  acquired  a  vested  interest  in  the  said  stocks  ^«  ^^^^^ 

^  ^  or  other 

x8 
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No.  6.    funds,  and  secnrities,  then  my  will  is,  and  I  hereby  direct, 
that  mj  said  tmstees  shall  stand,  and  be  possessed  of  all 

ion  rntit-  ^  ^ 

led  to  Che  soch  stocks,  fonds,  and  securities  (save  and  except  sncb  part 
rrdiu-  thereof^  if  any,  as  may  hare  been  applied  for  the  advance- 
JJ2iJer*  °'®"*  ^^  *"y  younger  son  or  sons,  whilst  under  age  as  afore- 
thexame  to  said,)  in  trusl  for  him,  my  said  son,  G.  B.,  or  such  other  son 
of  iffe^aod  <u  shall,  at  my  decease,  be  entitled  to  my  said  raanm^  and 
mciratime  ^^^  hereditaments  hereinbefore  devised  in  strict  settlement ; 
^  *P9^y  and  to  transfer,  assign,  and  make  over  the  same  to  him  ac- 
dfiBdi  to-  cordingly,  at  his  age  of  21  years,  or  as  soon  after  as  ctrcum- 
maXnic  staooes  will  permit,  and  in  the  mean  time  to  apply  the  yearly 
Khe  fth'ui^  dividends,  interest,  or  produce,  or  any  part  thereof,  for  at 
die  nndcr  towards  his  maintenance  and  education  ;  and  in  case  of  his 
for  the  wife  decMse,  Under  the  age  of  21  years,  then  upon  trust  for  my 


^d  af^^  said  wife,  M.  B.,  for  and  during  her  life,  and  after  her  de* 
her  de-       cease  in  trust  for  my  said  brother,  T.  B.,  his  executors  and 

cease  to  ./  7  7 

testator's     administrators,  for  his  ^nd  their  own  absolute  use  and  be- 
*      nefit.     I  nominate  and  appoint  my  said  wife,  M.  B.,  sole 

sole  exfctt-  executrix  of  this  my  last  will  and  tes^tament ;  I  also  appoint 

gvarSKaD,  ^'^^  guardian  of  all  such  of  my  children  as  shall  be  in- 
fonts,  during  their  respective  minorities;  and  I  give  and 
devise  unto  my  said  wife,  and  the  said  J.  S.,  and  S.  J.,  and 
their  heirs,  the  legal  estate  df  all  such  messuages,  lands,  te- 
nements and  hereditaments,  as  are  vested  in  me,  in  fee  simply 
or  for  any  estate  of  freehold,  by  way  of  mortgage^  or  as  a 
security  for  money,  to  the  intent  that  they  may  be  enabled  to 
convey  and  dispose  of  the  stime,  in  sach  manner  as  occasion 

Indemnity  shall  require ;  and  my  will  is,  and  I  hereby  declare/  that  mt 
said  trustees  and  executors,  or  any  of  them,  their,  or  any  ot 
their  heirs,  executors  or  administrators,  sliall  not  be  charged, 
or  chargeable  with,  or  accountable  for  any  more  of  the  trust 
monies  and  premises,  than  they  shall  respectively  actually 
receive,  or  shall  come  to  thctr  respective  hands,  by  virtue 
of  this  my  will,  nor  with,  or  for  any  loss  which  shall  of  may 
happen  of  the  said  trust  monies  and  premises,  or  any  part 
thereof,  so  as  such  loss  happen  without  their  wilful  neglect 
or  de&ult ;  nor  any  of  them,  for  the  others,  or  other  of  them, 
or  for  tlie  acts,  deeds,  receipts,  disbursements,  or  defoults  of 
the  others,  or  other  of  them,  but  each  of  them,  only  for  his 
or  her  own  acts,  deeds,  receipts,  disbursements,  and  de&ults; 
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And  also  that  it  shall  and  may  be  lawful  to  and  for  them  my  No.  ?• 
said  trustees  and  executors^  and  their  respective  executors 
and  administrators,  in  the  first  place,  by  and  out  of  the  mo« 
nies  which  shall  come  to  their  hands  respectively  by  virtue 
of  this  my  will,  to  deduct,  retain  to,  and  reimburse  themselves 
respectively  all  such  costs,  chai^ges,  damages,  and  expences 
as  they  shall  respectively  pay,  bear,  sustain,  expend,  or  be 
put  unto,  for  or  by  reason  or  means  of  the  trusts  hereby  in 
them  reposed,  or  the  management  or  execution  thereof,  or 
any.  act,  transaction,  matter  or  thing  whatsoever  in  any  wise 
relating  thereto.  And  lastly,  I  hereby  revoke  all  former 
wills  by  me  at  any  time  heretofore  made^, 
Jn  Witness,  9pc, 


'^ 


No.  7. 

A  Witt  With  limitations  of  the  real  property  to  the  children 
successively  and  their  sons  and  daughters  in  fee  ztnth  ^ 
variety  of  other  provisions  by  xmy  of  annuity  and  other* 
wise. 

THIS  is  the  last  will  and  testament  of  me  I.  S.  in  the 
county  of  Northampton,  Esquire.  I  desire  that  my  body 
may  be  deposited  in  the  vault  wherein  my  late  dear  fiither 
was  buried  at  — —  in  the  county  of———,  with  suitable 
decency,  but  without  funeral  pomp.  And  whereas  I  am 
seized  of  the  fee  simple  and  inheritance  of  the  manor  of 

N in  the  county  of  N aforesaid,  and  divers  he* 

reditaments  purchased  by  me  from ,  and  also  divers 

messuages,  lands,  and  hereditaments  in  the  parishes  of  —— . 

A*  and  B.  in  the  counties  of ^  H.  and  D.  and  purchased 

by  me  from  D.  C.  esquire,  and  also^of  divers  other  mes* 
suages,  lands,  cottages,  and  hereditaments  at  S.  in  the  said 
county  of  N.  and  lately  purchased  by  me  of  C.  D.  and 
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jN^o.  7.   £•  F^  and  also  of  a  meflfiuage  or  dwelling  hoaee  and  dtven 

^'^"^^'^^  lands  and  hereditaDientg  at  V.  in  the  county  of  Sussex 

purchased  by  me  of  F«  T.  esquire,  and  also  of  divers  me»> 

soages  lands  and  hereditaments  at  L ^y  in  the  parish  of 

T.  in  the  said  county  of  S.  and  lately  pnrchased  by  me  of 
,  H.  P  Lr.  andhis  trustees.  And  whereas  the  said  messuages, 
lands,  and  hereditaments  at  L y  are  ^ubjeet  to  the  pay- 
ment of  the  sum  of  4100/.  to  L.  T.  8.  and  F.  (the  trustees 
named  in  an  indenture  of  settlement  bearing  date,  ftc  being 
the  settlement  made  on  my  marriage  with  my  present  wife 
M.  S.)  which  son  was  advanced  by  tiiem  for  my  use  out  of 
DariM  of  the  trust  monies  of  such  settlement ;  now  I  sive  and  de- 

freehold  .  ® 

and  copy-   vise  my  said  manor  and  all  other  my  freehold  messuages, 
tates^z-    lands,  tenements,  hereditaments,  and  real  estate  whereof  I 
re^uioM  have  power  to  dispose  in  possession,  reversion,  remainder, 
or  expectancy,  (save  and  except  the  said  messuage,  lands, 
and  hereditaments  at  V.  hereinafter  devised)  with  their  and 
every  of  their  rights,  members,  and  appurtenances,  subject 
nevertheless  to  such  charges  and  incumbrances  as  the  same 
premises  or  any  of  them  shall  be  at  the  time  of  my  decease 
subject  or  liable  to,  and. subject  also  to  the  payment  of  the 
several  annuities  hereinafter  bequeathed,  to  X.  Y.  Z.  their 
heirs  apd  assigps ;  to  the  uses,  upon  the  trusts,  and  for  the 
intents  and  purposes,  and  subject  to  the  provisos  and  decla- 
rations hereinafter  limited  and  contained  concerning  the 
To  his  eld-  same,  that  is  to  8ay  ;  to  the  use  of  my  eldest  son  W.  S.  if 
k!  forlife'  h^  ^^^^  attain  the  age  of  21  years,  or  shall  be  married  with 
ll^^J!^^^    the  consent  in  writing  of  any  three  of  the  trustees  for  the 
^^9^9        time  being  of  this  my  will  which  shall  first  happen  and  his 
assigns  for  the  term  of  his  natural  life  without  impeachment 
of  waste,  and  from  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  his  life  time,    to  the  use  of  the 
said  X.  Y.  Z.  and  their  heirs  during  die  life  of  the  said 
W.  S.,  upon  trust  by  the  usual  means  to  preserve  the  con- 
tingent remainders  hereinafter  limited  from  being  destroyed ; 
but  nevertheless  to  permit  my  said  son  W.  S.  and  his  as- 
aigna  during  his  life  to  receive  and  take  the  rents  and  profiti 
of  the  same  premises  for  his  and  their  use,  and  from  and  im- 
Miedtately  after  the  decease  of  the  said  W.  S.,  to  the  use 
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of  tfuch  one  son  of  my  said  son  W.  S.  lawfully  begotten  who     No.  7. 
dMill  attain  the  age  of  26  years,  or  be  married  with  such  con-  ^^^'^^^ 
«entas  aibres^d,  which  shall  first  happen,  as  he  my  said  son  one  son  of 
W.  8.  by  any  deed  or  deeds,  writing  or  writings,  to  be  by  ^  ^^ 
him  sealed  and  delivered  in  the  presence  of  and  attested  by  l^e  by  deed 

■^  or  will 

'two  or  more  credible  witnesses,  or  by  his  last  will  and  tes-  shall  ap- 
tamentin  writing,  to  be  signed  and  pablished  by  him  in  the  §|^^e!n 
presence  of  and  attested  by  three  or  more  credible  witnesses  wdassiptf 
«hall  direct  and  appoint,  and  the  heirs  and  assigns  of  such  son. 
'son  for  ever ;  and  in  de&ult  of  any  such  direction  or  appoint-  In  defanlt 
ment,  to  the  use  of  the  eldest  of  the  sons  (if  more  than  the  eldest 
wie)  of  my  said  son  W.  8.  who  shall  live  to  attain  the  age  of  yf^^^J^" 
25  years,  or  be  married  with  such  consent  as  aforesaid,  than  one) 

or  an  onljr 
"which  shall  first  happen  and  the  heirs  and  assigns  of  such  son  who 

son  for  ever;  but  if  there  shall  be  only  one  such  son  who  s^hishein 

shall  live  to  attain  such  afi;e,  or  l>e  married  with  such  consent  ■"**  •"" 

as  aforesaid ;  then  to  the  use  of  such  only  son  his  heirs 

and  assigns.    And  in  case  my  said  son  W.  8.  shall  depart 

this  life  without  leaving  any  son  who  shall  live  to  attain  the 

^(aid  age  of  S5  years,  or  be  married  with  such  consent  as 

aforesaid,  then   to  the  use  of  my  second  son  6.  8.  if  he  Like  dis- 

shall  attain  the  age  of  25  years,  or  be  married  with  such  con-  fij^favour 

Bent  as  aforesaid,  which  shall  first  happen,  and  his  assigns,  for  ^^^'^ 

and  daring  the  term  of  his  natural  life  without  impeachment  sons. 

« 

of  waste,  and  from  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  his  life  time,  to  the  use  of  the 
said  X.  Y.  Z.  and  their  heirs,  during  the  life  of  the  said  O.  8«, 
\ipon  trust  by  the  usual  means  to  preserve  the  contingent 
remainders  hereinafter  limited  firom  being  destroyed,  but  ne- 
vertheless to  permit  the  said  G.  8.  and  his  assigns  during  his 
life  to  receive  and  take  the  rents  and  profits  of  the  i^me 
premises  for  his  and  their  use,  and  fi'om  and  immediately 
after  the  decease  of  the  said  G.  S.   [like  dispositions  to 
other  sons  and  the  first  uf  their  sons  who  shall  live  to 
attain  the  age  of  95  respectively.]    And  in  case  all  my  sons  in  defonit 
shall  depart  this  life  without  leaving  any  son  who  shall  live  .UJ^^**^"** 
to  attain  the  said  age  of  25  years,  or  be  married  with  such  male  Une 
consent  as  aforesaid,  then  to  the  use  of  the  eldest  of  the  est  of  the 
sons  of  my  daughter  E,  S.  to  be  lawfully  begotten  (if  more  Jg^"'  h^J^ 
"than  one)  who  shall  live  to  attain  the  age  of  95  years,  cnr  be  ^*  s.  (tf 
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No.  7.  married  \«'ith  such  consent  as  aforefmid,  which  shall  first  hap- 
pen, and  the  heirs  and  assigns  of  such  son  for  ever ;  but  if 

<uic)  or  an  there  shall  be  onlj  one  such  son  of  my  said  daughter  E.  S« 

wiioshuii  w'^<>8l»aH  live  to  attain  such  age  or  be  married  with  suck 

attain  s5,  consent  as  aforesaid ;  then  to  tlie  use  of  such  one  only  son 

and  as-  his  heirs,  and  assigns  forever;  and  in  case  my  said  daughter 

«igi».  -g^  g^  shM  not  have  any  son  who  sliall  live  to  attain  the  said 

faiiu^o.  ®8®  ^f  ^  years  or  be  married  with  such  consent  as  aforesaid) 

to  the  M-  then  to  the  use  of  the  eldest  of  the  sons  of  my  dauefater  R. 

est  of  the  '  ® 

sons  ot'his   S,  to  be  lawfully  begotten  (if  m<H*e  tlian  one)  who  shall  liva 
k;"f.  \\f     ^^  attain  the  age  of  25  years,  or  be  married  with  such  consent 
rief  o?an    ^^  aforesaid,  which  shall  first  happen,  and  the  heirs  and  as- 
only  son      signs  of  such  son  for  ever;  but  if  there  shall  be  only  one  such 
attain  nL    9on  of  my  said  daughter  R.  S.  who  shall  live  to  attain  such  age 
ami  as^      ^^  ^  married  with  such  consent  as  aforesaid,  then  to  <he 
9igns«         use  of  such  one  only  son  his  heirs  add  assigns  for  ever;  and 
in  case  both  my  said  daughters  shall  depart  this  life  witliout 
.  leaving  any  son  who  sliall  become  entitled  to  the  said  here- 
ditaments under  and  by  virtue  of  this  my  will,  flien  to  ihm 
^^^  holds    ^^^  ^^  ^y  right  heirs.  And  I  give  and  devise  all  my  copyhold 
tothcsanic  and  customury  messuages,  lands,  tenements,  and  heredita* 

uses  as  tlie  ..     ^i       •         it  i        i     ■  *     ^i  /. 

ficcbui<],     ments  (havmg  duly  surrendered  the  same  to  the  use  of  my 

thereto^aJ   ^^'')  ^^  ^'^^  ^^^  ^'  ^  *  ^'  ^^^^^  hem  and  assigns,  to  bold 
tbrtenure   (],e  gaid  copvliold  and  customary  messuages,  lands,  tene- 

mit.  ments  and  hereditaments  to  and  for  the  use  of  them,  their 

heirs  and  assigns,  upon  such  trusts,  nevertheless,  and  to  for 
with  and  subject  to  such  uses,  estates,  intents,  purposes,  pow^* 
crs  and  provisions  as  shall  best  correspond  with  the  uses,  es- 
tates, intents,  purposes,  powers  and  provisions  hereinbefore 
expressed,  given,  limited  and  declared  of  and  concerning  my 
said  freehold  messuages,  lands,  tenements,  hereditaments 
lind  premises,  or  as  near  thereto  as  the  nature  and  quality 
of  such  copyhold  and  customary  estate  and  tenure  will  admit 

Directions  ^f    ,^nd  J  further  declare  my  will  to  be,  that  in  case  my 

that  a  lease       .  .  ^  ,  «        .  -r     «/    «    n  «     «•   •  i 

of  the  cs-  foitliful  ntrming  servaqt  JL.  K.  shall  be  bving  at  my  decease, 

rhuled  of  that  then  and  in  such  case  the  person  who  by  virtue  of  the 

1^;  ^'  dispositions  hereinbefoire  contained  shall  be  beneficially  en- 

^rruntid  to  titled  to  the  possession  whether  for  life  or  other  greater  es« 

-ii  years  late  of  my  said  lands  and  hereditaments  hereinbefore  men» 

M  he  st^aU  ^ipg^ci  ^o  have  been  purchased  of  P,  C.  ?squire,  or  in  case 
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fiucb  person  sball  be  a  minor  his  ^ardian  or  guardians  sliall    No.  7. 
and  do  within  one  month  after  my  decease  in  case  the  said  ^'^"^'^V 
Ij.  K.  shall  requestifae  same,  by  indenture  or  other  effectual  and  conti- 
assurance  in  the  law  containing  the  usual  covenants,  grant  "np^jt^ 
and  demise  unto  him  the  said  L.  K.  the  same  last  mentioned 
lands  and  hereditaments  which  are  now  in  my  occupation  for 
4he  term  of  14  years,  in  case  he  shall  so  long  live  and  conti* 
-nue  himiself  to  occupy  the  same  lands  and  hereditaments, 
fluch  term  to  commence  and  be  computed  from  one  month  or 
28  days  after  the  day  of  my  decease ;  and  my  will  is,  and  I  J^^^ 
direct  in  case  the  said  L.  K.  shall  be  living  at  my  decease,  ^^^  >><• 
ihat  the  fiirming  stock  and  implements  of  husbandry  which  stock  sUatt 
«8hall  be  upon  my  said  lands  and  hereditaments  which  I  have  ancTL^K^ 
hereinbefore  directed  to  be  demised  to  the  said  L.  K.  shall,  Tl*^^'  ^.^T^ 

'  the  privi- 

if  he  shall  request  the  same,  be  valued  by  two  indifferent  per-  lege  of  pnr- 

sons,  one  to  be  chosen  by  him  and  the  other  by  the  trustees  at  sach  va- 

hereinafter  named  concerning  my  residuary  estate  or  the  sur-  2iq^^^^^;. 

vivors  or  survivor  of  them  his  executors  or  adroinistratops,  but  ^^^^^^^ 

nay  re» 

in  case  such  two  persons  cannot  agree  in  such  valuation  then  mam  for  r 
by  a  third  indifferent  and  competent  person  to  be  named  by  the  t^sccuri- 
same  two  persons  so  first  appointed,  and  that  the  said  L.  K.  {^^I^^' ^ 
shall  have  the  privilege  of  purchasing  the  said  farming  stock  » judg- 
and  implements  of  husbandry  for  the  sum  at  which  the  same  S^ll^ 
«hall  be  so  valued,  and  that  lOOOL  part  of  such  sum  shall  and  ^rtiMhe 
may  remain  secured  to  be  paid  by  him  to  the  said  trustees  ^^^^t  of  ' 
or  trustee  by  his  bond  and  by  a  judgment  to  be  entered  there*  or  iuol- 
upon  in  pursuance  of  a  warrant  of  attorney  to  be  executed  by  fore^e^ 
him,  such  payment  to  be  made  at  the  expiration  of  seven  fj^^  '^^ 
years  from  the  time  of  my  decease  with  interest  in  the  mean  to  become 
time  on  such  sum  at  the  rate  of  iL  per  cent  per  annum  by  out  of  the 
equal  half  yearly  payments ;  but  in  case  he  shall  happen  to  ^^^j,  ^^^^ 
idie  before  tlie  expiration  of  the  siud  term  of  seven  years,  or  ^^^  ^  ^^ 
become  insolvent  or  a  bankrupt,  my  will  is  that  the  said  sum  lant^* 
of  1000/.  with  such  interest  as  shall  be  then  due  thereon  ac- 
rording  to  the  rate  aforesaid,  shall  become  immediately  pay* 
able  out  of,  and  charged  and  chargeable  upon,  the  fiirming 
fltock  and  implements  of  husbandry  which  shall  be  upon  the 
said  lands  and  hereditaments  at  the  time  of  such  his  decease 
insolvency  or  bankruptcy.    And  I  further  direct  that  in  sucli 
lease  ;5o  to  be  made  to  the  said  L.  K.  may  be  contained  n 
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No.  7.   proviso  for  makiog  tbe  same  void  in  the  erent  of  maA  iBsol- 

/*^v%/   Tency  or  bankruptcy  as  aforesaid,  and  that  tlie  said  IxNid  and 

warrant  of  attorney  may  be  so  framed  as  that,  in  case  of  the 

death  of  the  said  L.  K.  before  the  said  1000/.  and  all  interest 

shall  be  satisfied  and  paid,  execution  may  inunediatdy  be 

Devise  of    ^^^^  <^^  tind  had  thereupon.    I  give  and  devise  my  mes- 

the  dwell-   ^uage  or  dwelling  house,  and  all  those  lands,  tenements,  he- 

aod  here-    reditaments  and  premises  situate  and  being  at  V.  in  the 

At  R~.      county  of  Sussex,  and  hereinbefitH*e  mentioned  to  have  been 

purchased  froni  F.  T.  esquire,  with  their  and  every  of  their 

rights,  members,  and  appurtenances  unto  the  said  X.  Y.  Z. 

their  heirs  and  assigns ;  to  the  uses  upon  the  trusts  and  for 

the  intents  and  purposes  hereinafter  expressed  concerning 

To  trustees  the  same,  that  is  to  say,  to  the  use  of  the  said  X.  Y.  Z.  and 

the^e  Ir  ^^®>^  ^^^  during  the  life  of  my  wife  the  said  M.  S.,  in  trust 

^^^^^'^^    to  permit  my  said  wife  to  hold  and  enjoy  the  same  during 

her  life^  ia  her  life ;  but  in  case  she  shall  not  chuse  to  occupy  the  same, 

CAft£  she 

nuy  cbase  ^^^  ^  trvist  to  pay  the  rents  and  profits  thereof  or  of  so 
therf 'and  ™^^^  ^  ^^  ™^7  ^^^  chuse  to  occupy,  as  the  same  shall 
otherwise   accrue  due  and  be  received,  unto  such  person  and  persons 

to  pay  the  .  . 

rents  to  her  only,  and  for  such  intents  and  purposes  only  as  my  said  wife 

for  her  sc!'  ^7  Writing  under  her  hand,  notwithstanding  any  coverture^ 

^^dT^^f  ^'  shall  firom  time  to  time  direct  or  appoint  the  same  to  be  paid^ 

lier  de^       and  in  defituU  of  and  until  such  direction  or  appointment  to 

'        pay  the  same,  or  so  much  whereof  she  shair  from  time  to 

time  make  no  such  appointment,  into  her  proper  hands;  and 

my  will  is  that  the  receipts  of  my  said  wife  under  her  hand, 

or  the  receipts  of  such  person  or  persons  as  she  shall  appoint 

to  receive  the  same  as  aforesaid,  shall  be  the  only  efiectual 

discharges  for  the  same  (notwithstanding  any  coverture)  to 

the  end  that  the  same  may  be  for  her  sole  and  separate  use 

and  disposal,  and  not  subject  to  the  debts,  engagements,  or 

controul  of  any  person  with  whom  she  may  be  intermarried; 

and  from  and  immediately  after  the  decease  of  my  said  wife. 

Upon  trust  upou  trust  that  they  tbe  said  X.  Y.  Z.  or  the  survivors  or 

Jj[^^  '  ^   survivor  of.  thera  or  the  heirs  or  assigns  of  such  survivor 

^all  and  do  in  the  month  of  August  next  after  her  de* 

cease  make  sale  and'  dispose  of  the  said  messuage  or  dwell- 

tng-house,  lands,  tenements,  hereditaments,  and  premises  si- 

tuate  at  V.  aforesaid,  either  together  or  in  parcels^  by  public 
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mictioil  for  the  most  money  that  can  be  reasonably  obtained    No.  7. 
for  the  same.    And  I  declare  my  wfll  to  be  that  the  money  ^^^^^^^^^ 
'Which  shall  arise  by  such  sale  shall  be  considered  as  part  of  tion  that 
the  residue  of  my  personal  estate  hereinafter  disposed  olj  and  jJ^J?,^"*!^ 
be  apfdied  accordingly,  and  that  the  receipt  or  receipts  in  such  sale 
writings  for  snch  money  or  any  part  or  parts  thereof  signed  considered 
hy  the  said  X.  Y.  Z.  or  the  survivors  or  survivor  of  them  thejSadue 
or  the  heirs,  executors  or  administrators  of  such  survivor  o^'JiifP*'- 

'      ,  ,  sonal  et» 

Aall  be  a  sulBcient  discharge  or  sufficient  discharges  to  such  tate. 
purchaser  or  plurchasers  for  his  her  and  their  purchase  mo-  ^*?^J2«a 
nej  or  monies,  or  for  so  much  of  such  money  as  in  such  re-  to  be  effiec* 
•eeipt  or  receipts  respectively  shall  be  acknowledged  or  ex-  charm  t» 
pressed  to  have  been  received ;  and  that  after  such  receipt  or  |^^ 
receipts  shall  have  been  so  signed,  the  purchaser  or  pur- 
chasers of  the  said  premises  hereby  made  saleable  or  any 
part  thereof  to  whom  such  receipt  or  receipts  as  aforesaid 
diall  be  given,  shall  not  be  obliged  to  see  to  the  application 
or  be  answerable  or  accountable  for  the  misapplication  or 
nonapplication  of  his  her  or  their  purchase  money  or  any 
part  thereof.    And  whereas  the  said  messuage  or  tenement 

wherein  I  formerly  dwelt  in  the  parish  of in  the  said 

eounty  of was   by  the  indenture  of  settlement 

made  previous  to  my  marriage  with  my  said  wife  M.  S. 
settled  for  her  benefit  during  her  life  in  remaindes  expect- 
ant on  my  decease,  and  by  virtue  of  the  said  settlement 
I  am  authorised  to  dispose  of  the  said  premises,  subject  ne- 
vertheless to  the  said  life  interest  of  my  said  wife  either  by 
my  last  will  and  testament  or  otherwise,  now  I  do  hereby  Confinna- 

.  .  .  tiontfaere^ 

ratify  and  confirm  the  said  settlement  in  every  respect,  and,  ofandsnb- 
«nbject  to  the  said  estate  and  interest  of  my  said  wife,  and  in  ''^tate  of  ^ 
pursuance  and  exercise  of  the  power  and  authority  thereby  t^^*  t«»ta- 
Teserved  to  me,  and  of  every  other  power  or  authority  eiiab- 
iing  me  in  that  behalf,  I  give,  bequeath,  direct,  limit  and  ^eqnest  ef 
fippoint  the  said  messuage,  or  tenement  and  premises  com-  mises 
prised  in  the  said  settlement,  and  also  all  the  estate  and  in-  coiDprUetf, 
terest  which  I  now  possess,  or  to  which  I  am  entitled,  of  and  JJu*oJh^**^ 
in  a  certain  leasehold  dwelling  house  in  the  parish  of  leasehold 

'■  purchased  by  me  of ,  and  also  the  lease-  m — . 

hold  messuage  or  tenement  purchased  by  me  from  the 
jueciitors  of  the  lat^       '       esquire  and  adjoining  to  the 


/ 
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No.  7.    first-mentioned  messuage  and  premises,  aU  which  eaidse- 
^^^^^^^  veral  hereinbefore  mentioned  leasehold  messuages^  or  te- 
nements and  premises  are  partly  in  the  occupation  of  mj- 

self  and  the  said and ,  and  are  used  by  us  in  the 

trade  or  business  of ,   with  their  and  every  of  their 

rights,  members,  fuid  appurtenances,  and  also  all  other  my 
leasehold  premises  in aforesaid,  and  all.  my  estate,  in- 
terest, and  terms  of  years  therein  req>ectively,  unto  the  said 
X.,  Y.,  Z.,  their  executors,  administrators  and  assigns, 
To  trustees  upon  the  several  trusts,  for  the  intents  and  purposes,  and 
'  subject  to  the  several  provisos  and  declarations  hereinafter 
expressed,  (that  is  to  say)  in  trust  that  they  the  said  X.,  Y^ 
Z.,  or  the  survivors  or  survivor  of  them,  his  executors  or 
To  demise  administrators,  shall  and  do  let,  demise  and  manage  the 
nage  tiie  .  ^^^  in  such  manner  as  they  or  he,  with  the  consent  of  my 
same  in  the  g^jj  ^jfg  Jurinor  her  life,  and  afterwards  at  their  or  his  dis- 

most  ad-  .  ^  ' 

vantagcoiis  cretiou,  shall  deem  most  advantageous;  and,  after  deducting 
pay 'ti'ie  ^  ^be  rent,  taxes,  repairs  and  other  outgoing  for  or  on  account 
fo^M/?^  of  my  said  leasehold  messuage,  or  tenements  and  premises, 
for  tier  life,  do  and  shall  pay  the  clear  residue  or  surplus  of  the  rents, 
parate  use.  issues  and  profits  thereof  respectively,  as  the  same  shall 
become  due  and  payable,  and  be  received,  unto  my  said  wife 
M.  S.  and  her  assigns,  for  and  during  the  term  of  her  na- 
tural life,  or  unto  such  person  or  persons  as  she  shall  from 
time  to  time,  by  writing  under  her  hand,  appoint  to  receive 
the  same ;  to  the  end  that  the  same  may  be  for  her  sole  and 
separate  use  and  benefit,  and  not  subject  to  the  control, 
debts  and  engagements  of  any  husband  with  whom  she  may 
intermarry ;  and  my  will  is,  that  the  receipts  of  my  said 
wife,  under  her  hand,  notwithstanding  any  coverture,  shall 
be  the  only  e&ctual  discharges  for  the  same :  and  from  and 
after  the  decease  of  my  said  wife,  upon  trust,  to  assign  and 
transfer  the  said  leasehold  messuages,  tenements  and  pre- 
mises, with  the  appurtenances,  unto  the  eldest  of  my  said 
sons,  who  shall  be  living  at  the  decease  of  my  said  wife, 
]VL,  his  executors,  administrators  and  assigns,  for  the  resi- 
due which  shall  be  then  unexpired,  of  the  several  terms  of 
Bequest  to  years  for  which  the  same  respectively  are  held.    I  give  and 
l^e  of  tiie  bequeath  to  my  said  wife  M.  S.,  all  the  household  and  other 
household  fm^iture,  goods,  chattels  and  effects,  which  shidl  be  in  and 
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about  my  said  messuage^  or  dwelling-house  ai^d  premises  at    No.  7. 


V ,  at  the  time  of  my  decease ;  and  also  all  such  of  my 

plate,  linen,  china,  jewels  and  wearing  apparel  as  are  not  furoitare 
hereinafter  by  me  specifically  disposed  of;   I  also  give  and  *     ' 
bequeath  to  my  said  wife  M.  S.  the  sum  of  3000/.  of  lawful  3000/.  -, 
money   of  Great  Britain,  500/.,  part  of  which,  I  direct  which  to  be 
shall  be  paid  to  her  within  fourteen  days  after  my  decease,  ¥^^^  ^^^^ 
and  the  remaining  2,500/.  within  two  months  after  my  de*  after  testa- 
cease  ;  I  also  give  and  bequeath  to  my  said  wife  M.  S.,  her  cease, 
executors  and  administrators,  for  her  absolute  use,  my  coach  And  also 

tlie  coach 

and  a  pair  of  my  best  coach  horses  at  her  election,  together  and  a  pair 
with  all  the  harness,    trappings  and  furniture  belonging  ^^J^j^  ***** 
thereto.    1  give  and  bequeath  all  the  household  furniture  ^^.^f 
and  fixtures,  in  and  about  my  said  dwelling-house  at  S.,  hamessy 
and  also  all  the  wines,  spirits,  and  other  liquors  which  shall  J^' 

'     '^         ^  ^  ,  Bequest  t* 

be  in  the  cellars  of*  my  said  last*mentioned  dwelling-house,  his  son, 
or  elsewhere,  at  the  time  of  my  decease,  unto  such  one  of  t^e  house>> 
my  sons  or  grandsons  who  shall  become  first  entitled  to  an  ^^^  f^^^^' 
estate  for  life,  or  other  estate  in  possession,  in  my  said  free-  dwcUiDi;^ 
hold  and  copyhold  hereditaments  hereinbefore  first  devised,  and  all 
underorby  virtue  of  the  limitations  hereinbefore-mentioned,  nqu^*"<^. 
hereby  directing  and  enjoining  him  to  supply  my  dear  wife  rectinghia 
with  such  parts  thereof  as  she  may  require  to  stock  the  cellars  his  mother 
of  my  said  house  at  Y.    I  give  and  bequeath  to  my  nephew,  quantfties 
T.  S.,  son  of  my  brother  C.  S.,  the  silver  ,  &c.  &c,  **  ""fy  **' 

'  ^  '  '  .  necessary 

As  to  my  two  silver  bowls,  and  two  pair  of  my  silver  can*  to  furnish 

Jlesticks,  one  silver  tea  urn  and  one  silver  bread  basket,  I  at  v. 

give  the  use  thereof  to  my  said  wife,  M.  S.,  for  the  term  of  Sundry  be- 

her  life ;  and  firom  and  after  her  decease  1  give  and  bequeath  tiiearticiet 

the  same  as  follows ;  (that  is  to  say,)  to  &c.  &c.    I  give  to  ^'^  ******* 

my  brother,  I.  S.,  an  annuity  of  SOO/.  of  lawful  money  of  i.  s.  of  am 

Great  Britain,  to  be  paid  to  him  during  the  term  of  his  na-  ^"a^. 

tural  life,  by  equal  quarterly  payments,  and  the  first  quar-  *'*•  *'Jj-p** 

terly  payment  thereof  to  be  made  at  the  expiration  of  three  able. 

calendar  months  next  after  my  decease,  and  I  charge  the 

residue  of  my  personal  estate  with  the  payment  thereof. 

Provided  nevertheless,  and  my  will  is,  that  the  said  annuity 

shall  be  paid  into  his  proper  hands,  fit>m  time  to  time,  as 

the  same  shall  become  due,  and  that  the  receipts  of  my  said 

brother  only  shall  be  good  and  sufficient  discbar^s  for  ^be 

3 
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No.  7.  payment  thereof;  and  my  will  also  is,  and  I  declare  that  in 
^^^^"^^^^^  case  my  said  brother  shall  grant,  bargain,  sell,  transfer,  aft- 
sign,  alien,. encumber,  or  in  any  manner  dispose  o^  or  anti* 
cipate  the  said  annuity  or  any  part  thereof,  the  same  annuity 
shall  thenceforth  immediately  cease  and  be  void  to  all  in« 
tents  and  purposes,  in  such  manner  as  if  the  same  had  not 
been  mentioned  in  this  my  wiU,  or  as  if  my  said  brother  were 
dead ;  Provided  also,  and  I  declare  my  will  to  be  that  in 
case  my  said  brother  shall  become  bankrupt,  or  take  the  be- 
nefit  of  any  act  of  parliament  to  be  made  for  the  relief  or 
discharge  of  insolvent  debtors,  that  then  and  in  either  of 
the  said  cases,  the  said  annuity  shall  cease  and  be  at  an  end, 
unless  or  until  my  said  brother,  who  shall  so  become  bank- 
rupt or  take  the  benefit  of  such  inscAvent  act,  shall  or  may 
be  entitled  to,  or  shall  be  in  a  capacity  to  receive  the  said 
annuity  for  his  own  private  use,  notwithstanding  such  events, 
or  either  of  them,  may  have  happened ;  it  being  my  intention 
that  the  said  annuity  shall  be  for  the  private  use  and  benefit 
of  my  said  brother,  and  not  be  in  any  manner  transferable 
to  or  for  the  use  of  any  other  person  or  persons ;  and  it  is 
my  wiU  that  the  said  annuity  shall  be  paid  to  iny  said  bro* 
ther,  notwithstanding  he  may  be  indebted  to  me  or  my-estate 
in  any  manner,  at  the  time  of  my  decease,  and  that  such  debt 
shall  not  be  set  off  against  or  deducted  from  the  said  annuity* 
N;eTerthe*  Provided  also,  and  I  hereby  declare  my  will  to  be  that  the 
•ame.Dot  said  annuity  shall  be  without  prejudice  to  the  said  legacy 
to  ^^^     of  5000/.  which  is  hereinafter  directed  to  be  set  apart  fi>r 

IDC  81IID  Ot  ^ 

— Lhere-  the  benefit  of  my  said  wife.  I  give  and  bequeath  (various 
<paitfar  pecuniary  bequests;)  I  also  give  and  bequeath  to  the  said 
ntev^of  ^'>  Y**  ^-J  hereinafter  appointed  executors  of  this  will,  the 
the  teste-  gum  of  100/.  each,  of  like  lawful  money  of  Great  Britain,  as 
Execntora  s^*™^  compensation  for  the  trouble  they  will  have  in  the  per- 
1002.  each,  formance  of  the  trusts,  or  otherwise  in  or  about  the  execu^ 
T6  the  tion  of  this  my  will.  I  give  and  bequeath  to  the  said  X., 
snch  a  Y.,  Z.,  their  executors,  administrators  and  assigns,  auch  « 
mmaiivdll  principal  sum  of  money  as  will  bd  suiEcient  to  purchase  at  the 
looF^'*^  ttea  market  price,  a  quantity  of  stock,  in  some  or  one  of  th^ 
annum  in  public  ftuids,  the  interest  or  dividends  whereof  shall  amount 
to  bc'pnrl  to  100/.  per  annum,  and  I  direct  such  principal  sum  to  be 

^^J^  invested  in  the  purchase  of  such  stock  direptly,   or  a^ 

s 
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9oon    as  conveniently  may  be  after  my  deoease,  and  to  No.  7. 
atand  in  their  names,  or  in  the  names  or  name  of  the  ^'^^^^'^^ 
survivors  or  survivor  of  them,  or  tiie  executors,  adminis-  applied  in 
trators  or  assigns  of  such  survivor,  upon  trust  that  they  {{f^  fX^^^ 
tlie  said  X.,  Y.,  Z.,  or  the  survivors  or  Survivor  of  them,  ^^K  a^i^ui- 

ties   YUi. 

or  the  executors  or  administrators  of  sudi  survivor  do  and 
shall,  out  of  the  interest  and  dividends  of  such  stock, 
pay  the  annual  sums  hereinafter  mentioned,  to  the  several 
persons  following  (that  is  to  saj)  to  [here  follow  several 
small  annuities].  And  my  will  is,  and  I  direct  that  the  se- 
veral annuities  hereinbefore  by  me  bequeathed  and  made 
payable  out  of  the  said  100/.  per  annum,  to  arise  from  the 
stock  so  purchased,  shall  be  respectively  paid  by  equal  half 
yearly  payments,  and  that  the  first  of  such  payments  shall 
commence  and  be  made  the  next  day  on  which  the  said  in- 
terest and  dividends  shall  be  payable,  or  as  near  there- 
to as  may  be  convenient,  after  the  day  of  my  decease. 
And  ftirther  I  declare  my  w91  to  be  that  the  said  several  Dlrectim 
annoities,  hereinbefore  respectively  given  to  the  said  — *-  nuities 

and ^  shall  be  paid  to  them  respectively^  or  to  such  per-  ^^^  "" 

mm  or  persons  as  they  respectively  shall,  by  writing  under  should  be 

for  their 

their  respective  hands,  appoint  to  receive  the  same,  to  the  separate 
end  that  the  same  annuities  may  be  for  their  respective  se-  '^^'^ 
parate  uses^  and  not  subject  to  the  controul,  debts  or  en- 
gagements of  the  respective  husbands  with  whom  they  may 
happen  to  be  intermarried  at  the  time  of  my  decease,  or  at 
any  time  afterwards ;  and  that  the  respective  receipts  of  the 

said  "--'^  and for  their  said  respective  annuities,  shall 

be  the  only  sufficient  discharges  for  the  payment  thereof  re- 

apectively.   I  give  and  bequeath  to ,  the  sura  of  800/. 

of  lawful  money  of  Great  Britain,  to  l)e  paid  when  he  shall 
have  attained  the  age  of  21  years,  at  which  time  only  it  shall 
become  a  vested  interest ;  and  I  do  direct  that  in  the  mean 
time  the  same  shall  be  invested  in  some  or  one  of  the  par- 
liamentary stocks  or  funds,  and  the  interest  thereof  applied 
towards  his  maintenance  and  education.  I  bequeath  to  such 
of  my  friends  as  my  executors  shall  think  proper,  not  ex- 
ceeding *— -  in  number,  a  ring  of  the  value  of •  I  give 

and  beqneath  to  each  of  my  servants  who  shaU  be  living 
with  me  at  the  time  of  my.  decease,  suitable  mourning,  at 
the  disgretion  of  py  executors.   And  as  to  all  the  rest,  resi-  dne  of  hie 
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No.  7«  due  tad  remainder  of  my  personal  estate,  I  give  and  be«^ 

^"^^^^^^^  queath  the  same  onto  the  said  X.,  Y.,  Z.,  theit  executors^ 

'^TauTbe  ^Q^ioistrators  and  assigns,  upon  trust  and  to  the  intent  and 

bequeaths  purpose  that  they  the  said  X^  Y^  Z.,  or  th^  survivor  of 

upon  truit  them,  or  the  executors  or  administrators  of  such  survivor, 

con^cn"*'  shall  and  do  sell  and  dispose  of  so  much  of  tlie  said  residue 

the  same  of  my  personal  estate  as  shall  not  consist  of  debts,  and  which 

into  DO- 

ney,  and     Shall  not  already  be  invested  in  real  or  government  securi* 

Inch  mo.     ^^>  ^^>^  ^®  ^^^^  price  that  can  be  reasonably  obtained  for 
ney  in  real  |[|^  g^^^ .  ^uj  g|||j}  ^q j  j^  Collect  in  such  debts ;  and  my 

or  govern-  ' 

nent  seen-  will  is,  and  I  direct,  that  they,  the  said  X.,  Y.,  Z«,  or  the 

rities,  or  in  .  •  i»  a.i_  xi.  a  j     •    • 

the  puhlic  survivors  or  survivor  of  them,  or  the  executors  or  adminis- 

trr  miTinc  ^i^*^i^  ^^  ^u^^b  suTvivor,  do  and  shall,  by  and  out  of  the  mo- 

thereout  in  nJet  which  shall  arise  thereby,  pay  unto  the  said  trustees  of  my 

place  the  said  settlement,  the  said  sum  of L  hereinbefore  men- 

TJ!^.  tioned  to  have  been  advaoced  by  them  for  my  ase,  or  so 

mentioned  niuch  thereof  only  (if  any)  as  shall  remain  unpaid  at  the 

been  bur*  time  of  my  decease,  and  do  and  shall  place  out  and  invest 

thrtnik  ^^  residue  of  such  monies,  after  paying  thereout  my  debts,  fu- 

l^ttienient*  ^^^y  ^^^  testamentary  charges  and  expences,  and  the  legaciea 

and  also  hereinbefore  bequeathed,  in  or  upon  some  of  tlie  parliamentary 

andtiineral  stocks  or  funds,  or  on  real  securities  in  England  at  interest, 

and^uTbe  ^^  ^  ^^^  ^^^^  ^^^J'  <dter,  or  transpose  such  stocks,  funds, 

possessed  or  Securities,  for  others  of  the  like  nature,  when,  and  so  oC* 

upon  the  ten  as  it  shall  seem  meet,  and  do  and  shall  stand,  and  be  pos* 

tlrwards  sesscd  of,  and  interested  in,  the  said  principal  monies,  stocks, 

mentioned,  funds,  and  Securities  upon  the  trusts,  and  to  and  for  the  in- 

VIZ*  as  TO 

4000/.  ster-  tcttts  and  purposes  hereinafter  declared  or  expressed,  con* 

then^o^*^  cerning  the  same,  (that  is  to  say)  as  to  and  concerning  the 

nf  paMil^  sum  of  6000/.  sterling  money,  part  thereof,  or  the  stocks, 

dlvidciuis  funds,  or  securities,  in  or  upon  which  so  much  of  the  said 

thereof  to  .ini.  i  t,  ... 

the  wife  monies  shall  be  invested,  upon  trust  that  they,  the  said 
for  her  !i^  ^'9  ^'J  ^'9  ^  ^^^  survivors  or  survivor  of  them,  his  execu* 
pacate  use.  tors  or  administrators  shall  and  do  pay,  apply,  and  dispose 
of  the  interest,  dividends,  and  yearly  proceeds  tliereof^ 
unto  such  person  or  persons  only,  and  for  such  intents 
and  purposes  only,  as  my  said  wife,  M.  S.  shall,  from  time 
to  time,  direct  or|  appoint,  by  writing  under  her  hand,  not- 
withstanding any  coverture  she  may  be  under,  and  in  default 
of,  and  until  such  direction  or  appointment^  shaUl  and  do  pay 
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the  same,  or  so  mnch,  whereof  she  shall,  from  time  to  time   No.  7. 

make  no  such  appointilieiit  into  her  proper  hands/  for  her  ^^^"^^^^ 

sole  and  separate  us^  and  benefit,  during  the  term  of  her  na» 

tural  life,  independent  of  the  controul,  debts,  or  engagements 

of  SAy  faustiand  with  idiom  she  may  intermarry ;  and  my  will 

19  tiiat  her  receipt  or  receipts  under  her  hand,  notwithstand- 

-ing  any  such  coverture,  shall  be  the  only  suflkient  discharge 

add  disdiarges  for   the  payment   thereof:    and  from  and 

^fter  the  decease  of  my  said  wife,  vifon  trust,  diat  the?,  Upon  irvtt 

tl»  ttid  trustees,  or  the  survivom  or  SHrviror  of  them,  ^n^iZu, 

or  the  executors  or  administrators  of  such  survivor  shall  f^°><^  "?ao. 

Iter  ai  is 

•and  do  pay,  transfer,  or  assign  the  same  unto  such  of  my  afterwards 
children  by  my  said  wife,  M.  S«,  whether  born  in  my  life-  conccrnittj; 
-time,  or  in  due  time  after  my  decease,  in  such  shares  and  uiereofvUu 
prepofTtions,  (or  the  whole  to  |m  only  chfld,)  and  Ibr  such  es- 
tate and  interest,  and  in  such  manner  and  form,  and  payable 
or  transferable  at  such  time  or  times,  and  subject  to  su^h  li- 
mitations and  directions  as  are  hereinafter  mentioned,  ex- 
.  pressed,  and  declared  of  and  concerning  the  residue  of  sudi 
principal  monies,  stocks,  ftinds,  and  securities ;  and  as  to  and 
concerning  the  residue  of  the  said  priocipal  monies,  stocks, 
Ainds,  and  securities  upon  trust,  that  they,  the  naid  trustees  An  to  the 
or  the  survivors  or  survivor  of  them,  or  the  executors  or  ad-  gueh  nKH 
ttiinistrators  of  such  survivor,  shall  and  do  pay,  transfer,  or  {{j^f"^ 
af^n  the  same  unto,  and  amongst  all  and  e^ery  my  child  and  npon  trust 
-children  by  the  said  M.  S.  my  wife,  whether  born  in  my  life-time,  the  saine 
W  in  due  time  after  my  decease^  if  but  one,  the  whole  to  such  a^n^lgt 
.one  child,  but  if  more  than  oae,  then  the  same  to  be  divided  ^^,^^ 

ctiitilreil 

and  distributed  between  and  amongst  them,  in  the  proper-  of  testator 
lions  and  manner  following,  that  is  to  ray,  to  each  of  my  ^,s^\n 
49iughters  a  proportion  of  one  eighth  part  of  such  residue  l^^^*^.^^' 
4>f  the  said  principal  monies,  stocks,  fiinds,  and  securities,  lowing.vix. 
mnd  the  residue  and  remainder  thereof  between  and  amongst  the  dauph- 
my  sons,  in  equal  shares  and  proportions,  share  and  share  Ifg^/'rc-^^^ 
alike,  the  share  and  shares  of  such  of  them  as  being  a  son  or  inaindcrto 
sons  shall  have  attained  the  age  of  SI  years,  or  being  a  divided 
daughter  or  dbuighters,  shall  have  attained  that  age,  or  shall  ^cwu; 
hteve  been  married  in  my  life-time,  with  ray  consent,  ia  be  ^^^.  ^^^^ 
assigned  and  transferred  to  him,  her,  or  them  respectiiwiy,  t^ntatsi, 
aa  soon  as  conveniently  may  be  afi»r  my  decease,  and  At  ^^    ^"'^ 

VOL.  II  Y 
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No.  7.  share  or  shares  of  such  of  them  as  being  a  soa  or  sons  shall 
^^^'^^^  be  then  under  tlie  age  of  21  years,  to  him  or  them  respec- 
riace^?f  ^'^^^^Yj  Upon  bis  or  their  respectively  attaining  such  age,  and 
those  the  share  or  shares  of  such  of  them  as  being  a  dauchter  or 

evcnU  ^ 

shall  hap-  daughters  shall  be  then  under  the  age  of  21  years,  andfthall 
Su^de^^*^  not  have  been  married  with  such  consent  as  aforesaid,  upon 
i^^^'l       her  or  their  attaining  the  said  age,  or  as  soon  after  as  eircttm- 

bnt  other-  ,  ,    ^  **  ' 

ivise  as  stances  will  permit,  the  same  to  be  considered  as. a  vested 
convenient  &nd  transmissible  interest,  or  vested  and  transmissible  inter- 

dc^i^e!  ^^^^  ^^  ^"^^  ^^  ^^  ^"^  upon  his  and  their  attaining  the  age 
of  SI  years,  and  in  such  daughter  or  daughters,  upon  her 
or  their  attaining  that  age,  or  being  married  as  aforesaid. 

Jo  case       And  if  any  such  child  or  children,  being  a  son  or  sons,  shall 

any  ot  the  i.,.^  «,  «-k,  i.  i« 

children  depart  this  life  under  the  age  of  21  years,  or  betng  a  daugk* 
d^ad  be-  ^^^  ^^  daughters,  shall  depart  this  life  under  that  age,  and 
fure  attain-  ^^ithout  having  been  married  with  such  consent  as  aforesaid, 

ing  $1,  (or  11        1 

being  maf^  tilien  all  and  eVery  the  share  and  shares  of  him,  her,  or  then 
daughters)  respectively,  so  dying,  shall  accrue,  and  go  to  the  survivors 
a!r  Uiose*^^  ^^  survivor,  or  otiiers,  or  other  of  my  said  children,  as  is 
^y^^e,  to     hereinbefore  directed  with  respect  to  their  original  sharea, 

accrue  to     ,^  ,  _     ,  .1111*1 

the  survi-  if  Inore  than  one,  and  the  same  respectively  shalf  become 
^^"*  vested  and  payable,  or  transferable  at  such  ages,  days,  and 

times,  as  their,  his,  or  her  original  share  or  shai'es  dhaU  res- 
pectively become  vested  and  payable,  or  transferable,  as 
aforesaid,  and  shall,  together  with  the  original  share  or 
shares,  until  such  ages,  days,  and  times  respectively,  be  sul>- 
ject  to  a  similar  chance  and  condition  of  accruer  and  survi- 
l*owrrfor    vorship«      Provided  also,  and   my  will  and  meaning  is^ 
I'o'ila^anc"  «nd  I  ^  hereby  further  declare,  tliat  it  shall  and  may 
i-third  of    he  lawful  to  and  for  the  said  trustees,  or  the  survivors 

the  child* 

ren's  ex-     or  survivor  of  them,  or  the  executors  or  administrators 
lu^mfor    of  such  survivor,  at  any  time  after  my  decease,  with  tli« 
pe^dve*"     co'^sent  in  writing  of  my  said   wife,  M.  S.,   in  case  sIm 
nittinte-       shall  be  then  living,  and  afterwards  at  and  by  their  or 
MberwiM    bis  own  discretion  and  authority,  to  pay  and  apply  any  part 
benefi?*^      of  the  rents  and  profits  of  my  estates,  but  without  prejudice 
to  the  provision  hereinbefore  made  for  my  said  wife,  or  any 
of  t&e  annuities  or  legacies  hereinbefore  granted  aiid  be- 
queathed, and  of  the  said  residue  at  the  said  trust  monies^ 
stocks,  funds,  or  securities,  in  placing  of  any  of  my  said 
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diildren  in  any  profession,  trade,  business,  or   employ-    No.  7. 
ment,  or  for.  hi?,  her,  or  their  nmintenance  or  education,  ""^^^v^^^ 
or  reasonable  adrancement  and  preferment  in  the  world,  or 
tot  or  upon  any  other  just  or  necessary  occasion,  notn  ith- 
standing  his,  her,  or  their  estate,  interest,  shai:e,  or  respective 
shiur^  fhall  not  then  have  become  vested,  due,  or  payable, 
not  exceeding  a  third  of  the  amount  of  his  or  her  presump- 
tive or.  expectant  interest  or  share^  under  this  my  will. 
Provided^lso.  and  I  do  hereby  declare,  that  my  said  wife,  Provisa 
Jn.  b.,  shall,  (whilst.shc  shall  thipk  fit,  and  contmue  uiimar-  tor'.<  wuv, 
ried,)  have  the  care,  management,  and  bringing  up  of  my  sons  marrk'c!^ '  - 
during  their  respective  minorities,  or  of  iliy  daughters  du-  •***"  ^^^'^ 
ring  their  minorities,  or  until  they  shall  be  married  with  the  child- 
such  consent  and  approbation  as  aforesaid,  and  for  that  pur-  their  mino- 
pose,  that  she,  my  said  wife,  shall  have,  receive,  and  T>e  al-  haie*ac*o!n- 
loyired  such  yearly  sum  or  allowance  out  of  the  interest  and  pc***nt  al- 

lowauce 

dividends  of  such  children's  expectant  shares  of  the  said  out  ot*  tha 
tmst  monies,  as  they,  my  said  trustees^i  or  the  survivors  or  for'thTt  ' 
survivor  of  them,  their,  or  his  executors,  administrators,  or  l>«»''P<**<^- 
assigns  shall,  in  their  or  his  discretion,  think  fit  or  sufficient, 
any  thing  herein  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding ;  and  upon  this  further  trust,  that  in  case  in  ca«e  of 
there  shall  not  be  any  child  or  children  of  my  body  by  the  said  "hiMrcn  ** 
M,  8,,  living  at  my  death,  or  there  being  such  child  or  child-  |j**"s  *** 
ren,  they  shall  all  be  dead  before  any  of  the  said  shares  eDtitied^ 
shall  have  become  vested  by  virtue  of  the  above  dispositions,     ^^^ 
or  any  of  them,  then,  and  in  such  case,  I  do  hereby  will  and 
direct  that  they,  the  said  trustees,  or  the  survivors  or  survi- 
vor of  them,  their,  or  his  executors  or  administrators  shall  and 
do  stand  possessed  and  interested  of  and  in  the  said  residue  of  U(ion  tnn$ 
the  said  principal  monies,  stocks^  funds,  and  securities,  (sub-  J^acSh  of  bu 
ject  to  the  trusts  aforesaid,  or  such  of  them  as  shall  then  be  ''rother,  J. 

11  iirli.  .1.  .  S.'sVhiia- 

unexecuted,  and  capable  of  being  carried  into  execution,)  ren  the  sum 
in  trust  to  raise  and  pay  thereout  to    each    and   every  ?ot^ign° 
of  the  children  of  my  brother,  J.  S.,  who  shall  then  be  **»t  ""f  "*"* 
living,  the  sum  of  500/.  of  }awful  money  of  Great  Britain,  «itrvivinc*^ 
and  as  to  the  remainder  of  such  residue  of  the  said  trust  in  tqnAl' 
nionies,  stocks,  funds,  and  securities,  ^i  trust  for  the  only  ■**•'«*• 

benefit  of  my   brothers,   ,   and  ,  their 

y2 
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No.  7.    respective  executors  and  administrators,  ini  to   be  as- 
^^^^^    signed  and  transferred  to  between  and  amongst  Aem  in 
Incase       equal  shares,  share  and  share  alike.     Provided    nevef^ 
brotheri!*    A^^l^ss,  and  my  will  is,  and  I  do  hereby  declare,  ihsti  Iri  dase 
shall  die      any  of  thenl,  ray  said  brdthers,  shall  depart  this  life  before 
comiug  en.  ^iich  last  event  shall  happen,  leaving  any  child  or  children 
Michsharei  ^^  '^'^  ^^Y  ^^*  surviving,  who  shall  be  thtii  Itvinf^,  tlien 
^ll*U?*'"     and  in  sdch  case  the  child  or  childlren  of  such  of  them,  iiy 
of  those  so  said  brothers,  so  dyinf^,  shall  thereupon  become  ontitled  to 
ffo\/thctr  su<^b  part  or  share  of  the  residue  of  the  said  trust  monies, 
ciiiidren.     stocks,  funds,  securities  and  premises,  as  the  pafent  or  pa- 
rents of  such  child  or  children  respectively,  would  hnve 
beeii  ihtitled  to  have  received  under,  or  by  virtue  of  the 
trusts  aforesaid,  in  case  he  had  been  then  living.    An<f 
irty  will  also  is,  and  I  do  direct,  that  in  case  anr,  or  either  of 
them,  my  said  brothers,  shall  be  dead  at  the  time  of  such 
decease  and  failure  of  the  last  of  my  issue,  without  leavii^ 
any  such  child  or  children  of  bis  body  him  surviving,  who 
shall  be  then  living,  that  then,  and  iii  such  case,  the  part  or 
^hare,  and  parts  or  ihares  of  him  or  them  so  dying,  shall  go^ 
accrue,  and  belong  udto  {he  survivors  or  survivor,  ami 
others  or  other  of  them,  my  said  brothers,  and  shall  be 
equally  divided  between  Of  amongst  them,  if  more  than  one, 
share  and  share  alike,  and  if  but  ohe,  then  the  whole  of  the  re- 
sidue to  such  one  survivor,  his  executors,  administrators  and 
Assigns  absolutely ;  any  thing  hereinbefore  contained  to  the 
Thattlir     contrary  thereof  in  any  wise  notwithstanding,    fk'ovided 
provisions   always,  and  I  do  hereby  declare,  that  the  provisions  hereby 
raadeVor     made  to  or  in  trust  for  my  said  wife,  are  so  made  in  lieu  oi^ 
S^M*!^?-|  and  in  full  satisfaction  for  her  dower,  thirds,  and  ail  other 

©r  ii"d  *"-  <^^*^™®  ^^>  '">  ^^J  upon,  or  out  of  all  or  any  of  my  estates  or 

er,  and  property.    And  I  do  further  declare,  that  such  jprovisions 

eiaiins  out  are  SO  made  and  intended  for  her  own  sole  and  separate  use, 

tatcanT  l^n<^fi*?  «"d  disposal,  and  that  the  same,  or  any  part  thereof, 

property,     shall  in  no  wise  be  subject  to  the  controiiL  debts,  en£:ajre« 
andibrlier  ..         ^  ^      ^  _.  ^         ••»,«. 

sole  and      ments,  or  mciimbrances  ot  any  future  husband  of  her,  my 
separate     -^^jj  ^.j|.^^  ^^j  ^j^^^^  ^^^  receipts,  notwithstanding  her  future 

coverture,  shall  be  sufficient  discharges  for  the  same.    Pro* 
vided  also,  and  I  do  hereby  likewise  declare,  that  such  prov 
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visions  are  ^Isq  madle  on  Ihe  express  conditioB  that  sbe,  my    No^  7. 
9aid  wife^  fhttU|  within  one  month  from  the  time  c^  my  de-  ^"^^^"^^^ 
«e»se,  <|cqWt,  rel^ase^  and  discharge  my  said  executors,  and 
my  estate,  qf  and  fro^  all  arrears  of  interest,  dividends  and 
profits,  which  may  have  accrued  due  in  my  ^fe-time,  on  the 
sum  of -i— r/-  the  uitere^  dividends  and  profits  whereof  are 
jsettkd  io  her  separate  U9e|  by  oar  settlement  made  previous  tp 
our  marriagie,  or  the  interests  and  dividends  of  the  funds  in 
•ivhi<3h  Ae  same^  or  the  produce  thereof,  may  have  been  in- 
vested, and  qU  claims  and  demands  in  respect  thereof,  which 
^d  trust  monies  were  sometime  past  invested  by  the  said 
.trustees,  under  the  »id  settlement,  together  with  other  mo- 
nies of  my  own,  in  the  purchase  of,  Sec.    Provided  always,  Power  for 
JBt^d  my  wili  and  meaning  is,  and  I  do  hereby  declare,  that  it  |^/to  vary 
«haU  and  may  be  lawful  to  and  for  tV  said  trustees  and  ^!}^  ^^^^'. 

■  ,     tnejecuri- 

.Che  sunivors  c^nd  survivor  of  tliem,  his  executors  and  admi-  ties. 
jiistratons,  in  the  mean  time,  from  and  after  my  decease,  and 
-until  the  trusts  hereinbefore  declare  of  and  concerning  th^ 
«aid  trust  nftpnies,  stocks,  funds,  securities  and  premises^ 
ehaU  .1^  fuily  exeputed  and  performed,  with  the  consent  of 
jny  said  wife,  M.  S.,dtcring  her  life,  to  be  testified  in  writing, 
.under  her  liaiid,  apd  from  and  after  her  d^pease,  then  by  and 
jo£  the  proper  a,utbority  of  them,  the  said  trustees,  or  the  sur- 
.vivors  tor  4iurvivor  .of  thsm,  his  executiwrs  or  .administ^tor% 
to  ^ett  and  dispose  of  all  or  any  of  the  stocj^s,  funds,  or  ser 
^riti0S,io  or  upon  whjch  all,  or  any  part  of  the  said  trust  mO'* 
diiee  shall  be.  invested,  a^  also  with  such  consent  testified  af 
nforcjsaid,  or  .by  and  of  such  p^per  authority  as  aforesaid,  a^ 
^^e  c^se  shaU  happf^,  to  itend,  and  place  oiAt  the  monies  to 
wis^  ky  or  fnoqi  such  ^1^  9f  disposition,  o/r  ajiy  part  tliereof^ 
in  Of  pppoiB  «9y  other  of  the  public  or  p^^ipi^entary  stocks  or 
^Od9,  or  upon  rea}  'Or  gover^iMnent  s^curitis^,  or  to  4^eposit 
tike  s^npie  &^  s^  custody  io/th^  Qank  pf  England,  but  pubr 
ject.tfi,  s^nd  so  -as  i^  .in  Any  manner  tojatfector  prejudice 
^he  ,tr^^  ..ai^p^ri^d)  P'  ^ny  of  them^  .and  so  firom  time  to 
^me  4^  Mter,  pb^lPge,  or  call  j^  ^U  or  aay  ^such  l^nt  ^ijcn;- 
tipned^Q^ksj^upds,  or  securities,  as  o^^n  as  they  shfUllliJip]^ 
pi,  Wfjda  ^uc^  cpfis^nt  testified  as  ajforesaid^.or  by  aiid  of  ^uch 
propel*  fiuthqrity  to  bo  exercised  in  sucji  event  ^s^^foresaic^ 
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■ 

No.  7.  jsubject,  and  ivithout  prejudice  as  aforesaid.  Prorided  al-' 
ways,  and  I  hereby  declare  my  will  to  be,  that  it  shall  and 
grantlca^  may  be  lawful  to  and  for  the-  person  or  persons  whoj  by  vir« 
frcehoub  *"^  ^^  ^^^  dispositions  hereinbefore  eontained,  or  any  of 
and  of  the  tbcm,  shall  be  in  the  actual  possession  of  the  said  messuages, 
withii-  '  Innds,  and  hereditaments,  from  and  after  be  or  they  shall 
«ny7crra,  have  attained  the  age  of  21  years,  and  in  the  mean  time, 
potexcied.  until  he  or  they  shall  have  attained  that  age^  then  for  his  or 
tiiexuost  their  guardian  or  guardians,  by  indenture  or  indentures,  to 
iTiu  be^rc-  ^  ^y  ^^^  ^^  them  respectively  duly  executed,  under  hia  or 
*^^^h^t  ^^^'^  ^^"^  ^^^  ^^^  ^^  respective  hands  and  seals,  to  demise, 
^king  any  lease,  and  grant  all  or  any  part  of  the  saidfrediold  premises, 
*    '  and  by  indenture,  surrender,  or  otherwise  to  lease  audi  of 

the  said  premises  as  are  of  copyhold  or  customary  tenure,  (so 
far  as  the  licence  of  the  lord  or  lords  of  the  manor  or  ma- 
nors, whereof  the  same  respectively  is  or  are  parcel,  or  held^ 
can  be  obtained  for  that  purpose,  or  the  custom  of  auck 
manor  or  manors  will  respectively  admit  of,)  unto  any  per- 
son OP  persons,  for  any  term  or  number  of  years,  not  ex* 
ceeding  91  years  from  the  making  thereof,  so  as  there  be  re» 
served' upon  every  such  lease  the  best  and  most  improved 
yearly  rent  or  rents  that  can  be  reasonably  obtained  for  the 
premised  thereby  leased,  without  taking  any  fine,  premium, 
Ibregift,  or  forfeiture,  for  making  the  same,  or  any  of  them, 
and  so  as  in  every  such  lease  there  be  contained  a  clause  of 
re-entry  for  the  non-payment  of  the  rent  or  rents,  diereby 
reserved,  and  so  as  the  lessee  in  every  such  lease  shall  and  do 
Tower  for  execute  a  counterpart  thereof.  Provided  always,  and  I  do 
pointmfDt  hereby  direct  and  declare,  that  if  the  said  trustees  or  any 
Umtees  ^^  them,  or  any  fhture  trustees  or  trustee,  under,  or  for  the 
purposes  of  this  my  will,  shall  die,  or  desire  to  be  discharged 
from,  or  shall  refuse  to  act,  or  beodme  incapable  of  actii^ 
in  the  trusts  of  this  my  will,  at  any  time  or  times,  befors 
such  trusts  shall  be  ftilly  performed  and  executed,  it  shall 
be  lawful  for  the  trustees  or  trustee  for  the  time  being,  with 
the  consent  and  approbation  of  the  person  or  persons,  for 
the  time  being,  in  the  actual  possession  or  receipt  o^ 
or  immediately  interested  in,  and  entitled  to  the  rents  and 
profits  pf  the  said  hereditaments  and  premises  faereiube* 
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fore  Revised  and  bequeathed,  signified  in  writings  under    Xo.  7. 
his  or  their  hand  or  hands,  or  in  casie  the  person  or  per-   ^"^v^i' 
sons  8o  interested  and  entitled,   shall  be  a  minor  or  mi* 
noes,  then  with  the  consent  and  approbation  of  his,  her,  or 
th/sir  guardian,  or  guardians,  signified  in  like  manner,  to  no- 
minate apd  appoint  any  other  fit  person  or  persons  to  be  a 
trustee  or  trustees  in  the  place  and  stead  of  him  or  them 
respectively,  so  d^ing,  or  desiring  to  be  discharged  from,  or 
refusing  to  act,  or  becoming  incapable  of  acting  in  tlie  said 
trusts,  and  so  in  like  manner,  from  time  to  time,  as  often  ^ 
there  shall  be  occasion,  upon  the  death  of  any  succeeding 
or  future  trustee  or  trustees,  or  his  or  tlieir  desire  to  be 
discharged  from  or  refusing  to  act,  or  becoming  incapable 
of  acting  in  the  said  trusts ;  and  that  when  and  so  often 
as  any  such  new  trustee  or  trustees  shall  be  so  nominated 
or  appointed  as  aforesaid,  the  old  trustee  or  trustees  shall 
convey  and  assign  the  trust  estates,  and   premises    then 
in  him  or  them  vested,  for  all  his  or  their  estate  and  inter- 
est  therein,  so  sind  in  such  manner  as  that  the  same  may  be- 
come, and  be  legally  and  effectually  vested  in  the  surviving  or 
continuing  trustees  or  trustee,  and  such  new  trustee  or  trus- 
tees jointly,  or  in  such  new  trustee,  or  trustees,  only,  as  the 
case  shall  happen,  to  tlie  uses,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes,  and  under  and  subject  to  the 
provisos,  declarations,  and  directions  hereinbefore  declared 
or  expressed  of  or  concerning  the  same,  or  such  of  them  as 
shall  be  then  subsisting,  or  capable  of  taking  effect,  and  such 
.06|v  trustee  or  trustees  shall  and  may  act  in  the  execution  of 
the  said  trusts  in  such  and  the  same  manner,  to  all  intents 
and  purposes,  and  shaU  be  invested  with,  and  have  such  and 
the  like  powers  and  authocities,  as  if  he  or  they  bad  been 
originally  named  a  trustee  or  trustees  for  such  purposes  by 
this  tny  will.    And  I  hereby  nominate  and  appoint  the  said  Appoint* 
X^.y.,  Z.,  executors  of  this  my  will.    And  I  also  appoint  c"«ntow 
them,. and  also  my  said  wife  (so  long  as  she  shall  remain  un-  nudi^iiBr* 
married,)  guardians  o^  the  persons  and  estates  of  my  child-  the  child- 
ren dfiring  their    minorities.      And  I  direct  and  declare  ^^^ 
that  the  ^aid  X.,  Y.,  Z.,  or  any  of  them,  or  any  new  trustee  clause  for 
or.  trustees,  who  shall  be  nominated  and  appointed  as  afor^-  {"f X^^^' 
fafdj  or  .the  heirs,  executors  dt  aduiinistrators  qf  either  or  ^'■"•^^^■' 
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No.  8f   9nj  of  tbeni,  shall  not  be  answerable  or  aceoimtaUe  hf  rir* 
^'^^'^^  tue  of,  or  under  the  trasts  hereby  reposed,  or  ia  pnrsiuiiiee 
hereof  to  be  reposed  in  them  respectively,  any  otherwise 
than  each  person,  ibr  his  own  actual  receipts,  acts,  neglects 
and  wilful  de&ults ;  and  that  tliey,  or  either  or  any  of  them, 
sliall  and  may,  by  or  out  of  any  monies  which  shall  come  to 
their  hands  respectively  by  virtue  of  this  my  will,  defray  and 
retain  to  and  reimburse  themselves  and  e^ch  other,  all  sach 
costs,  charges  and  expences  as  they  respectively  diall  or  may 
incur,  pay  or  sustain,  in  dr  about  the  execution,  or  by  means 
l^eyocar     of  the  trusts  hereby  in  them  reposed ;  and  I  hereby  revoke 
f(!rmtT  ^    aII  former  wills  and  codicils  tliereto  by  me  made  at  any  time  J 

^^'         heretofore,  and  declare  this  only  to  be  my  last  will,  as  ex^  ^ 

pressed  and  contained  in  this  and  the  six  preceding^  sheds 
of  paper  hereto  annexed* 
|n  witness^  &c. 


No.  8. 


Witt  aonsisting  exclusively  of  Provisions  for  fW/b 
and  younger  Children,  by  annuity y  and  portions 
charged  upon  all  the  Testator's  property. 

T^tsMT         THIS  is  tlie  last  will  and  testament  of  me,  J.  H.,  of,  &c. 
•weat^  I  give  and  devise  aH  that  my  freehold  messuage  or  dw^Hiag- 

C^eM*^      house,  )tnown  by  the  name  of  8 ,  and  all  my  estate  and 

^iT^'^h  ^^^  bnds  th^reuntQ  belonging  or  therewith  occupied,  situate  at 
his  free-  .  .  L-,  iintp  my  said  wife,  for  and  during  the  term  of  hep 
^oid^ jJdT'  natural  life ;  and  from  and  immediately  after  her  decease  % 
cu|*>iwitJ,  gi^p  and  devise  my  said  messuage  or  dwellingi-house,  estate 
iy  ou  his     and  lands  at  -^ ^  and  frojn  aqd  imDoediately  after  i^T 
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decease,  I  giire  and  devne  all  otiber  my  fteehoU  Mid  all  my   No.  8. 
aopyhold  or  customary  aod  leasehold  messuages,  lands,  to-  ^'^'V*^^ 
nemenls  and  hereditaments  whatsoever  and  whereeoeTer,  ^^^*^f 

his  con* 

and  all  my  eqidtabie  and  s4her  estate  and  interest  in  the  tncu  for 
contracts  which  I  have  entered  into  tor  the  parclMse  of  land-  wid'cania 
tax  charged  upon  and  payaUe  tor  my  said  estate^  and  also  !^^'^ 
all  diaresand  promtmory  notes,  in  or  fimn  the  Grrand  June**  ^^p  'bare 
tion  Canal  navagatiim,  of  nHbich  I  shall  be  possessed  at  my  nessof^ 
death ;  and  all  the  share  or  shares,  estate  and  interest  which  {i^^"^£l^^ 
I  have  of  and  in  the  trade  or  business  of -«--,  wbi<A  I  now  ^^^^y  ^^^^ 

na,  iiouse- 

cany  on  in  partnerdiip  with  -^-^-  and  '^— -*,  and  all  my  books,  hold  goods, 
pictures,  plate,  linen,  diina,  bousehoM  goods  and  household  hu  stcnlks, 
furniture  of  every  kind  which  shall  be  ia  or  about  both  my  ^u^r"f(^;  f^r 
dwellioe-houses,  the  usual  places  of  my  residence  in  town  and  moni^y,  aud 

.  x.t        .  -1  J     1         11  .     t       aU  other 

eoantry,  at  the  time  of  my  decease ;  and  also  all  my  stocks,  his  person- 
monies,  securities  ibr  money,  and  all  o^tfier  my  personal  hj/t^feM 
estate  not  hevefadbelbre  disposed  of,  unto  and  to  the  use  of  my  "p<*°  ^'^h 
said  son,  J.  H^  T.  O.,  and  W.  R.,  their  heirs,  executors, 
administrators  and  assigns  respectively,  for  all  such  estate, 
term  and  interest  as  I  shall  have  therein  respectively,  at  my 
decease,  and  accordiog  to  the  several  natures  and  i|Uilitie9 
pf  sadi  esti^es  and  property  respectively,  upon  the  trusts 
hereinafter  mentioned,  expressed  and  declared  of  and  con* 
earning  the  same,  (that  is  tp  say,)  as  tor  and  concerning  to  aflow 
the  books,  pictures,  plate,   line%  china,  houaehidd  goods,  hlrrtfa^  ^ 
and  household  furniture  of  every  kind,  which  diall  be  in  J^'^,®^  ^« 

r^  ^  books,  fur- 

both  my  said  dweUing^houses,  the  usual  [daces  of  my  mi*>  nitore,  &e. 

4Biice  in  town  end  country,  at  the  time  of  my  decease,  upon  ITJ^^^^^ 


trust,  fiom  and  after  my  decease,  to  aUow  my  said  wife  to  [|||,"  ntoo%* 
bare  and  enjoy  the  use  diereof  durii^  her  life,  fer  her  onHrm 
absolute  benefit,  without  any  oontroul  whatsoever ;  and  my 
will  is,  and  I  do  hereby  order  and  direct  that  as  soon  as 
iumvenieBtly  may  be  after  my  decease,  my  said  trustees  do 
mimm  a  true  and  exact  inventory  to  he  nmde  and  taken  of 
all  tbeeaid  bpdcs,  pictures,  plate,  linen,  china,  honsehrid 
goods  and  hanseheU  fiimiture,  and  two  coj^es  to  he  made 
ofauch  inventory,  one  to  be  dslimiied  40  my  eeid  #tfe,  and 
^lie  other  to  ba  kept  by  my  sa^d  tnistees,  wUch  last  copy 
a^edl  be  aigi|a4  by  ^f  wd  infe,  M  tbs  feot  of  a  ^^oeift 
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No»  8:    (hereuiidev>  written^  ibr  the  artioles'thtr^in'  specified^  at  or 
^^^^^^  before  the  time  of  her  taking  pcKisesiria[n  thereof;  and  I  de- 
Trustees     clare  and  direct  that  ray  said  sons,  J.  H«,  T.  O.^and  W.  R., 
d^i!;ea       their  heirs,  executors.  administtatorB  and  assies  shall  staod 
Tt^9^.  ^^^  ^  fieised  and  possessed .  of  and  interested  in  my  said 
for  child,     estate  at  -— -,  and  the. said  books,  -picturesi  plate,  linens 
ttons  (ex-    china)  household  goods  and  household  furniture,  sulgect  to 
eldestson).  the  life  estate  and  interest  of  my  said  wife  therein,  and.aD 
other  my  said  freehold^ .  copyhold  and  leasehold  estates, 
shares  and  notes  in  the  Grand  Junction  Canal  navigation, 
and  personal  estate  whatsoever  hereinbefore  devised  and 
b^ueathed  to  them  upon  trusty  by  and  out  of  the  rents  and 
annual  income  of  my  said  freehold^  copyhold- and  leasehold 
estates,  or  by  mortgage  and  sale  thereof^  or  of  any  part 
thereof,  or  by  all  or  any  of  the  same  means,  or  by  and  out 
'  of  the  annual  produce  of  my  said  personal  estate,  or  by  sale 
or  other  disposition  th'emof,  or  of  toy  part  thereof,  or  by 
audi  other  ways  and  meails  as  they  shall  think  fit  and  advis* 
able,  to  raise  and  levy  the  sum  of  800(M.  for  the  benefit  and 
for  the  portions  of  all  and  every  my  child  and  childrMi,  liv- 
ing  at  my  decease,  or  bom  afterwards  (other  than  and  except 
my  eldest  son  the  said  J«  H.)  equally  to  be  divided  between 
and  amongst,  or  for  the  benefitof  thexn,  if  more  than  one, 
share  and  slmre  alike,  and  if  there  shall  be. but  one  such 
child,  then  for  the  benefit  of  such  only  child,  and  to  be 
raised  and  paid  to  or  for  such  children,  or  child,  ia  the 
manner  following,  (that  is  to  say)  the  .'share  or  respective 
sfaares^of  such  of  them,  as  being  a  daughter  or  daughtears, 
sbaUbe  undav'the  age  of  .£1  years,  and  unmarried  at  the 
Jtime  of  my  decease,  to  be  raised  and  pud  as  and  when  she 
or.  fhey  shall  respectively  attain  that  age  or  marry  with  the 
consent  of,  &c.  hereinafter  nan>ed,  which  shall,  first  happen 
and  to  be-  paid  or  invested  in  manner  hereinafter  m^itioned, 
to  the  intent  that  the  income  thereof  may  be  for  the  sole  and 
separate  use  of  such  daughter  or  daughters,  and  may  not 
be  sul^ect  to  the  debts,  control  or  engagements  of  any  per* 
son,  with  whom  she  or  they  may,  after  my  decease,  happen 
to  intermarry,  and  that  the  principal  may  be  subject  to  the 
respective  testamentary  appointments^  as  bereinaflec  is  man* 
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tioiied ;  and  the  share  or  respective  shares  of  such  of  them    No.  8, 
Yenpectively,  as  being  a  son  or  sons,  shall  be  under  the  ag«  ^^^'V^ 
of  21  years,  at  my  decease,  to  be  raised  and  paid  as  and 
when  he  or  they  respectively  shall  attain  that  age;   unless 
such  time  or  respective  times  of  marriage  or  attaining  such 
age  shall  happen  in  my  life-time,  and  in  such  case  the  share  or 
shares  of  such  of  them  as  being  a  daughter  or  daughters  shall 
sittain  the  age  of  91  years,  or  marry  during  my  life*time ;  or 
being  a  son  or  sons,  shall  attain  the  age  of  SI  years,  during 
my  life,  shall  be  as  a  vested  interest  for  his,  her,  or  their  bene* 
fit  respectively,  upon  my  decease,  and  be  raised  and  payable 
in  manner  aforesaid,  at  the  end  of  six  caleadar  months  next 
after  my  decease,  with  interest  thereon  from  my  decease, 
until  actual  payment  thereof;  and  if  any  such  child  or  child-  clause  of 
ren,  being  a  daughter  or  daughters,  shall  die  under  the  age  sh[p'hr.'^ 
.of  21  years,  and  without  having  been  married,  or  being  a  son  ''JMdingti'e 
or  son^,  shall  die  under  tliat  age,  then,  as  well  the  original 
as  every  other  share  which  he,  she  or  they,  so  dying,  shall 
have  taken  by  way  of  survivorship  of  accruer,  shall  go 
and  be  raised  and  paid  and  payable  to  or  for  the  benefit 
of  the  su«rivor  and  survivors,  and    others   or  other  of 
them,  together  with  my  eldest  son,  at  such  time  or  times 
as  his,  her  or  their  original  share  or  shares  shall  becom# 
payable,  or  as  soon  afterwards  as  circumstances  will  per- 
mit, but  so  that  in  making  such  division  of  all  such  sur- 
viving or  accruing  shares,  my  eldest  son  and  his  execu- 
tors or  administrators  shall  be  included,  and  shall  have  and 
)>e  entitled  to  one  equal  share  and  proportion  therein  with 
the  other  children  or  their  respective  executors  or  admims- 
tratoTH ;  and  it  is  my  will  and  mind,  and  I  do  hereby  declare 
that  all  and  every  the  share  or  shares  so  directed  to  surviva 
and  accrue,  shall  from  time  to  time  survive  and  accrue,  to« 
gether  with  the  original  share  and  shares,  until  such  original 
share  or  shares  shall,  by  virtue  of  this  my  will  become  pay* 
able :  and  in  case  there  shall  be  no  such  child  or  children,  If  childmi 
who,  being  a  daughter  or  daughters,  shall  live  to  attain  the  fore  the 
age  of  21  years,  or  be  married,  or  being  a  younger  son  or  J^j^"«  *^ 
sons  shall  attain  the  aire  of  21  years,  then  my  will  and  mind  •bares,ino« 

^  ^         '  ^  ncy  not  to 

is,  und  I  do  hereby  direct  that  the  said  sum  of  80PO/.  or  any  b«  nOicdi 


338  Preteiknts  of  WilU.  [Apf. 


No.  8.    part  fbereof,  iball  not  be  rsiMy  and  tbai  the  said  trosts 
^*^"^^^^  hereinbefore  contained  in  that  behalf  sha)l  cease  and  deter* 
mi^e,  and  all  ^nd  every  part  of  piy  real  and  personal  estatCi 
be  ft$  fully  and aflTectuaUy  discharged  therefrom  as  if  the  same 
Annuity  to  trtists  had  never  been  deelnred*    And  sulyect  to  the  several 
trusts  hereinbefere  declared,  J  direct  that  ipy  said  sons,  J  •  H., 
T»  O.  and  W.  R,,  their  heirsi  executors,  administrators 
and  assigns  shall  «tand  seised  ;and  be  possessed  of  and  inte« 
rested  in  my  said  real  estate,  and  ray  said  residuary  personal 
estate,  upon  tmst,  by  and  out  of  the  reals,  isaiieB  and  annlial 
produce  thereof  or  by  mortgage,  sale,  or  other  disposition 
thereof,  or  of  anjr  part  thereof  or  by  all  or  any  of  the  sane 
means,  or  by  such  other  way  and  means  as  they  shall  think 
fit  and  most  advisable,  to  raise  and  levy  yearly  aad  evary 
year  mie  annuity  or  yearly  sum  of  365/.  finee  from  taxes,  aaci 
clear  of  all  dtlier  deducdmis  whatoiet^er,  and  pay  the  same 
into  the  proper  liands  of  my  said  wife^  or  into  the  liands  of 
sudi  person  or  persons  as  she,,  by  any  note  or  writing  under 
her  hand  shall,  from  iin^  to  tine,  but  not  by  wajr  of  antici- 
pation, chiarge  or  assignment,  appoint  to  receive  the  same 
during  her  life,  to  the  intent  that  the  same  may  be  for  the 
aole  and  separate  use  of  my  said  wife,  and  may  not  be  sub* 
feet  to  the  debts,  control,  disposition^r  eiigagen^nt  ofany 
perpon  with  whom  she  may  happen  to  intermarry,  tlie  same 
aanuity  to  be  paid  and  payable  by  four  equal  qu^terly  pay- 
ments, on  four  days  or  times  in  every  year^  the  first  quar- 
terly payment  theneof  to  b^giii  and  be  made  at  the  emf  of 
jSuree  calendar  months  next  after  qiy  decease.    And  iq>on 
further  tru6t,  thai  they  my.  said  trustees  respectively  dp  and 
shall  by  all  or  any  of  the  wfvy^  i^i|d  peans  aforesaid^  raise, 
)eyj  ;aad  pay  to  the  executors  or  adminhtrators  of  my  said 
'wife,  aproportionable  part  of  the  said awiuity  of  3651.  cal- 
culated to  the  day  of  the  deoeaae  of  i|oy  Ba,id  wife,  for  and  in 
respect  of  the  incurring  quarlac  .^  ^  year,  wherein  she  my 
said  wife  may  lutppen  to  die.    And  I  further  direct  that  the 
rcMieipt  or  oeoeipts  «f  my  said  wift,4Mr  of  her  appointee  or  i^- 
pointnes,  and  her  or  their  reofiiftt.or  r^^c^qpts  ojeUj  shall  be  a 
good  and  ttflicient.diflcharge,  or  di«HJu,rge8,  to^e  person  or 
liersons  paying  the  aaid  aaauityi  for .s^o  mk^  ti^xeofaf  in  such 
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•eceipt  or  receipts  shall  be  acknowledged  or  et pressed  to  b(&    No.  5t. 
^ceivcd ;  and  subject  to  the  tf  nets  hereinbcfote  detlared  for  my  ^"^'^'^^^ 
»id  wife's  benefit  during  hef^  life,  andsubject'tothe  payment  jcct  to  tb« 
If  the  said  sum  of  8000/.  thereinbefore  directed  to  be  raised  ^^"1^^^ 
br  portions  for  my  younger  children  $  and  to  erery  estate,  "» *rust  *« 
Tust,  and  interest  hereinbetbi'e  mentioned,  and  all  powers^  tatoi^sson, 
provisos,  and  directions  in  thfe  my  i^lll  contained  respecting  i^^  ,;^'„*^^ 
Illy  said  real  estate,  aiid  my  said  rtJsiduary  personal  ^shlte,  I  pw>fit»»  aod 
leclare  and  direct  that  my  said  son  J.  H.,  T.  O.  aiid  W.  R\  duceoithe 
dieir  heirs,  exH^utors,  administrators  and  assigns  resp^c*  personal 
lively  shall  stand  seised,  and  be  possessed  of,  and  interested  J||*'J?  *'®"' 
In  all  my  said  real  and  all  my  said  residuary  personal  estate  and  after 
whatsoever  in  trust  to  pay  to,  or  permit  and  sutTer,  or  well  cease,  in 
and  {sufficiently  to  authorise  and  fempower-  *ly  ^id  son  h^'^^^Jj. 
J.  H.  And  his  assigns  tb  reeeittgi  and  take  th^  interest  maccord. 
dividends  and  annoal  prodnce,  and  tftt.  r»rts,  fasocs,  and  an-  ':^ 
nual  income  of  the  same  real  and  personal  estate  ibr  and  ™^"^*^ 
during  the  term  of  bis  natural  life  and  from  and  after  hie 
def'i^ase,  ih  trust  tbr  aR  and  every  or  such  one  or  more  of  the 
^^hildri^n  of  my  said  son  J.  H.  latffally  to  foe  begotten,  whe- 
ther born  in  his  lifetime  or  after  his  decease  at  such  time  or 
times  and  In  such  parts  ahares  and  proportions,  and  sofagect 
to  such  eotiditfonir,  tcstf ittions  and  limitation^  over  to  or  for 
4he  benefit  of  all  or  any  of  such  children  ad  he  my  said  son 
J,  H.  fl'om  time  to  time  by  any  deed  or  deeds  writing  or 
writings  with  or  without  power  of  revocation  to  be  by  him 
sealed  and  delivered  in  the  presence  of  and  to  be  atti^sted  by 
two  or  more  credible  witnesses  or  by  his  last  will  and  testa- 
nient  in  writing,  or  any  codicil  or  codicils  thereto,  or  any 
writing  purporting  to  be  his  last  will  and  testament  or  codi- 
t^il  tx>  be  signed  and  published  by  him  in  the  presence  of  and 
to  be  attested  tyy  three  credible  witnes^^s,  shall  direct  or  ap- 
*pohit ;  and  in  default  of  and  in  the  mean  time  and  until  such  And  in  dc< 
^direction  or  appointment  shall  be  made,  and  as  to  so  much  p'llliitauu'^ 
and  such  part  or  parts  thereof,  whereof  ng  such  direction  ot*  J}^^*"  ^\  ^^ 
appointment  shall  ha{)p^n  to  be  mode,  and  also  subject  .to  snages 
such  direction  or  appmntment  \vhere  the  same  shall  happen  tehimcnt^ 
Tiot  to  be  a  complete  And  entire  appointment  of  the  Whole  amongst 
interest  and  property  therein,  as  to  for  and  concerning  all  my  ^^c  child- 
'«aM  fi^he^,  copyhold  and  leasehold  niessuages^  lands,  teue*  H.,tn  o^uai 
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Ko.  8.    menta  and  hereditafoents^  in  trust  for  all  and  every  the  child 

and  children  of  my  eaid  son  J.  H.  lawfully  to  be  begotten  in 

tlouiTith    ^^^^  shares,  if  more  than  one,  as  tenanta  in  common  and  not 

•urvivoi-     as  joint  tenants,  and  for  their  rcspectire  heirs,  executors, 

and  administrators  for.  ever ;  and  if  any  such  child  or  i^ildrea 

sliall  die  under  the  age  of  21  years,  then  as  well  the  original 

share  of  him  her  or  them  so  dying,  as  all  such  other  ahnre  or 

shares  as  shall  survive  to  him  her  or  them  on  tl&e  deatii  of 

any  others  or  other  of  the  said  children  under  the  said  age  of 

SI  years  shall  be  in  trust  for  tlie  survivors  or  sunivpr  and 

others  or  other  of  them  in  equal  shares  if  more  than  one  as 

tenants  in  common,  and  not  as  joint  tenants,  and  for  their 

respective  heirs,  executors,  administrators  and  assigns  for 

And  in  de-  ever ;  and  in  case  there  shall  be  no  child  or  children  of  my 

^uch  child-  M*^  ^^  J*  H.  or  being  such,  all  of  tliem  diall  die  under  ths 

^^t  ^  ^^n   ^^  ^^^^  years,  then  my  said  freehold,  copyhold,  and  lease- 

J.  H.,  tiien  bold  messuages,  lands,  tenements,  and  hereditaments,  or  so 

tmongst      much  thereof  whereof  there  shall  have  been  no  such  direc« 

vouneer*     tion  or  appointment  as  aforesaid,  ahaH  be  in  trust  for  all  and 

ohiidrcnin  every  my  Said  daughters  and  yoiing^er  sons  and  other  child 

sharctf,        and  children  begotten  or  to  be  begotten,  and  whether  bora 

YiTonhip.    ^  ^y  life'^ime  or  after  my  decease  in  equal  shares  if  more 

than  one,  as  tenants  in  common^  and  .aot  as  joint  tenants, 

and  for  their  respective  heirs,  executors,  administrators  and 

assigns  for  ever ;  and  if  any  such  child  or  children  shall  die 

under  the  age  of  81  years,  then  as  well  the  original  share  of 

l|im  her  or  them  so  dying,  as  all  such  other  share  or  shares 

as  shall  swvive  to  him  her  or  them  on  the  death  of  aajr 

others  or  otlier  of  the  same  children  under  die  said  age  of 

^1  years  shall  be  in  trust  for  the  survivors  or  survivor  and 

others  or  other  of  them  in  equal  shares  if  more  than  one,  as 

tenants  in  common,  and  not  as  joint  tenants,  and  for  their 

respective  heirs,  executors,  administrators  and  assigns ;  and 

And  fis  to    from  and  after  the  death  of  my  said  son  J.  H.  as  to  for  and  con- 

storks,  ami  cemiug  all  and  singular  my  monies,  stocks,  funds,  securities, 

residuary     ^^^^  residuary  personal  estate  whatsoever  subject  as  aforesaid, 

esute  to      in  trust  for  aU  and  every  the  child  and  children  of  my  said 

aiuonsrst      SOU  J.  H.  lawfully  to  be  begotten  equaUy  to  be  divided  be- 

len  •!' jfil.  ^^^^  c^  amongst  them  if  more  than  one,  share  and  share 

<  S"^"y>  ,   alike,  and  if  there  shall  be  but  one  suck  child  then  for  sa:k 

ynth  sum*  ' 

worship. 
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only  child,  and  if  any  such  child  or  d^ldren  beiilj^  a  dangh^    No.  8^ 
ter  or  daughterg  shall  die  under  the  age  of  25  years  and  with*  ^•^^'^^ 
out  having  been  married/ or  being  a  son  or  sons  lihaU  dio 
under  that  age,  then  the  part  or  share  parts  or  shareeef  him 
her  or  them  so  dying,  shall  go  and.  be  transferred  to  the  8ur*4  * 
vivors  or  'surmor  of  them  and  the  executors,  administrators 
and  assignsof  such  of  them  being  dead,  who. being  a  daugh« 
ter  or  daughters  shall  have  attained  the  age  of  31  years,  or    * 
been  married,  or  being  a  son  or  sans,  shall  have  attained  the 
age  of  21  years,  at  ^ch  time  or  timies  as  his  6er  or  their  ori-  « 
ginal  share  or*  shares  shall  become  transferable  or  as  soqa 
afterwards  as  circumstances  will  permit ;  and  my  mind  is,  and 
I  declare  that  all  afid  every  the  share  or  shares  so  directed 
to  survive  and  accrue  shkll  from  time  to  time  survive  and 
accrue  together  with  the  original  share  and  shares  until  such 
original  share  and'  shares  shall  by  virtue  of  this  my  will  be^ 
come  vested;  and  in  case  there  shall  be  no  such  child  or  Andinde- 
children  of  my  said  son  J.  Hi  who  being  a  daughter  of  ^^^h  child- 
daughters  shall  attain  the  age  of  S!l  years,  or  be  married,  br  [^^^  [/'^ 
being  a  son  or  sens  shall  attain  the  age  of  SI  years,  then  my  amongst 
will  and  mind  is,  and  I  ^o  hereby  declare  that  my  said  trus^'  yoonger 
tees  and  their  eseeuto»,  iMiminHtrator»  and  assigns  OM  f^^T' 
stand  and  be  possessed  of  and  interested  in  all  aiid  singular  maoner  ^ 

^^  .  ^  the  8000/. 

the  same  monies,  stocks,  funds,  securities,  and  residuary  per-'  yras  direct- 
sonal  estate  whatsoever  upon  the  same  trusts  and  to  and  for  and  b^di- 
the  same  ends,  intents,  and  purposes  as  are  hereinbefore  ex-^  vidcd. 
pressed  and  directed  concerning  the  said  sum  of  8000/.  di« 
retted  to  be  raised  as  portions  for  my  said  daughters  and 
younger  sons  as '  aforesaid  or  such  of  them  as  shall  be  then 
•ubsisting  and  capable  of  taking  effect  and  to  be  payable  and 
transferable  for  the  sole  benefit  and  separate  use  of  my 
dvu^ters  in  like  manner  as  thflr  said  portions  in  the  said 
sum  df  8000/.;  providedalways,' and-my  will  i^,.and  I  do 
hereby  direct  that  in  case  my  said  son  J.  IL  or  his  aligns 
shall  punctually  pay  the  said  sum  of  8000/.  as  portions  for 
my  younger  thildren  when  and  as  the  same  portion?  shall 
respectively  beopme  payable.,  uiuler  thei  directions  of  this  my 
will,  and  every  part  thereof,  and  the  interest  monies  herein* 
after  directed  to  be  p£ud  in  respect  of  the  same,  and  al$o  the  said 
annuity  of  S6o/,  to  «iy  said  wife  for  her  life  and  every  part 
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No.  8.    tberedf  atibe  timet  a&d  in  the  nianmr  hcor^iiibeford  mea* 
tiomd>  and  mitil  de&ok  shall  be  made  in  some  of  the  sam* 


son,  J?H.,  pAymentSy  the  trofteeB  for  the  time  being  of  this  my  wiH 
l^e^pic^  shall  from  time  to  time,  and  at  all  times  permit  ami  sdfer  <nr 
duceof  the  allow  my  ttdd  aon  J.  H«  and  his  assigns  daring  his  life  to  re* 
bit  paying  ctive  and  take  the  rents,  issues,  and  annual  prodnce  and  in* 
^tLT^i^  €6me  of  my  said  real  and  personal  estate,  and  of  erery  pari 
and  sums,  thereof  (sabjeet  as  hereinbefiire  mentioned)  to  and  for  his 
and  their  own  absolute  use  and  benefit  without  any  hin*' 
drance,  interruption,  or  disturbaaee  whatsoeyer ;  and  in  case 
Such  ton,  my  said  son  J.  H.  shall  with  his  own  monies  pay  er  advaaca 
payUig^thc  ^  wfaole  or  any  part  of  the  principal  of  the  said  sum  of 

b^fa    ^^^^*  ^^  ^^  ^"  ^^^  *^*^>  ™^  ^  *^^  extent  he  shall  be 
creditor  to  tad  remain  a  creditor  upon  the  real  and  personal  fimd  here^ 

for  the  '     ihbefore  made  liable  to  the  raising  and  payment  thereof  and 
^*"^'         he  or  his  execntdrs,  administrators  or  assigns  shall  and  may 
have  the  ataount  of  the  principal  so  to  be  advanced  by  him 
raised  and  levied  by  the  ways  and  m^ns  aforesaid  by  and 
out  of  the  said  real  and  personal  flmn  to  and  for  his  and 
their  own  use  and  benefit  togeflier  with  interest  thereof  firom 
the  time  of  his  death,  if  the  same  shall  not  hare  beea  befi>rv 
raised  after  the  rate  of  5/.  per  centom  per  aminm ;  Provided 
hitereit  to  abo,  and  I  direct  that  from  and  after  my  dsoease,  interest 
roiiu^u^  money  at  the  rate  of  3  pounds  finr  one  hundred  pounds  for  a 
the  por-      year  upon  Such  of  the  respective  portions  of  my  said  daugfa* 
iers  and  younger  sons  of  and  in  the  said  sum  of  8000/.  there- 
inbefore provided  for  fliem  as  dmll  not  at  tfie  time  of  my  de« 
cease  be  payaMe  by  virtue  of  this  my  will  shall  be  paid  by 
mj  said  son  J.  H.  or  his  assigns  daring  his  life,  and  after  his 
death  by  the  person  or  persons  entitled  to  the  ftind  s<ifajectod 
to  the  payment  Aereof,  and  in  de&ult  of  the  regular  payment 
thereof;  sfaaH  be  raised  mid  paid  by  the  said  trustees  for  dm 
time  being,  1^  and  out  of  the  rents,  isanes,  and  annual  pro- 
duce of  my  said  real  and  personal  estate,  or  hy  mortgage, 
dale,  or  other  diqmsition  of  the  vrhnle  or  a  sufioieMt  part 
thereof  nntil  the  same  portisna  dwM  respectively  beciune 
payable  Under  the  directiem  of  this  my  will,  or  until  the 
deaA  of  my  said  wife,  which  of  the  evenfts  ehsJl  first  happen, 
die  sMie  interest  aioaey  or  a  saffieient  pitfl  thereof  to  be 
paid  into  the  binds  ef  my  said  wife  for  the  maintenirii^ii, 
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education,  and  support  of  euch  of  my  said  daughters  and    No.  8. 
younger  sons  to  whom  the  same  portions  shall  belong  during 
the  term  of  her  natural  life,  and  from  and  after  the  decease 
of  my  said  wife,  interest  after  the  rate  of  51.  for  one  hundred  Interest  on 
pounds  for  a  year  upon  such  of  the  same  respective  portiooe  tions  tin 
as  well  original  as  accruing,  as  shall  not  at  my  death  be  pay-  P^^^^® 
ablo  shall  be  paid  by  ray  said  son  J.  H.  or  his  assigns  during 
bis  life,  and  after  his  death  by  such  other  person  or  persons  as 
aforesaid,  and  in  de&ult  of  such  paym^it  by  my  son  or  such 
person  or  persons  as  aforesaid,  the  same  shall  be  raised 
and  paid  by  Ihe  trustees  for  the  time  being  of  this  my  wiH 
by  the  means  aforesaid  until  the  same  portions  lAall  re^  Tobeap. 
spectively  become   payable;   and  the  whole,   or  a  suffi-  mainte- 
cient  part  thfereof  shall  be  ajppUed  by  the  same  trustees  for  "*"*'*»  ^^' 
the  maintenance,  educaticoi,  sgnd  support  of  such  of  my  said 
daugihters  and  younger  sons  respectively  to  whom  the  same 
jportions  shall  belong,     ^knd  I  direct  that  the  residue  (if  The  rest- 
any)  of  such  interest  money  after  maintaining  and  educating  ^"^  ^^^ 
my  said  daughters  and  younger  sons  as  well  during  the  life 
of  my  said  wife  as  afterwards,  and  until  their  said  portions 
^hall  respectively  become  payable  in  manner  aforesaid,  shall 
be  placed  out  or  invested  in  or  upon  government  or  real  se- 
curities, from  time  to  .time  to  accumulate,  and  such  accumu- 
lation shall  go  along  with  the  principal  portions  from  whence 
the  same  shall  arise.  And  it  is  my  will  and  I  hereby  declare  „      ^  . 
and  direct  that  it  shall  and  may  be  lawful  for  the  mafor  part  portions  to 
of  the  trustees  of  this  my  will  for  the  time  being,  when  and  if  neces-  ' 
so  often  as  they  shall  think  necessary,  to  raise  and  advance  J*JJaI^** 
by  and  out  of  the  rents,  issues,  and  annual  produce  and  in-  ti>^  ^^• 

-  .111  1  1  ▼ancement 

coiue  ot  my  said  real  and  personal  estate,  or  by  mortgage  or  in  the 
sale  thereof,  or  by  all  or  any  of  the  same  ways  and  means,  or  ^,^y  ofthc 
by  such  other  ways  and  means  as  they  shall  think  proper,  ^^F^^ 
any  sum  or  sums  of  money  for  the  purpose  of  apprenticing, 
placing  out,  or  other  advancement  of  any  one  or  more  of  my 
«aid  younger  sons  during  his  or  their  minority,  not  exceed- 
ing the  sum  of  300/.  for  each  son,  the  same  sum  and  sums  of 
money  to  be  taken  and  considered  as  and  in  part  of  the  por- 
tion or  share  or  respective  portions  or  shares,  as  well  original 
as  aocrning,  of  such  son  and  sons  for  whom  the  same  monies 
^hall  be  so  advanced,  of  and  in  the  said  sum  of  8000/.  heraiu- 

YOL.  II.  z 
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No.  8.  'before  directed  to  be  raised  for  the  benefit  of  tny  danghten 
^•^^^^^y^  and  younger  sons  as  aforesaid,  and  I  direct  that  my  said 
tions  of  tiie  trustees  and  their  executors,  administrators  and  assigns  shaH 
to  be^foT  ^^^^  ^^^  ^  possessed  of  and  interested  in  such  portion  or 
their  scpa-  portions,  US  well  original  as  accruing,  as  is  or  are  hereinbefore 

^^&C€  use* 

and  not  to  provided  for  such  of  my  younger  children  as  shall  be  a  daugh- 
or  tnSS.  ^^  ^^  daughters  by  and  out  of  the  said  sum  of  8000/.  when 
^ted  by     ^q j  ^  ^^  ^j^^^  q^^i  (^  p^^j  ^nd  payable,  upon  trust  to 

place  out  or  invest  such  sum  or  sums  of  money  in  or  upon 
government  or  real  securities  at  interest  and  from  time  to 
•  time  to  alter  vary  and  transpose  such  securities  and  funds, 

and  to  stand  and  be  possessed  of  and  interested  in  the  money 
so  to  be  placed  out  in  trust  to  pay  the  interest,  dividends, 
and  annual  produce  thereof  into  the  proper  hands  of  sucii 
daughter  or  daughters  according  to  her  or  their  share  or  re- 
spective shares  and  interests  therein,  or  into  the  hands  of  such 
person  or  persons  as  she  or  they  by  any  note  or  writing  un- 
der  her  or  their  hand  or  hands  shall  from  time  to  time,  but 
not  by  way  of  anticipation,  charge,  or  assignment,  appoint  to 
receive  the  same,  during  the  life  or  respective  lives  of  such 
daughter  or  daughters,  to  the  intent  that  the  same  may  be  for 
her  or  their  sole  and  separate  use,  and  may  not  be  subject  to 
the  debts,  controul,  disposition,  or  engagements  of  any  pre- 
sent or  future  husband  or  husbands  of  such  daughter  or 
daughters,  and  from  and  after  the  decease  of  such  daughter 
or  daughters  respectively  upon  such  trusts  and  to  and  for 
such  intents  and  purposes,  and  ulider  and  subject  to  such  pow- 
ers, provisos,  and  declarations  as  such  daughter  or  daughters 
respectively,  notwithstanding  her  pr  their  coverture,  by  her  or 
their  will  or  respective  wills,  or  any  writing  or  writings  pur- 
porting to  be  such  will  or  wills,  or  any  codicil  or  codicUs  to 
be  signed  tod  published  in  the  presence  of,  and  to  be  attested 
by  two  or  more  credible  witnesses,  shall  direct  or  appoint; 
and  in  de&ult  of,  and  in  the  mean  time,  until  some  sudi 
direction  or  appointment  shall  be  made,  and  as  to  so  much, 
and  such  part  or  parts  thereof,  whereof  no  such  direction  or  ap- 
pointment shall  be  made,  or  where  the  same  shall  not  be  a  com- 
plete and  entire  appointment  of  the  whole  interest  and  pro- 
perty therein,  in  trust  for  such  person  or  persons  of  the  blood 
and  kindred  of  such  daughter  or  daughters  living  at  the  time  of 
the  decease  of  such  daughter  or  daughters  respectively^  as 
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would  by  virtue  of  the  statutes  of  distribution  have  become    No.  8. 
entitled  to  the  same.  And  ray  will  is,  and  I  further  direct  that  ^^^^'^^ 
in  case  my  said  son  I.  H.  or  his  assigns  shall  happen  to  make  if  upon  de- 
deiault  in  payment  of  the  portions  hereinbefore  provided  for  ^*"''  *"    ^ 
my  younger  sons  and  daughters,  or  of  any  part  of  the  same,  or  the  por- 
in  payment  of  the  annuity  of  365/.  to  my  said  wife  or  any  moneT 
other  sum  or  sums  of  money  herein  directed  to  be  paid,  when  ^"Jljl^^^ 
and  as  the  same  monies  shall  respectively  become  payable  by  jkc.  siuSi 
virtue  of  this  my  will,  and  my  said  trustees  shall,  in  pursuance  than  the 
of  my  directions  for  that  purpose  given,  by  mortgage,  sale,  or  ^d,  the 
other  disposition  of  all  or  any  part  of  my  said  real  and  per-  JelSve^d 
sonal  estate,  happen  to  raise  and  levy  more  money  than  will  upon  the 

^  sametrtutt 

be  sufficient  to  pay  such  sum  or  sums  of  money  upon  such  as  before- 
default  as  aforesaid,  then  the  residue  of  the  money  so  raised  ^^c^^f ^ 
and  remaining  in  hand  after  application  of  a  sufficient  part  ingtheset- 

UCu  es* 

thereof  for  the  purposes  of  this  my  will,  shall  be  placed  out  tates. 
in  or  upon  government  or  real  securities  at  interest  in  the 
names  of  my  said  trustees,  who  shall  stand  and  be  possessed 
€>f  such  securitie  supon  the  same  trusts,  and  to  and  for  the  same 
intents  and  purposes,  and  under  and  subject  to  the  same 
powers  as  are  herein  expressed,  declared,  and  contained  of 
tind  concerning  my  real  and  personal  estate  or  such  of  them 
as  shall  be  then  subsisting  and  capable  of  taking  effect,  re- 
gard being  had  to  the  nature  of  the  fund  from  whence  the 
monies  so  to  be  invested  in  securities  shall  respectively  arise. 
And  I  do  hereby  authorise,  empower,  and  direct  the  trustees  Trustees  t» 
for  the  time  being  of  this  my  will  from  time  to  time  as  occasion  leases. 
shaD  require,  and  as  they  shall  think  proper,  during  the  con- 
tinuance of  the  trusts  by  me  herein  declared  of  and  concern- 
ing my  said  leasehold  premises,  to  apply  for,  and  do  tlieir  en- 
deavours to  renew  the  leases  or  respective  leases  of  the  same 
premises,  the  costs  and  charges  of  all  which  renewals  I  do  here- 
by charge  on  the  whole  of  my  real  and  personal  estate  so  here- 
by devised  and  bequeathed  to  my  said  trustees  as  aforesaid ; 
and  I  order  and  direct  that  all  new  leases  to  be  obtained  of 
the  same  leasehold  premises  shall  be  and  be  declared  to  be 
on  the  like  trusts,  and  subject  to  the  like  powers,  provisos, 
and  directions  as  are  herein  declared  of  and  concerning  th^ 
now  subsisting  lease  or  leases  of  the  same  premises,  or  such  2?^^"***. 
of  the  same  trusts  as  shall  be  then  subsisting,    t  direct  pencet. 

z9 
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No.  8«    that  all  my  jurt  debtR,  testanieDtary  and  fnneral  expences 

shall  be  paid  by  my  executors  and  executrix  as  noon  as  con- 
Power  to  .     ^,  t    ^ 
the  traf^      venientJy  may  be  after  my  decease ;  and  I  declare  that  it 

^m^ond  ^^^  »nd  may  be  lawful  for  ray  said  son  J.  H-,  T.  O.  and 
dcbto,  Sec.   w.  R.,  and  my  said  wife  M.  H.  and  the  trustees  to  be  ap- 
pointed  as  hereinafter  mentioned,  or  the  major  part  of  then 
tor  the  time  being,  from  time  to  time  to  agree  and  compound 
with  any  person  or  persons  who  at  or  after  my  decease  shall 
be  debtors,  accountants  to,  or  who  shall  appear  or  pretend 
to  be  creditors  or  demandants  upon  my  estate  and  effects,  or 
upon  my  trustees  or  executors  and  executrix  in  respect 
thereof,  in  all  cases  where  the  same  in  the  judgment  of  my 
said  trustees  and  executors  and  executrix,  or  the  major  part 
of  them,  shall  seem  necessary  or  reasonable,  and  to  take  snch 
part  as  can  be  gotten  in  fliU  discharge  of  all  such  debts,  and 
also  to  give  such  consideration  as  will  be  accepted  in  full 
.     discharge  of  all  such  demands,  as  shall  be  thought  most  ad* 
Vantageous  for  my  estate  and  the  persons  interested  therein. 
Leasing      And  my  will  further  is,  and  I  hereby  detlare  that  my  said 
r       '       trustees  respectively,  shall  from  time  to  time  and  at  all  times 
have  full  power  by  indenture  or  indentures  under  tlieir  re- 
spective hands  and  seals,  to  demise,  lease,  and  grant  my  said 
freehold,  copyhold,  and  leasehold  premises  or  any  part  or 
parts  thereof  unto  any  person  or  persons  for  any  term  or 
number  of  years  not  exceeding  21   years,  to  take  effect  in 
possession  and  not  in  reversion  or  by  way  of  future  interest, 
so  as  upon  all  such  leases  there  be  reserved  to  continue  pay- 
able quarterly  or  half  yearly,  during  the  term  thereby  to  be 
granted,  the  best  and  most  improved  yearly  rent  or  rents 
that  can  be  reasonably  had  or  got  for  the  same  without  tak- 
ing any  fine,  premium,  or  foregift,  and  so  as  in  all  such  leases 
there  be  contained  conditions  for  re-entry  for  non-payment 
of  the  rent,  and  so  as  no  clause'be  contained  in  any  of  the 
said  leases  giving  power  to  any  lessee  to  commit  waste,  and 
so  as  the  respective  lessees  execute  counterparts  of  all  such 
leases,  and  so  as  the  leases  of  the  said  copyhold  parts  of  the 
said  premises  be  made  according  to  the  custom  or  customs  of 
the  manor  or  manors  whereof  the  same  are  holden,  and  the 
leases  of  the  leasehold  parts  of  the  said  premises  be  made  to 
determine  .before  determination  of  the  terms  or  interest  of 
my  said  trustees  therein.   Provided  also^  and  I  declare  and      I 
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direct  if  my  said  son  J.  H.  and  the  said  T.  O.  and  W.  R.    No.  8. 


or  any  two  of  them,  or  two  of  any  future  trustees  to  be  ap- 
pointed  as  hereafter  is  mentioned  shall  die  or  be  desirous  of  chauging 
being  discharged  of  and  from,  or  refuse  or  decline  to  act  or  ^^^  ^^*' 
become  incapable  of  acting  in  the  trusts  hereby  in  them  re- 
posed as  aforesaid,  before  the  said  trusts  shall  be  fully  per* 
formed  or  discharged,  then  and  in  such  case,  and  when  and 
as  often  as  the  same  shall  happen,,  it  shall  and  may  be  lawfnt 
for  the  trustees  so  declining  to  act,  or  the  executors,  or  ad- 
ministrators of  such  of  Ihem  so  dying,  by  any  writing  or 
writings  sealed  and  delivered  by  them,  and  to  be  attested  by 
two  or  more  credible  witnesses  from  time  to  time  to  nomi- 
nate substitute  or  appoint  any  other  persons  to  be  trustees  ia- 
the  stead  or  place  of  the  trustee?  so  dying  or  desiring  to  be 
discharged,  or  refusing  or  declining  to  act,  or  becoming  in- 
capable of  acting  as  aforesaid,  so  that  there  be  at  all  times 
three  acting  trustees  of  this  my  will  until  the  trusts  thereof 
shall  be  fully  completed;  and  in  de&ult  of  such  appointment 
it  shall  be  lawful  for  my  younger  children^  of  any  of  them,  in 
Hke  manner  to  appoint  such  new  trustees,  and  which  I  here* 
by  direct  to  be  done  accordingly,  and  that  my  will  may  be 
strictly  complied  with  in  this  my  request ;  and  I  direct  that 
when  and  as  often  as  any  new  trustees  shall  be  nominated 
and  appointed  as  aforesaid,  all  the  said  trust  estates,  monies, 
securities,  ahd  funds  shall  be  thereupon  with  all  convenient 
speed  conveyed,  assigned,  and  transferred  in  such  sort  and 
manner,  and  so  as  that  the  same  shall  and  may  be  legally 
and  effectually  vested  in  the  surviving  or  continuing  trustees 
of  the  same  trust  estates,  monies,  and  premises,  and  such 
new  trustees  jointly,  or  if  there  shall  be  no  such  continuing 
trustees,  then  in  such  new  trustees  wholly,  to  for  and  upon 
such  and  the  same  trusts  intents  and  purposes  as  are  herein- 
before declared  or  expressed  of  and  concerning  the  said  trust 
estates,  securities,  monies,  and  premises  as  aforesaid,  or  such 
of  them  as  shall  be  then  subsisting  and  capable  of  taking  ef- 
fect;  and  that  all  such  new  trustees  shall  and  may  in  all  things 
act  and  assist  in  the  management  and  carrying  on  and  exe- 
cution of  the  trusts  to  which  they  shall  be  so  appointed,  as 
fiilly  and  effectually,  to  all  intents,  effects,  constructions,  and 
purposes  whatsoever,  and  shall  have,  and  be  considered  as 
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No.  8.  invested  with  such  and  the  same  powers  and  authorities  as  if 
they  had  been  originally  in  and  by  this  my  will  nominated 
trustees  for  the  purposes  for  which  such  new  trustees  shall 
be  appointed,  any  thing  hereinbefore  contained  to  the  con- 
trary hereof  in  any  wise  notwithstanding.  And  I  appoint  my 
said  wife  during  her  widowhood,  guardian  of  all  my  in&nt 
children  living  at  my  death,  or  born  afterwards,  until  the  sons 
shall  attain  the  age  of  21  years  and  the  daughters  shall  at- 
tain that  age  or  be  married ;  and  after  the  decease  or  second 
marriage  of  my  said  wife  which  shall  first  happen,  I  appoint 
the  said  T.  O.  and  W.  R.  and  the  survivors  and  survivor  of 
them  guardians  and  guardian  of  my  said  infant  children  as 
aforesaid ;  and  I  appoint  my  said  son  J.  H.  and  the  said 
T.  O.  and  W.  R.  and  my  said  wife  executors  and  executrix 
of  this  my  will.  I  give  to  each  of  them  the  said  T.  O.  and 
W.  R.  the  sum  of  100/.  on  condition  of  their  respectively 
acting  in  the  trusts  and  execution  of  this  my  will  but  not 
otherwise  ;*  and  I  give  to  my  said  son  J.  H.  and  the  said 
Demise  6f   f.  O.  and  W.  R.  their  heirs  and  assisnis  all  such  real  estates 

the  mort-  ° 

gage  and  as  are  now  vested  in  me  by  way  of  mortgage  in  order  to  en^ 
tatfsof  the  ^^^^  them  with  the  greater  ease  and  convenience  to  recover, 
the^tnw-^  receive,  and  get  in  the  money  secured  by  such  mortgages  for 
tecs  to  get  the  purposes  of  this  my  wiU ;  and  I  give  to  my  said  son 
mortgage  J.  H.,  T.  O.,  and  W.  R.  all  such  real  estates  as  are  now 
to  boi'/the  ▼^s^®^^  in  ^^  upon  any  trust  or  trusts,  to  hold  the  same 
trust  «h      to  my  said  sou  J.  H.,  T.  O.,  and    W.  R.  their    heirs 

tates  upon  •'    .  . 

the  trusto  and  assigns  upon  the  trusts  affecting  the  same.  Provid- 
thesame.  ^  always,  and  it  is  my  will  and  mind,  and  I  do  hereby  de- 
clare  that  it  shall  and  may  be  lawful  to  and  for  mj  8aid  son 
J.  H.,  T.  O.  and  W.  R.  and  all  future  trustees  to  be  ap- 
pointed as  hereinbefore  mentioned,  their  and  ever}*  of  their 
executors  and  administrators,  by  and  out  of  all  or  any  of  the 
monies  which  by  virtue  of  this  my  will  shall  come  to  their  or 
any  of  their  hands,  to  deduct,  retain  to,  and  reimburse  them- 
selves and  himself,  and  to  pay  or  allow  to  his  and  their  co- 
executors,  co-executrix,  and  co-trustees  or  co-trustee  all  such 
costs,  charges,  and  expences  as  they  respectively  shall  and 
may  sustain,  expend  or  be  put  unto,  in  or  about  the  execu- 
tion of  this  my  will,  or  any  of  the  trusts  herein  contained ; 
and  also  that  they  and  their  respective  executors  and  admi- 
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irgeable  only,  every  of  No.  8. 
respective  receipts,  pay- 
not  otherwise,  and  sholt 
r  for  any  sum  of  money 
respectively  come  to  his 
rill,  nor  with  or  for  any 
1  or  about  the  execution 
declared,  wiUiout  his  or 
[q  witness  whereof  I  the 
f  last  will  and  testament 
it  my  hand  to  the  first  ten 
s  last  sheet  the  SOth  day 
55. 


A  WUi  ckiefy  settling  renewable  leases  upon  collate- 
rat  relations  ;  with  other  dispositions  of  personal 
estate. 

TitiS  is  the  last  will  and  testament  of  me  L.  F.,  of 

Whereas,  under  the  .will  of ,  deceased,  I  am  entitled 

in  expectancy,  on  the  death  of  the  survivor  of  ■■  '    '  ',  and 

,  to  the  absolute  interest  o^  and  in  divers  lands, 

tithes,  and  other  hereditaments,  situate,  lying,  arising,  and 

being  in  the  several  parishes  of ,  and ,  and 

elsewhere  in  the  county  of ,  and  held  by  and  un- 
der certain  leases  for  years,  renewable,  under  the  dean  and 
chapter  of  '  .  And  whereas  I  am  also  entitled,  un- 
der, and  by  virtue  of  an  indenture  of  settlement,  bearing 
date  the  SOth  day  of  October,  1804,  in  the  event  of  my  sur- 
viving   ,  to  certain  monies,  stocks,  funds  and  se- 
curities, which  have  arisen  from  the  sale  of  ,  in  the 
county  of >,  and  whkh  are  vested  in  the  names  of 
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No.  &.   t|u9  trugteeg,  named  and  appMBled  ia  and  by  Ae  aaid  iadeB- 

A*^"*^    twe  of  settlemeot.    I  do  hereby  give,  deTiaei  awi  beqnealh 

aU  the  per-  all  the  said  leaaehold  estates^  nMMies,  stocks,  funds,  securities, 

late  to        &od  pFemiaes,  to  which  I  aeoi  so  entitled  in  reversioii,  or  ex- 

^'^^^^     pecta«cya»  al^resaid,  and  sulgect  to  die  said  lives   and 

events  respectively^  hereinbefore  mentioned^  and  all  o&er 

n^  estate,  property  and  effects,  real  and  personal,  and  of 

what  nature  and  kind  so  ever,  and  wheresoever  situate,  siib* 

ject  to  the  payment  of  my  just  debts,  funeral  and  testamentary 

expences,  unto  and  to  the  use  of  A.,  B.,  C,  upon  the  trusts 

I^ereioafter  expressed  and  declared  of  and  ccMncerning  the  sane 

recqpectively,  (that  is  to  say)  upon  trust  that  my  said  trustee^ 

and  the  survivors  and  survivor  of  them,  his  heirs,  exeeuton, 

Ontofthe   or  administrators,  do  by  and  out  of  the  rents  and  profits 

rents  and  • 

profits  to  of  my  said  leasehold  estates  and  premises,  raise  and  lay 
ftuffident^  apart  such  annual  sum  as  they  may  deem  sufficient  for 
sum  to  pay  paying  the  rents,  and  performing  the  covenants  reserv- 
reserved  ed  and  contained  by  and  in  the  original  and  subsisting 
ginai  ^"*  leases  thereof,  as  long  as  the  said  trusts  hereby  in  them 
IdsolSe'e*^  reposed,  or  any  of  them  shall  remain  to  be  performed; 
pences  of  and  also  by  and  out  of  such  rents  and  profits  of  my  said 
als,  leasehold  estates,  set  apart  such   sum  of  money  annually, 

as  they  shall,  in  their  judgment  and  discretion^  deem 
sufficient  to  renew  the  leases  of  the  same  premises,  and 
take  new  leases  thereof  respectively  in  their  own  names, 
when,  and  as  it  shall  be  usual  and  requisite,  and  also  from 
time  to  time  make  such  proper  surrenders  of  the  leases  sub- 
sisting, as  shall  be  requisite  or  necessary,  or  incident  to  such 
renewals,  and  also  do  and  shall,  by  and  out  of  the  rents  and 
profits  of  the  said  leasehold  estates,  and  such  annual,  or 
ptbisr  sums  so  set  apart  as  aforesaid,  pay  and  discharge  the 
fiAes  and  fees  which  shall  or  may  be  dujy  demandaUe  and 
payable  upon  such  renewals,  all  which  renewed  leases  shall 
be  vested  in  them  the  said  trustees,  for  the  time  beiog, 
upon  the  same  trusts,  and  for  the  same  intents  and  purposes, 
and  with  under  and  subject  to  the  same  powers,  provisos, 
Hmitations  and  declarations,  as  are  contained  and  referred 
to  in  this  will,  concerning  the  present  subsisting  leases,  or 
any  of  them.  And  I  do  hereby  also  en^wer  and  dijpeot 
my  said.ti^uptees  for  the  time  being,  during  the  time  afoce* 


\ 
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swdy  out  of  such  rents  and  profits  of  the  said  leasehold  es-   ^o.  9. 
tales  asd  prenuses  as  aforesaid,  to  discharge  and  defray  all  ^"^"v^"^/ 
84ieh  exfiences  as  naay  be  incident  to,  and  incurred  in  the  ^^^^  ^^^^ 
proper  manageiBent  of  the  said  leasehold  premises,  or  in  re-  ^*PJ^^^ 
cmii^  and  recovering  the  rents  thereof;  and  subject  to  such  mcnt. 
enpendilnre  and  disbarsements,  do  and  shall,  out  of  such  jecttorach 
rents  and  profits  of  the  said  leasehold  estate,  pay  and  dis<  ^^^'^^^^ 
charge  the  several  annuities,  or  clear  yearly  suras  following  l>o»^ 

(that  is  to  say)  to ,  if  he  shall  survive  me,  the  clear  pay  annni* 

yearly  sum  of  400/.  jfor  and  during  the  term  of  his  life ;  to 
my  brother,  O.  F.,  the  clear  yearly  suoi  of  SOOA  for  and  d«- 

rii^  his  life ;  to ,  the  clear  yearly  sum  of  60/.  for  and 

during  his  life  ;  to ,  the  clear  yearly  sum  of  40/.  for 

aad  during  his  life ;  to ,  the  clear  yearly  sum  of  100/. 

for  and  during  her  life  ;  to  —^ — ,  the  clear  yearly  sum  of 
SO/,  for  her  life :  the  said  several  annuities  of  400/.,  SOO/.,' 
60/.,  40/.,  100/.,  and  50/.,  to  be  paid  quarterly,  by  equal  pay- 
ments in  every  year,  and  a  proportionate  part  of  such  quar« 
terly  payment  (if  any)  as  shall  be  accruing,  and  not  have  ae« 
luaUy  accrued  due  at  the  time  of  the  decease- of  eadh  of  the 
said  several  annuitants  respectively,  the  first  payment  of 
each  of  the  said  sums  to  begin  and  be  made  at  the  expiration 
of  three  months  after  my  decease ;  and  subject  to  the  several 
aforesaid  annuities,  payments  and  provisions,  I  wiU  and  di* 
rect,  that  my  said  trustees  for  the  time  being  do  and  shall 
stand  and  be  possessed  of  all  the  said  last  mentioned  lease- 
hold estates  and  premises,    so  to   them   devised  and  be- 
queathed as  aforesaid  upon  trust,  to  pay  or  empower  my  tq  pny  to 
baroAer,  M.  F.,  and  his  assigns,  to  receive  the  rents  and  pro-  ^^^'"'i 
fits,  interest,  dividends,  aad  annual  proceeds  of  the  same  tator's  bro- 
respeetively,  for  his  and  their  own  absolute  use  and  benefit,  ceWe  the 
for  aud  during  the  term  of  his  natural  life,  and  from  and  af-  profit  for 
ter  the  decease  of  n^  said  Inrother,  M.  F.,  do  and  shall  stand  °*^  ^^« 
and  be  possessed  of  and  interested  in  the  said  leasehold  es- 
tates and  jMremises  subject  as  aforesaid,  in  trust  for  the  first  unborn 
senof  my  said  brother,  M.  F.,of  his  body  lawfully  begotten,  wUhm. 
his  heirs,  executors,  administrators  and  assiirns ;  but  never-  ^^^^^ 
theless,  in  case  such  first  son  shall  happen  to  die  before  he  upon  their 
ahall  have  attained  the  age  of  21,  and  without  lawful  issue  fore  ti.^' 
^f  his  body  begotteB>  ihim  do  and  shall  stand  and  be  pos- 
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No.  9.  sessed  of  and  interested  in  the  same  premises,  in  trust  for 
the  second  son  of  my  said  brother,  M.  F.,  his  heirs,  execn** 
tors,  administrators  and  assigns,  and  in  case  such  second  son 
of  roj  said  brother  shall  happen  to  die  before  he  shall  have 
attained  the  said  age  of  21,  and  without  lawftd  issue  of  his 
body  begotten,  then  in  trust  for  the  third  and  every  other 
son  and  sons  of  my  said  brother,  M.  F.,  in  like  manner  suc- 
cessively, according  to  the  order  of  their  birth,  with  like  li- 
mitations over  in  the  event  of  their  respectively  dying  before 
SI,  and  without  lawful  issue  as  aforesaid ;  and  in  case  there 
shall  be  no  son  of  my  said  brother,  M.  F.,  lawfully  begotten, 
living  at  his  death,  or  there  being  any  such,  they  shall  all  die 
before  they  shall  attain  the  age  of  21,  and  without  lawful 
issue  as  aforesaid,  then  in  trust  for  all  and  every  the  daugh- 
ter and  daughters  of  the  body  of  the  said  M .  F.,  lawfully 
begotten,  his  and  their  heirs,  executors,  administrators  and 
assigns,  to  be  equally  divided  between  and  among  them,  if 
more  than  one,  as  tenants  in  common,  and  in  case  there  shall 
be  more  than  one,  and  any  one  of  them  shall  tte  under  the 
age  of  91,  and  without  having  been  married,  then  in  trmt 
for  the  survivors  or  survivor,  others  or  other  of  them  their 
or  her  heirs  executors,  administrators  and  assigns,  with  like 
remainders  over,  in  every  like  event  of  the  death  or  deaths 
of  any  one  or  more  of  the  surviving  daughters  under  age 
and  unmarried,  to  and  amongst  the  survivors  or  survivor, 
others  or  other  of  the  said  daughters,  such  survivorship  and 
accruer  to  extend  in  every  such  case,  as  well  to  the  surviving 
as  to  the  original  shares,  and  if  there  shall  be  no  such 
daughters  or  daughter,  or  none  that  shall  live  to  be  married, 
or  to  attain  the  age  of  21,  then  as  to  the  said  leasehold 
estates  and  premises,  subject  as  aforesaid,  in  trust  for  my 
brother,  N.  F.,  for  his  life,  with  remainders  to  his  first 
and  other  sons  successively,  and  to  his  daughters  after  then, 
as  tenants  in  common  with,  and  subject  to  the  same  condi- 
tional limitations  and  devises  over  to  and  amongst  them  res- 
pectively, as  are  hereinbefore  contained,  limited  and  pro- 
vided, with  respect  to  the  sons  and  daughters  of  my  said 
brother,  M.  F. ;  provided  nevertheless,  and  my  will  is,  that 
in  the  event  of  the  decease  of  my  said  Inrother,  M.  F.,  with- 
out leavitog  issue  of  bis  body  lawfully  begotten,  or  leaving  such 
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issue,  and  the  sons  (if  any)  shall  all  die  before  the  age  of  81,    No.  9. 
and  without  leaving  issue  as  aforesaid,  and  the  daughters  (if 
any)  shall  all  die  before  such  age,  and  before  any  of  them 
shall  have  been  married  as  aforesaid  so  as  to  give  effect  to 
the  conditional  devise  or  limitation  over  to  the  said  N.  F., 
and  his  family,  the  said  annuity  of  dOOl.  hereinbefore  di- 
rected to  be  paid  to  the  said  O.  F.,  shall  cease  to  be  payable, 
and  instead  thereof  the  annual  sum  of  500/.  shall  be  paid 
to  him  and  his  assigns  for  and  during  the  remainder  of 
bis  natural  life;  and  in  case  my  said  brother,  N.  F.,  shall  die 
urithout  leaving  anj  children  of  his  body,  lawfully  begotten, 
or  there  being  such,  all  of  them  shall  die,  the  sons  (if  any) 
before  the  age  of  21,  and  without  leaving  issue  as  aforesaid, 
and  the  daughters  (if  any)  before  that  age,  and  before  any  of 
them  shall  have  been  married  as  aforesaid,  then  as  to  the  said 
leasehold  estates  and  premises,  and  subject  as  aforesaid,  in 
trust  for  my  said  brother,  O.  F.,  for  his  life,  with  remainders 
to  his  first,  and  other  sons  successively,  and  to  his  daughters 
after  them,  as  tenants  in  common  with,  and  subject  to  the 
same  conditional  limitations  and  devises  over  to  and  amongst 
them  respectively,  as  are  hereinbefore  contained,  limited, 
and  provided,  with  respect  to  the  sons  and  daughters  of  my 
said  brothers,  M.  F.,  and  N.F.,  as  aforesliid.    But  in  the  Theettattt 
event  of  such  succession  of  my  said  brother,  O.  F.,  and  his  *"^  Y^^Sa, 
femily  to  the  beneficial  interest  in  my  said  leasehold  estates,  on  certain 

events 

under  the  said  last  mentioned  disposition,  my  will  is,  that  the 
annuity  of  100/.  hereinbefore  by  me  directed  to  be  paid  to 

,  do  cease  to  be  payable,  and  that  instead  thereof  an 

annuity  of  200/.  be  paid  to  her,  and  her  assigns,  for  and 
during  the  remainder  of  her  natural  life.  Provided  always, 
and  my  will  further  is,  that  in  case  it  shall  so  happen  that 
my  said  brother,  M.  F.,  shall  become  intitled  to  the  bene* 
ficial  interest  of  and  in  the  trust  property  contained  in,  and 
settled  by  the  said  indenture  of  the  80th  day  of  October, 
1804,  under  the  limitations  and  provisions  therein  contained, 
or  any  of  them,  the  sai4  O.  F.,  shall  be  entitled  to  receive 
out  of  the  rents  and  profits  of  the  said  leasehold  estates  and 
premises,  hereinbefore  by  m^.  devised  and  bequeathed  in 
trust  as  aforesaid,  in  lieu  of  the  said  annuity  of  300/.  the  an- 
nual sum  of  500/.^  for  and  during  the  remainder  of  his  na* 
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No.  9. '  tiiral  life,  and  in  case  of  the  deaths  of  sy  said  brothers^ 
^'^''^^^  M.  F.,  N.  F.,  and  O.  P.,  without  leaving  any  such  children 
brothel/  ^  ^^Y  ^f  ^^^^  bodies  respectively,  as  ^ivsaid,  or  any  that 
fuu^iiv^^  shall  live  to  the  age  of  21  years,  or  have  issue  of  Aeir  body, 
to  acauire  or  bodies^  if  a  son  or  sons,  or  be  married,  if  a  daughter,  or 
tatet  then  daughters,  then  my  will  is,  that  my  said  trustees  for  the  time 
"  ■^fo/^'^  being,  do  and  shall  stand,  and  be  possessed  of  and  interested 


bis  life,  re-  in  all  my  said  leasehold  estates,  and  premises,  late  the  pro- 

thc  uses,     perty  oi ,  so  devised  and  bequeathed  to  Aem  in  trust, 

limited  and  ^  aforesaid,  subject  to  the  several  annuities,  and  other 

expressed    eharges^  in  trust  for ^  for  the  term  of  hia  natural  life, 

specttothe  and  from  and  immediately  after  his  decease,  upon  the  trusts, 
residue.  and  for  the  several  ends,  intents,  and  pnrposes  hereinafter 
more  particularly  mentioned,  touching  the  ultimate  residue 
inf^there-  of  my  general  personal  estate.  And  as  to,  for,  and  concerning 
the  peno-  ^  much,  and  such  part  of  my  estate  and  effibctir  as  I  shall  be* 
nal  estate    come  entitled  to  under,  and  by  virtue  of  the  said  indenture  of 

to  convert*  ^ 

the  same     the  80th  of  October,  1804,  in  the  event  of  my  surviving 

alidinvesf — ,  and  all  other    my  estate  and  effects,  whatso- 

f  nds***  ever  and  wheresoever;  I  direct  the  said,  &c.  and  the 
Testator  survivors  and  survivor  of  them,  his  executors,  adminis- 
the  same     trators  and  assigns  to  stand  possessed  thereof,  upon  trust, 

way  asliTs^  ^  ^  ^"^^  P^''^  ^^^  P^^^  thereof,  as  may  not,  at  the  time 

before-       of  my  decease,  consist  of  stock  in  the  public  funds,  to  col- 
mentioned  .  , 
leasehold     lect,  get  in  and  convert  the  same  into  money,  and  then  to 

"'       lay  out  and  invest  such  money  in  some  or  one  of  the  public 

ftinds  and  parliamentary  stocks  of  Great  Britain,  in  their 

own  names,  and  as  to  such  stocks,  funds  and  securities,  and 

also  as  to  all  other  my  property,  estate  and  efiects  so  devised 

and  bequeathed  to  them  as  aforesaid,  except  the  said  lease* 

hold  property  and  estates  which  I  have  by  this  my  will  h^«" 

inbefore  disposed  'of,  to  pay  to  or  permit  my  said  brother 

N.  F.  and  his  assigns,  to  receive  the  dividends,  interest  and 

annual  produce  thereof,  for  his  life,  with  remainders  to  his 

first  and  other  sons  successively,  and  to  his  daughters  after 

them,  as  tenants  in  common,  with  and  subject  to  the  same 

eoi^dttional  limitations  and  devises  over,  to  and  amongst 

them  respectively,  as  are  hereinbefore  contained,  limited 

and  provided,  with  respect  to  the  sons  and  daughters  of  ray 

said  brother,  touching  the  leaseliold' estates  in  the  county  of 
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'. ,  her ekibefiMre  devised  ty  my  said  will ;  and  in  case    No.  d* 


my  said  brother  N.  F.  diall  die  mthout  leaving  any  i^ildrea 
^bis  body  lawfolly  begotten,  or,  there  being  such,  all  soch 
as  shall  be  sons  shall  die  under  21,  and  without  issve  as 
aforesaid,  and  all  such  as  shall  be  daij^bters  shall  die  befero 
that  age  and  before  any  of  them  shall  have  been  married  as 
aforesaid,  then  sulgect  as  afin^said,  in  trust  for  my  said  bro- 
ther  M.  F,  for  his  life,  with  remainders  to  his  first  and  other 
sons  successively,  and  to  his  daughters  after  them,  as  tenantf 
in  common,  with  and  sulgect  to  the  same  conditional  limita* 
tions  and  devises  over,  to  and  amongst  them  respectively^ 
as  are  hereinbefore  contained,  limited  and  provided,  with 
respect  to  the  sons  aad  daughters  of  my  said  brother  N.  F., 
and  in  case  my  said  brother  M.  F.  shall  die  without  leaving 
any  €hildi*en  of  his  body  lawfully  begotten,  or  there  being  such, 
all  such  of  them  as  shallbe  sons  shall  die  under  the  age  of  21,  and 
without  issue  as  aforesaid,  and  all  such  as  shall  be  daughters, 
shall  die  under  that  age  and  unmarried,  then  subject  as  afore-> 
said,  in  trust  for  my  said  brother  O.  F.  for  his  life,  with  remain- 
ders, in  like  manner,  to  his  first  and  other  sons,  and  to  his  daugh- 
ters as  tenants  in  common,  in  like  manner ;  and  with  and  sub- 
ject to  such  conditional  limitations  as  are  before  provided,  with 
respect  to  the  sons  and  daughters  of  my  said  brothers  N.  F.  and 
IVL  F.  successively;  and  in  case  the  said  O.  F.  shall  die  without 
leaving  any  children  as  aforesaid,  or,  there  being  such,  if  all 
such  as  shall  be  sons  shall  die  under  the  age  of  SI,  and  all  such 
as  shall  be  daughters  shall  die  under  that  age  and  unmarried, 
then,*  subject  as  aforesaid,  in  trust  for  T.  C,  the  eldest  son  of 

,  for  his  life,  with  remainders  to  bis  first  and  other 

^ns,  and  to  his  daughters  as  tenants  in  common,  in  like 
manner,  and  with  and  subject  to  such  conditional  limitations 
as  are  before  provided,  with  respect  to  the  sons  and  daugh- 
ters of  n^  said  brothers,  N.  F.,  M.  F.  and  O.  F.  succes- 

nvely;  and  in  case  the  said shall  die  without  leaving 

any  children  as  aforesaid,  or,  there  bei^  such,  all  such  as 
shall  be  sons,  shall  die  under  SI,  and  all  such  as  shall  be 
daug^^ers  shall  4ie  under  that  age  and  unmarried,  th^i  subr 
jeet  as  aforeeaid,  in  trust  for  T.  C.  the  second  eon  of  the  said 
■,  for  his  life^  with  reaainders  to  the  fiist  and  other 

smi9  albresaid^  and  to  hi^  daughters  aa  teMnts  jn  coB»ni 

1 
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No.  8.    tberedf  atibe  timefi  and  in  the  nmnmr  her^beibrd  meii^ 
^^l^^^'^^^  tioned,  and  until  defimk  dull  be  made  in  some  of  the 
son,  J?H.,  pAyiiient%  the  trustees  for  the  time  being  of  this  my 
^^^^      shell  from  time  to  time,  and  at  all  times  pennit  and  suffer  cnr 
duce  of  the  allow  mv  Said  aoH  J.  H»  and  his  assiirns  dnriuff  his  life  to  re* 
huV-yia^  mve  ,u>d  td»  the  t««t.,  u»oa,  and  unad  prodace  «>d  i^ 
^^^^    c6me  of  my  said  real  and  personal  estate,  and  of  erery  pari 
and  Turns,    thereof  (sabject  as  bereiabefim  mentioned)  to  and  for  his 
and  their  own  absolute  use  and  benefit  without  any  hin-^ 
drance,  interruption,  or  disturbance  whatsoeyer ;  and  in  esse 
Such  fon,    my  said  son  J.  H.  shall  with  his  own  monies  pay  or  advance 
payhig^  the  ^^  whble  or  any  part  of  the  principal  of  the  said  sum  of 
b^nf  a    90001.  then  and  in  such  oase,  and  to  that  extent  he  shall  be 
creditor  to  iuid  reoDain  a  crediler  upon  the  real  and  peraotial  fnnd  here^ 
for  the  '     ihbefore  made  liable  to  the  raising  and  payment  thereof,  and 
*^^^'         be  or  his  exeentbrs,  administrators  or  assigns  shall  and  may 
havfe  the  amount  of  the  principal  so  to  be  advanced  by  him 
raised  and  levied  by  the  ways  and  m^ns  aforesaid  by  and 
out  of  dm  said  real  and  personal  fimn  to  aild  for  his  and 
their  own  use  attd  benefit  togedier  with  intovest  thereof  firem 
the  tiiM  of  his  death,  if  the  same  shall  not  have  been  beforv 
raised  afker  the  rate  of  5/.  per  centum  per  annum ;  Provided 
hiterest  to  slso,  and  I  direct  that  from  and  after  my  decease,  interest 
roiil'^u^  moKy  at  the  rate  of  S  pounds  fiN*  one  hnHdred  pounds  for  a 
the  pur-      year  upott  ducfc  of  thfe  respective  portions  of  my  said  daugh- 
ters and  younger  sons  of  and  in  the  said  sum  of  800W.  there* 
iobefitre  provided  for  diem  as  shall  not  at  die  tame  of  my  de« 
cease  be  payable  by  virtue  of  this  my  will  shall  be  paid  by 
my  said  son  J.  H.  or  his  assigns  daring  his  life,  and  after  his 
death  by  the  penon  or  persmn  entiUed  to  the  fiind  shhfected 
to  the  payment  thereof,  and  in  defltolt  of  the  regular  payment 
thereof,  dmll  be  raised  «id  paid  by  the  said  trastees  for  dm 
time  being,  by  and  out  of  the  rmits,  issuee,  and  annual  pro- 
duce of  my  said  real  and  personal  eetate,  of  by  mortgage, 
sale,  or  other  disposition  ef  the  vrholo  or  a  sufioieMt  part 
ihereof  until  the  same  portioM  dmtl  respectively  become 
payaMe  tmder  the  directiens  of  this  my  w«U,  6t  unfit  the 
deafh  ofmy  said  wifi^  which  of  the  evertts  A$ll  first  happea^ 
die  aMie  interest  money  or  a  sufficient  part  thereof  to  be 
paid  into  the  hfixA  of  myaafd  wife  Smt  the  maintensriiite, 
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education,  and  safari  of  such  of  my  said  daughters  and    No.  8. 
younger  sons  to  whom  the  same  portions  shall  belong  during 
the  term  of  her  natural  life,  and  from  and  after  the  decease 
of  my  said  wife,  interest  after  the  rate  of  5/.  for  one  hundred  Interest  on 
pounds  for  a  year  upon  such  of  the  same  respective  portions  tions  tin 
as  well  original  as  accruing,  as  shall  not  at  my  death  be  pay-  P^y^^^ 
able  shall  be  paid  by  my  said  son  J.  H.  or  his  assigns  during 
his  life,  and  after  his  death  by  such  other  person  or  persons  as 
aforesaid,  and  in  defeult  of  such  payment  by  my  son  or  such 
person  or  persons  as  aforesaid,  the  same  shall  be  raised 
and  paid  by  the  trustees  for  the  time  being  of  this  my  wiH 
by  the  means  aforesaid  until  the  same  portions  shall  re-  To  heap, 
spectively  become   payable;   ana  the  whole,   or  a  sum-  mainte- 
cient  part  thereof  shall  be  applied  by  the  same  trustees  fi>r  ^^^>   ^* 
the  maintenance,  education,  cgnd  support  of  such  of  my  said 
•daughters  and  younger  sons  respectively  to  whom  the  same 
|>ortions  shall  belong.     JinA  I  direct  that  the  residue  (if  jhe  resi- 
any)  of  such  interest  money  after  maintaining  and  educating  ^^^i^^^" 
my  said  daughters  and  younger  sons  as  well  during  the  life 
of  my  said  wife  as  afterwards,  and  until  their  said  portions 
shall  respectively  become  payable  in  manner  aforesaid,  shall 
be  placed  out  or  invested  in  or  upon  government  or  real  se- 
curities, from  time  to  time  to  accumulate,  and  such  accumu- 
lation shall  go  along  with  the  principal  portions  fix>m  whence 
the  same  shall  arise.  And  it  is  my  will  and  I  hereby  declare  p  ^  f^ 
and  direct  that  it  shall  and  may  be  lawful  for  the  major  part  portions  to 
of  the  trustees  of  this  my  will  for  the  time  being,  when  and  j/neces-  ' 
so  often  as  they  shall  think  necessary,  to  raise  and  advance  ^IJards"^ 
by  and  out  of  the  rents,  issues,  and  annual  produce  and  in-  ^^  *<^- 

/.  -Ill  1  1  vancement 

coiue  of  my  said  real  and  personal  estate,  or  by  mortgage  or  in  the 
sale  thereof,  or  by  all  or  any  of  the  same  ways  and  means,  or  ^y  of%e 
by  such  other  ways  and  means  as  they  shall  think  proper,  ^um^^q 
any  sum  or  sums  of  money  for  the  purpose  of  apprenticing, 
placing  out,  or  other  advancement  of  any  one  or  more  of  my 
«aid  younger  sons  during  his  or  their  minority,  not  exceed- 
ing the  sum  of  300/.  for  each  son,  the  same  sum  and  sums  of 
money  to  be  taken  and  considered  as  and  in  part  of  the  por- 
tion or  share  or  respective  portions  or  shares,  as  well  original 
as  accruing,  of  such  son  and  sons  for  whom  the  same  monies 
«haU  be  so  advanced,  of  and  in  the  said  sum  of  8000/.  herain- 

TOL.  !!•  z 
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No.  8.  'before  directed  to  be  raised  for  the  benefit  of  fny  daughters 
^^^"^^^  and  younger  eons  as  aforesaid,  and  I  direct  that  my  said 
tions  of  the  trustees  and  their  executors,  administrators  and  assigns  shall 
f^be^for    ^^^^  ^"^  ^  possessed  of  and  interested  in  sudi  portion  or 
their  scpa-  portions,  as  well  original  as  accruing,  as  is  or  are  hereinbefort 
and  not  to  provided  for  such  of  my  younger  children  as  shall  be  a  daugh- 
dr  antic!-    ^^  ^^  daughters  by  and  out  of  the  said  sum  of  8000/.  when 
^^  by     and  as  thq  same  shall  be  paid  and  payable,  upon  trust  to 
place  out  or  invest  such  sum  or  sums  of  money  in  or  upon 
government  or  real  securities  at  interest  and  from  time  to 
0  time  to  alter  vary  and  transjpose  such  securities  and  funds, 

and  to  stand  and  be  possessed  of  and  interested  in  the  money 
so  to  be  placed  out  in  trust  to  pay  the  interest,  dividends, 
and  annual  produce  thereof  into  the  proper  hands  of  siicli 
daughter  or  daughters  according  to  her  or  their  share  or  re- 
spective shares  and  interests  therein,  or  into  the  hands  of  such 
ptrson  or  persons  as  she  or  they  by  any  note  or  writing  un- 
der her  or  their  hand  or  hands  shall  from  time  to  time,  but 
not  by  way  of  anticipation,  charge,  or  assignment,  appoint  to 
receive  the  same,  during  the  life  or  respective  lives  of  such 
daughter  or  daughters,  to  the  intent  that  the  same  may  be  for 
her  or  their  sole  and  separate  use,  and  may  not  be  subject  to 
the  debts,  controul,  disposition,  or  engagements  of  any  pre- 
sent or  future  husband  or  husbands  of  such  daughter  or 
daughters,  and  from  and  after  the  decease  of  such  daughter 
or  daughters  respectively  upon  such  trusts  and  to  and  for 
such  intents  and  purposes,  and  u^der  and  subject  to  such  pow- 
ers, provisos,  and  declarations  as  such  daughter  or  daughters 
respectively,  notwithstanding  her  pr  their  coverture,  by  her  or 
their  will  or  respective  wills,  or  any  writing  or  writings  pur- 
porting to  be  such  will  or  wills,  or  any  codicil  or  codicils  to 
be  signed  tod  published  in  the  presence  of,  and  to  be  attested 
by  two  or  more  credible  witnesses,  shall  direct  or  appoint; 
and  in  default  of,  and  in  the  mean  time,  until  some  sudi 
direction  or  appointment  shall  be  made,  and  as  to  so  much, 
and  such  part  or  parts  thereof,  whereof  no  such  direction  or  ap- 
pointment shall  be  made,  or  where  the  same  shall  not  be  a  com- 
plete and  entire  appointment  of  the  whole  interest  and  pro- 
perty therein,  in  trust  for  such  person  or  persons  of  the  blood 
and  kindred  of  such  daughter  or  daughters  living  at  the  time  of 
the  decease  of  such  daughter  <or  daughters  respectively^  as 
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would  by  virtue  of  the  statutes  of  distribution  have  become    No.  8. 
entitled  to  the  same.  And  my  will  is,  and  I  further  direct  that  ^^^^"^^ 
in  case  my  said  son  I.  H.  or  his  assigns  shall  happen  to  make  if  apon  de- 
default  in  payment  of  the  portions  hereinbefore  provided  for  ^a^Jtin 
my  younger  sons  and  daughters,  or  of  any  part  of  the  same,  or  the  por- 
in  payment  of  the  annuity  of  365/.  to  my  said  wife  or  any  monev 
other  sum  or  sums  of  money  herein  directed  to  be  paid,  when  ^jjljl^^ 
and  as  the  same  monies  shall  respectively  become  payable  by  f^c.  shiOl 

be  more 

virtue  of  this  my  will,  and  my  said  trustees  shall,  in  pursuance  than  the 
of  my  directions  for  that  purpose  given,  by  mortgage,  sale,  or  ed°the"* " 
other  disposition  of  all  or  any  part  of  my  said  real  and  per-  ^^^"^'"^2 
sonal  estate,  happen  to  raise  and  levy  more  money  than  will  upon  the 
be  sufficient  to  pay  such  sum  or  sums  of  money  upon  such  as  before^ 
default  as  aforesaid,  then  the  residue  of  the  money  so  raised  ^^cern-^ 
and  remaining  in  hand  after  application  of  a  sufficient  part  ing  the  set- 

tied  es* 

thereof  for  the  purposes  of  this  my  will,  shall  be  placed  out  tates. 

in  or  upon  government  or  real  securities  at  interest  in  the 

names  of  my  said  trustees,  who  shall  stand  and  be  possessed 

of  such  securitie  supon  the  same  trusts,  and  to  and  for  the  same 

intents  and  purposes,  and  under  and  subject  to  the  same 

powers  as  are  herein  expressed,  declared,  and  contained  of 

ftnd  concerning  my  real  and  personal  estate  or  such  of  them 

as  shall  be  then  subsisting  and  capable  of  taking  effect,  re-> 

gard  being  had  to  the  nature  of  the  fund  from  whence  the 

monies  so  to  be  invested  in  securities  shall  respectively  arise. 

And  I  do  hereby  authorise,  empower,  and  direct  the  trustees  Tmsteest* 

renew 

for  the  time  being  of  this  my  will  from  time  to  time  as  occasion  leases. 
shall  require,  and  as  they  shall  think  proper,  during  the  con- 
tinuance of  the  trusts  by  me  herein  declared  of  and  concern- 
ing my  said  leasehold  premises,  to  apply  for,  and  do  tlieir  en« 
deavours  to  renew  the  leases  or  respective  leases  of  the  same 
premises^  the  costs  and  charges  of  all  which  renewals  I  do  here- 
by charge  on  the  whole  of  my  real  and  personal  estate  so  here- 
by devised  and  bequeathed  to  my  said  trustees  as  aforesaid ; 
and  I  order  and  direct  that  all  new  leases  to  be  obtained  of 
the  same  leasehold  premises  shall  be  and  be  declared  to  be 
on  the  like  trusts,  and  subject  to  the  like  powers,  provisos, 
and  directions  as  are  herein  declared  of  and  concerning  th^ 
now  subsisting  lease  or  leases  of  the  same  premises,  or  such  P*'**^*'** 
of  the  same  trusts  as  shall  be  then  subsisting.    I  direct  pencet. 

z2 
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No.  8«    that  all  my  just  debts,  testamentary  and  funeral  expences 


shall  be  paid  by  my  executors  and  executrix  as  soon  as  con- 

Powf-r  to  •     xi  t        4* 

thetrufl-      veniently  may  be  after  my  decease;  and  I  declare  that  it 
^'raSnnd  *^*  «^n*  «»V  be  lawful  for  ray  said  son  J.  H^  T.  O.  and 


€0! 


debto,  &c.  W,  R.^  and  my  ^^  ^jf^  jj  jj  ^^^  ^^^  trustees  to  be  ap- 
pointed as  hereinafter  mentioned,  or  the  major  part  of  them 
for  the  time  being,  from  time  to  time  to  agree  and  compound 
with  any  person  or  persons  who  at  or  after  my  decease  shall 
be  debtors,  accountants  to,  or  who  shall  appear  or  pretend 
to  be  creditors  or  demandants  upon  mj  estate  and  effects,  or 
upon  my  trustees  or  executors  and  executrix  in  respect 
thereof,  in  all  cases  where  the  same  in  the  judgment  of  my 
said  trustees  and  executors  and  executrix,  or  the  major  part 
of  them,  shall  seem  necessary  or  reasonable,  and  to  take  such 
part  as  can  be  gotten  in  fliU  discharge  of  all  such  debts,  and 
also  to  give  such  consideration  as  will  be  accepted  in  full 
discharge  of  all  such  demands,  as  shall  be  thought  most  ad- 
vantageous for  my  estate  and  the  persons  interested  therein. 
Leasing  And  my  will  further  is,  and  I  hereby  deblare  that  my  said 
/  trustees  respectively,  shall  from  time  to  time  and  at  all  times 

have  full  power  by  indenture  or  indentures  under  their  re- 
spective hands  and  seals,  to  demise,  lease,  and  grant  my  said 
freehold,  copyhold,  and  leasehold  premises  or  any  part  or 
parts  thereof  unto  any  person  or  persons  for  any  term  or 
number  of  years  not  exceeding  21  years,  to  take  eflfect  in 
possession  and  not  in  reversion  or  by  way  of  future  interest, 
so  as  upon  all  such  leases  there  be  reserved  to  continue  pay- 
able quarterly  or  half  yearly,  during  the  term  thereby  to  be 
granted,  the  best  and  most  improved  yearly  rent  or  rents 
that  can  be  reasonably  had  or  got  for  the  same  without  tak- 
ing any  fine,  premium,  or  foregift,  and  so  as  in  all  such  leases 
there  be  contained  conditions  for  re-entry  for  non-payment 
of  the  rent,  and  so  as  no  clause' be  contained  in  any  of  the 
said  leases  giving  power  to  any  lessee  to  commit  waste,  and 
so  as  the  respective  lessees  execute  counterparts  of  all  such 
leases,  and  so  as  die  leases  of  the  said  copyhold  parts  of  the 
said  premises  be  made  according  to  the  custom  or  customs  of 
the  manor  or  manors  whereof  the  same  are  holden,  and  the 
leases  of  the  leasehold  parts  of  the  said  premises  be  made  to 
determine. before  determination  of  the  terms  or  interest  of 
my  said  trustees  therein.   Provided  also^  and  I  declare  and 
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direct  if  my  said  son  J.  H.  and  the  said  T.  O.  and  W.  R.    No.  8. 
or  any  two  of  them,  or  two  of  any  future  trustees  to  be  ap-  _. 

.  \  Clause  for 

pointed  as  hereafter  is  mentioned  shall  die  or  be  desirous  of  changing 
being  discharged  of  and  from,  or  refuse  or  decline  to  act  or  ^""'^^* 
become  incapable  of  acting  in  the  trusts  hereby  in  them  re- 
posed as  aforesaid,  before  the  said  trusts  shall  be  fully  per- 
formed or  discharged,  then  and  in  such  case,  and  when  and 
as  often  as  the  same  shall  happen,,  it  shall  and  may  be  lawfnt 
for  the  trustees  so  declining  to  act,  or  the  executors,  or  ad- 
ministrators of  such  of  them  so  dying,  by  any  writing  or 
writings  sealed  and  delivered  by  them,  and  to  be  attested  by 
two  or  more  credible  witnesses  from  time  to  time  to  nomi- 
nate substitute  or  s^point  any  other  persons  to  be  trustees  in- 
the  stead  or  place  of  the  trustees  so  dying  or  desiring  to  be 
discharged,  or  refusing  or  declining  to  act,  or  becoming  in- 
capable of  acting  a^  aforesaid,  so  that  there  be  at  all  times 
^ee  acting  trustees  of  this  my  will  until  the  trusts  thereof 
shall  be  fully  completed;  and  in  de&ult  of  such  appointment 
it  shall  be  lawful  for  my  younger  children^  or  any  of  them,  in 
Uke  manner  to  appoint  such  new  trustees,  and  which  I  here* 
bj  direct  to  be  done  accordingly,  and  that  mj  will  may  be 
strictly  complied  wiih  in  this  my  request;  and  I  direct  that 
when  and  as  often  as  any  new  trustees  shall  be  nominated 
and  appointed  as  aforesaid,  all  the  said  trust  estates,  monies, 
securities,  and  funds  shall  be  thereupon  with  all  convenient 
speed  conveyed,  assigned,  and  transferred  in  such  sort  and 
manner,  and  so  as  that  the  same  shall  and  may  be  legally 
and  eifectually  vested  in  the  surviving  or  continuing  trustees 
of  the  same  trust  estates,  monies,  and  premises,  and  such 
new  trustees  jointly,  or  if  there  shall  be  no  such  continuing 
trustees,  then  in  such  new  trustees  wholly,  to  for  and  upon 
such  and  the  same  trusts  intents  and  purposes  as  are  herein- 
before declaredor  expressed  of  and  concerning  the  said  trust 
estates,  securities,  monies,  and  premises  as  aforesaid,  or  such 
of  them  as  shall  be  then  subsisting  and  capable  of  taking  ef- 
fect ;  and  that  all  such  new  trustees  shall  and  may  in  all  things 
act  and  assist  in  the  management  and  carrying  on  and  exe- 
cution of  the  trusts  to  which  they  shall  be  so  appointed,  as 
folly  and  effectually,  to  all  intents^  effects,  constructions,  and 
purposes  whatsoever,  and  shall  have^  and  be  considered  as 
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No.  8.  invested  with  such  and  the  same  powers  and  authorities  as  if 
they  had  been  originally  in  and  by  this  my  will  nominated 
trustees  for  the  purposes  for  which  such  new  trustees  shall 
be  appointed,  any  thing  hereinbefore  contained  to  the  con* 
trary  hereof  in  any  wise  notwithstanding.  And  I  appoint  my 
said  wife  during  her  widowhood,  guardian  of  aU  my  in&nt 
children  living  at  my  death,  or  born  afterwards,  until  the  son& 
shall  attain  the  age  of  21  years  and  the  daughters  shall  at- 
tain that  age  or  be  married ;  and  after  the  decease  or  second 
marriage  of  my  said  wife  which  shall  first  happen,  I  appoint 
the  said  T.  O.  and  W.  R.  and  the  survivors  and  survivor  of 
them  guardians  and  guardian  of  my  said  infant  children  as 
aforesaid ;  and  I  appoint  my  said  son  J.  H.  and  the  said 
T.  O.  and  W.  R.  and  my  said  wife  executors  and  executrix 
of  this  my  will.  I  give  to  each  of  them  the  said  T.  O.  and 
W.  R.  the  sum  of  100/.  on  condition  of  their  respectively, 
acting  in  the  trusts  and  execution  of  this  my  will  but  not 
otherwise ;  and  I  give  to  my  said  son  J.  H.  and  the  said 
Devise  6f   f.  O.  and  W.  R.  their  heirs  and  assigns  all  such  real  estates 

the  mopt-  °  . 

gage  and  as  are  now  vested  m  me  by  way  of  mortgage  in  order  to  en- 
tatesofthe  ^^^^  them  with  the  greater  ease  and  convenience  to  recover, 
the^niL^*^  receive,  and  get  in  the  money  secured  by  such  mortgages  for 
tecs  to  get  the  purposes  of  this  my  will ;  and  I  give  to  my  said  son 
mortgage  J.  H.,  T.  O.,  and  W.  R.  all  such  real  estates  as  are  now 
to  hoid'the  ▼^8*®^  *"  ^®  Upon  any  trust  or  trusts,  to  hold  the  same 
trnstes-      ^q  j^y  gajj  goy  J.  H.,  T.  O.,  and    W.  R.  their    heirs 

tates  upon  "^    .  ni      . 

the  trusto  and  assigns  upon  the  trusts  affecting  the  same.  Provid- 
tbe*7ame.  ^  always,  and  it  is  my  will  and  mind,  and  I  do  hereby  de* 
clare  that  it  shall  and  may  be  lawful  to  and  for  my  said  son 
J.  H.,  T.  O*  and  W.  R.  and  all  future  trustees  to  be  ap- 
pointed as  hereinbefore  mentioned,  their  and  every  of  their 
executors  and  administrators,  by  and  out  of  ail  or  any  of  the 
monies  which  by  virtue  of  this  my  will  shall  come  to  their  or 
any  of  their  hands,  to  detluct,  retain  to,  and  reimburse  them- 
selves and  himself,  and  to  pay  or  allow  to  his  and  their  co- 
executors,  co-executrix,  and  co-trustees  or  co-trustee  all  such 
costs,  charges,  and  expences  as  they  respectively  shall  and 
may  sustain,  expend  or  be  put  unto,  in  or  about  the  execu- 
tion of  this  my  will,  or  any  of  the  trusts  herein  contained ; 
and  also  that  they  and  their  respective  executors -and  admi* 
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nistrators  Rhall  be  charged  and  charg^ble  onlj,  every  of  No.^- 
fhem  for  and  with  his  and  their  own  respective  receipts,  pay- 
ments, acts,  and  wilfiil  de&ults,  and  not  otherwise,  and  shall 
not  be  charged  or  chargeable  with  or  for  any  sum  of  money 
other  than  such  as  shall  actually  and  respectively  come  to  his 
or  their  hands  by  virtue  of  this  my  will,  nor  with  or  for  any 
loss  or  damage  which  may  happen  in  or  about  the  execution 
thereof,  or  any  of  the  trusts  hereby  declared,  without  his  or 
Hieir  wilful  default  respectively*    In  witness  whereof  I  the 
said  J.  H.  the  elder  have  to  this  my  last  will  and  testament 
contained  ii|i  eleven  sheets  of  paper  set  my  hand  to  the  first  ten 
sheets,  and  my  hand  and  seal  to  this  last  sheet  the  SOth  day 
of  April  in  the  year  of  our  Lord  1805. 


No.  9. 

A  WiU  chiejhf  settling  renewable  leases  upon  collate^ 
ral  relations;  with  other  dispositions  of  personal 
estate, 

TlilS  is  the  last  will  and  testament  of  me  L.  P.,  of 


Whereas,  under  the  .will  of ,  deceased,  I  am  entitled 

in  expectancy,  on  the  death  of  the  survivor  of ^,  and 

,  to  the  absolute  interest  of,  and  in  divers  lands, 

tithes,  and  other  hereditaments,  situate,  lying,  arising,  and 

being  in  the  several  parishes  of ,  and ,  and 

elsewhere  in  the  county  of ,  and  held  by  and  un- 
der certain  leases  for  years,  renewable,  under  the  dean  and 
chapter  of  ■  .  And  whereas  I  am  also  entitled,  un- 
der, and  by  virtue  of  an  indenture  of  settlement,  bearing 
date  the  SOth  day  of  October,  1804,  in  the  event  of  my  sur- 
viving   ,  to  certain  monies,  stocks,  funds  and  se- 
curities, which  have  arisen  from  the  sale  of  ,  in  the 
county  of              *»,  and  which  are  vested  in  the  names  of 
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No.  10*  tees  sbftU  tbink  most  fit  for  their  respective  benefit  and  adran^ 

tage.    And  I  direct  that  my  aaid  trustees  shall  stand  pos* 

maintc-      sessed  of  the  net  surplus,  or  remainder  of  the  whole  of  tha 

nance  of  -j        .j  ^  «  .  .  * 

the  child-    Baid  residue  of  my  estate,  effects,  anq  property  m  t^^^  »^h 

snnipthfely  ^^^  ^^^  ^^^  ^°^7  absolute  use  and  benefit  of  w^  hepbew, 

Scildn**  to  '  >  ^  younger,  his  executors  and  administrators,  and 

his  nephew  to  be  paid,  transferred,  and  disposed  of,  .as  be  or  they  shall 

*         fi*om  time  to  time  direct ;  and  my  will  is,  that  all  the  legacies 

and  bequests  hereby  given,  shall  be  paid  and  appropriated 

by  my  said  trustees  for  the  time  being,  as  soon  aa  conye- 

Cause  for  niently  may  be  after  my  decease.  And  I  fiirther  declare  it  to 

tnistecs,     be  my  will,  and  I  do  hereby  direct,  that  in  case  the  said • 

or  any  or  either  of  them,  or  any  succeeding  or  future  trns* 
tee,  or  trustees  shall  die,  or  be  desirous  of  being  di8chaif;ed 
from,  or  become  incapable  of  acting  in  the  same  trusts  before 
the  same  shall  be  fully  executed  and  performed,  that  then^ 
and  in  every  such  case,  it  shall  and  may  be  lawful  to  and  for 
the  surviving  or  continuing  trustees  or  trustee  of  this  my 
will,  for  the  time  being,  or  the  executors  or  administrators 
of  such  survivor,  by  any  writing,  under  his  or  their  hand 
and  seal,  or  hands  and  seals,  and  to  be  attested  by  two  or 
more  credible,  witnesses,  to  nominate  or  appoint  any  other 
fit  and  respectable  person  or  persons  to  be  a  trustee,  or  trus« 
tees,  for  the  purposes  aforesaid,  or  such  of  them  as  shall  be 
then  subsisting,  or-  capable  of  taking  eflSsct,  in  the  place  or 
stead  of  the  trustee,  or  trustees,  so  dying,  or  desiring  to  be 
discharged,  or  becoming  incapable  of  acting  in  the  said 
trusts,  and  that  when  and  so  often  as  any  such  new  trustee 
or  trustees  shall  be  nominated  and  appointed  as  aforesaid^ 
the  surviving,  or  continuing  trustees  or  trustee  for  the  time 
being,  or  the  executors  or  administrators  of  such  survived 
shall  assign  and  transfer  my  said  Unist  estate  and  property, 
so  and  in  such  manner  (so  for  as  the  nature  thereof  will  ad- 
mit,) as  that  the  same  may  become  vested-  in  such  new  trus- 
tee, and  the  surviving  or  continuing  trustee  or  trustees 
jointly,  or  in  such  new  trustee  only,  upon  the  trusts,  and  to 
4  and  for  the  intents  and  purposes  hereinbefore  declared  of 

and  concerning  the  said  trust  estate  and  property  respec- 
tively, and  which  shall  be  then  subsisting,  or  capable  of  tak- 
ing e&ct^  and  so  firom  time  to  time;  andsuch  new  trustee  and 
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trustees  ehall  and  may  act  in  tlie  execution  and  management  No.  10. 
of  the  trusts  aforesaid,  and  shall  have,  and  be  considered  as 
invested  with  such  and  the  same  powers  and  authorities,  as 
if  he  or  they  had  been  originally  appointed  by  this  my  will ; 

and  ftirther,  that  they,  the  said ,  or  any,  or  either  of 

them,  or  their,  any,  or  either  of  their  executors  or  adminis- 
trators, shall  not  be  answerable  for,  or  liable  to  make  good 
any  tasual,  or  involuntary  loss,  which  i^t  any  time  or  times 
na  j  accrue  or  happen  of  or  unto  the  .said  trust  monies,  or 
the  securities  for  the  time  being  in  which  the  same  shall  be 
invested,  or  any  part  thereof,  or  with  respect  to  any  other  part 
of  the  said  trust  estate,  without  his  or  their  wilful  default ;  nor 
shall  they,  or  any  of  them,  be  answerable  or  accountable,  the 
one  for  the  other,  or  others  of  them,  or  for  the  acts,  deeds,  re- 
ceipts, payments,  neglects,  or  defaults  of  the  other  or  others  of 
them,  but  each  of  them  for  his  own  acts,  deeds,  receipts  and 
payments  only,  and  for  such  monies  only,  as  shall  actually  come 
to  his  pr  their  several  and  respective  hands,  and  not  for  any 
money  or  stock,  for  which  they,  or  any  of  them,  shall  join  in 
any  transfer,  or  sign  any  receipt,  or  receipts,  for  conformity 
only,  nor  with  or  for  any  loss  or  damage  which  may  happen, 
by  depositing  all  or  any  of  the  trust  monies  aforesaid,  in  any 
bank  or  banker's  hands,  or  elsewhere,  for  safe  custody,  nor 
with  or  for  any  other  loss  or  damage  which  shall  or  may 
happen  in  or  about  the  execution  or  exercise  of  all  or  any 
of  the  trusts  aforesaid,  without  their  wilful  defaults.    And 
that  it  shall  and  may  be  lawful  to  and  for  them,  the  said 
trustees  re.<:pectively,  and  their  respective  executors  and  ad- 
ministrators, from  time  to  time,  by  and  out  of  the  trust  mo- 
nies, which  shall  come  to  their,  or  any  of  their  hands,  in  the 
first  place  to  deduct  and  retain,  and  reimburse  to  themselves 
respectively,  and  allow  to  their  or  his  co-trustee,  or  co-trus- 
tees, all  such  loss,  costs,  charges  and  expences  whatsoever, 
as  he,  they,  or  either  of  them,  shall  or  may  respectively  pay, 
suffer,  sustain,  expend,  or  be  any  way  put  unto,  in,  or  about 
the  execution  of  all  or  any  of  the  trusts  or  powers,  here« 
inbefore  mentioned  or  created,  or  any  matter  or  thing  iniany  . 
vise  relating  thereunto. 
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DirectioDS 
ft3  to  place 
and  man- 
ner of  in- 
tennent 


Appoint- 
inent  of 
execnton. 

Beqaeathfl 
a  certain 
quantity 
of  stock  in 
the  public 
Innas  to 
liii  execv- 


THIS  is  the  last  will  and  testament  of  me,  J.  S.,  of  T., 

in  the  county  of — ^,  esquire  :  first,  I  will  and  direct^ 

that  in  case  I  shall  die  within  the  distance  of  10  miles  from 

S.,  in  the  said  county  of ,  my  body  may  be  interred 

in  the  parish  church  there  (where*  my  late  wife,  A.  S.  lies 
buried,)  in  a  decent,  but  very  plain  manner,  at  the  discretion 
of  my  executors,  hereinafter  named,  (who,  in  «case  of  any 
occurrence  taking  place  to  prevent  my  being  buried  at  the 
place  above-mentioned,  may  dii'ect  my  interment  at  such 
other  place  as  they  shall  judge  most^  proper,)  the  expences 
attending  which  interment,  and  also  all  my  just  debts^  and 
the  expences  of  proving  this  will,  and  also  the  legacies 
hereinafter  by  me  given,  I  do  direct  my  executors  to  pay 
and  discharge  as  soon  as  conveniently  may  be  after  my  de- 
cease.   I  do  hereby  constitute  and  appoint  A.  B.,  of 

,  C.  D.,  of y  and  E.  F.,  of ,  to  be  the 

executors  of  this  my  will ;  and,  in  the  first  place,  I  give  and 
bequeath  to  them,  the  said  A.  B.,  C.  D.,  and  E.  F.,  as  such 
my  executors,  the  capital  stock  or  sum  of  8000/.  five  per 
cent,  annuities,  or  so  much  of  such  other  stock  standing  in 
my  name  at  the  time  <^  my  decease,  as  will  be  suiBcient  to 
produce  the  annual  sum  of  400/. ;  and  in  case  I  shall  not,  at 
the  time  of  my  decease,  have  sufficient  stock  standing  in  my 
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name,  to  produce  that  sum  annually,  then  I  give  and  b^    No.  II* 
queath  to  my  said  executors  so  much  money  as  will  be  suP-         "^ 
ficient  to  purchase  so  much  stock  in  one  or  other  of  the  par- 
liamentary  funds  of  Great  Britain,  (according  to  the  then 
•current  price  thereof)  as  will  produce  such  annual  sum, 
(which  stock  I  do  hereby  direct  my  executors  to  purchase 
accordingly,)  upon  .trust,  that  they,  my  said  executors,  do  ?^^**®^^ 
and  shall  cause  the  said  stock  to  be  transferred  into  their  owii  ferred  into 
names,  jointly  with  the  trustees  or  trustee  under  the  settle-  nameM^ 
ment  or  contract  made  on  my  marriage  with  my  present  ^^q*^^'* 
wife,  J.  S. ;  and  do  and  shall  pay  the  interest  or  dividends  of  the  tnu* 
arising  from  such  stock  to  my  said  wife,  (when  and  as  the  settlement 
same  shall  from  time  to  time  arise  and  be  received,)  during  ^adeonT* 
her  life,  for  her  own  use  and  benefit :  and  from  and  after  the  *^^  ^^^^ 

,  tor's  niai^ 

decease  of  my  said  wife,  J.  S.,  my  will  is,  and  I  do  hereby  riage. 
direct,  that  the  stock  hereinbefore  by  me  given  or  directed  T?^*^^^* 
to  be  purchased  for  her  benefit,  shall  sink  into,  and  become  to  hb  wife 
part  of,  my  residuary  estate,  and  shall  go  and  be  applied  ac«  and  ^ter^' 
cording  to  the  dispositions  hereinafter  byihe  made  of  the  ^feprind- 
same.    Provided,  and  I  do  hereby  expressly  declare  my  will  P^l  to  sink 
to  be,  that  the  provision  made  by  this  my  will  for  my  said  become 
wife,  J.  S.,  is  by  me  intended  to  be,  and  to  be  accepted  by  ^totort** 
her,  in  lieu,  and  in  full,  satisfaction  and  recompence  of  all  reaidaary 
such  benefit  or  provision,  as  I  have,  by  such  marriage  settle-  xhat  the 
ment,  or  contract,  provided  or  made,  or  covenanted,  agreed,  ^*^?  P*"^ 
or  contracted  to  provide,  or  make  for  her,  either  by  way  of  Wa  wife 
annuity,  or  otherwise  howsoever ;  also,  I  give  and  bequeath  itea  of  Jier 
to  A.  B.,  C.  D.,  and  E.  P.,  the  sum  of  6000/.  of  lawful  mo-  ^"""^^^^ 
ney  of  Great  Britain,  upon  trust,  that  they,  my  said  execu-  tiien  gives 
tors,  or  the  survivors  or  survivor  of  them,  or  the  executors  his^ra*^ 
or  administrators  of  such  survivoe,  do  and  shall,  with  all  con-  ^^^' 
venient  speed,  place  out  and  invest  the  same  sum,  and  every  the  same  in 

part  thereofl  in  their  or  his  own  names  or  name  in  the  public  '"  ^^i^ 
*  names* 

stocks  or  funds  of^Great  Britain,  or  on  real  or  government 
securities  in  England,  at  interest,  and  do  and  shall  stand  and 
be  possessed  of  and  interested  in  such  last-mentioned  stocks, 
funds,  or  securities,  upon  the  sereral  trusts,  and  to  and  for 
the  several  ends,  intents,  and  purposes,  and  with  under  and 
subject  to  the  several  powers  and  provisos  hereinafter  ex* 
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No.  II.  prcMed,  and  declared  of  and  concerning  the  same,  diat  u  to 

"        say,  upon  trust,  that  they,  my  said  executors  and  trustees,  or 

the  trustees,  or  trustee,  for  the  time  being,  do  and  shall 

To  transfer  transfer,  assiffn,  and  pay  the  said  last-mentioned  stocks. 

and  aMign    /•,,., 

the  same     funds,  and  securities  unto  all  and  every  the  child  and  child* 
^^^r'     ^^^^  of  ray  daughter,  Mary  Elisabeth  L.,  (wife  of  J.  L-  C, 

to^e'  ^^'  ^^^'^  ^^  ^^^  county  of ,)  by  her  present  husband,  (other 

children  of  than  and  except  an  eldest  or  only  son,  or  an  eldest  daugh* 
danghter,    ^^9  entitled  for  the  time  being  to  the  estate  at  B.,  aforesaid 
acc^d^c    ^^^^^  ^^  entailed  on  the  eldest  child  of  their  marriage)  at 
to  the  ap-   such  age,  day,  or  ^me,  if  there  be  but  one,  and  if  more  than 
of  the  said  One,  then  at  such  respective  ages,  days,  or  times,  and  in  such 
^*  ^  ^     parts,  shares,  and  proportions,  and  subject  to  such  condi- 
tions, restrictions,  and  limitations  over,  (such  limitations 
over  to  be  for  the  benefit  of  some  or  one  of  the  said  child- 
ren) as  my  said  daughter,  M.  E.  L.,  at  any  time  or  times 
during  her  life,  by  any  deed  or  deeds,  writing  or  writings, 
with  or  without  power  of  revocation,  to  be  sealed  and  deli- 
vered in  the  presence  of,  and  attested  by  two  or  more  cre- 
dible witnesses,  or  by  her  last  will  and  testament  in  writigg, 
or  any  writiiig  in  the  nature  of,  or  purporting  to  be  her  last 
will  and  testament,  or  any  codicil  or  codicils  thereto,  to  bt 
signed  and  published  in  the  presence  of,  and  attested  by  two 
or  more  credible  witnesses,  (whether  she  shall  be  covert  or 
sole,  and  notwithstanding  any  coverture  she  may  be  under) 
And  in  de-  direct  or  appoint ;  and  in  delault  of  such  direction  or  ap- 
tidiiitment'  P^intment,  then  upon  trust,  that  they,  my  said  executors  and 
among  the   trustees,  or  the  survivors  or  survivor' of  them,  or  the  execu- 

children 

c«|aaUy,  tors  or  administrators  of  such  survivor,  do  and  shall  transfer 
▼onOM'pf^*  the  said  stocks,  funds,  or  securities  to  such  child,  if  there  shall 
be  but  one,  and  the  same  shall  be  a  daughter,  on  her  attain- 
ment to  the  age  of  SI  years,  or  day  of  marriage,  provided 
the  same  is  contracted  with  the  consent  of  my  said  daugh- 
ter, M.  E.  L.,  or  if  a  son,  upon  his  attainment  to  the  age  of  ' 
SI  years;  and  if  there  shall  bo  more  such  children  than  one^ 
then  my  will  is,  that  the  same  stocks,  funds,  and  securities, 
in  de&ult  of  such  direction  or  appointment  as  aforesaid, 
be  equally  divided  between  or  among  them,  Aaxe  and  share 
alike ;  the  share  or  shares  of  sttdh  of  them  as  shall  be  a 
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daughter  or  daugbtqra,  to  be  transferred  to  her  or  them  re^  No.  11. 
fpectively,  on  her  or  their  attaining  her  or  their  age  or  re-  ""^^^^^^^ 
spective  ages  of  21  years,  or  on  the  day  or  respective  days 
of  her  or  their  marriage,  which  shall  first  happen,  (provided 
•och  marriage  shall  be  had  with  the  consent  of  my  said 
daughter  M.  E.  L.)  ;,and  the  share  or  shares  of  such  of  them 
as  shaU  be  a  son  or  sons  to  become  vested  in  him  or  them 
respectively,  on  his  or  their  attaining  his  or  their  age  or  re- 
spective ages  of  31  years.    Provided  nevertheless,  and  I  do  That  anj 
hereby  declare,  that  the  appointment  to  be  made  by  my  said  mei^'of 
daughter  M.  E.  L.,  of  any  such  portion  or  portions  as  afore-  JiaDd*^. 
said,  pursuant  to  the  power  her,einbefore  given  to  her,  shall  ^^  in  cue 
not  be  invalidated  or  prejudiced  by  any  omission  or  default  appoint- 
of  her  appointment  of  the  residue  of  such  portions,  under  (H*  wboai^^the 
by  virtue  of  any  such  direction  or  appointment,  made  pur-  ^^^^  ®^. 
anant  to  the  same  power,  but  that  any  such  child  or  children  come  in 
who  shall  be  benefited  by  any  such  partial  appointoient  shall  MMt,  until 
have  or  be  entitled  to  no  further  or  other  share  of  or  in  the  ^^^^^  ^^ 
unappointed  residue  of  the  said  stocks,  funds  and  securities,  i^uch  of 
liiitil  every  other  child  shall  have  received  so  much  of  such  pointed  re- 
unappointed  residue  as  will  make  his  or  her  share  or  portion  will  nule 
equal,  if  not  otherwise  so,  to  that  of  the  child  so  taking  un-i  tbeirsharM. 
der  such  direction  or  appointment  as  aforesaid.    Provided^ 
and  I  do  hereby  declare,  that  if  any  such  child  or  children^ 
being  a  son  or  sons,  shall  depart  this  life  before  he  or  they 
shall  attein  his  age,  or  their  respective  ages  of  SI  years  (with* 
out  leaving  lawful  issue  of  his  or  their  body  or  bodies)  or  be* 
ing  a  daughter  or  daughters  shall  depart  this  lite  befoi^e  sho 
or  they  shall  attein  her  age  or  their  respective  ages  of  21 
years,  or  be  married,  then  and  in  default  of  any  such  direc- 
tion or  appointment  as  aforesaid,  the  share  or  shares  of  him, 
her,  or  them  so  dying,  of  and  in  the  said  stocks,  funds,  and 
securities,  shall  go  and  accrue  to  the  survivors  or  survivor, 
or  others  or  other  of  such  children,  and  be  equally  divided 
between  or  among  them,  if  more  than  oiie,  share  and  share 
alike,  and  be  tranferable  at  such  ages,  days,  and  times 
as  his^  her,  and  their  original   portion  or  portions  shall^ 
by  virtue  of  this  my  will,  become  transferable  as   afore* 
said ;  and  that  in  case '  of  the  death  of  any  other  pf  tho 
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No.   IL  said  children  (without  having   lawful  issue  before  such. 

'^'^^'^^'^^  accruing  or  surviving  share  or  shares  shall  become  vested 

as  aforesaid)  then  every  such  accruing  or  surviving  share 

or  shares  shall  again  become  subject  and  liable  to  such  iiir- 

ther  right,'  chance,  contingency,  or  condition  of  accruer  or 

survivorship,  as  hereinbefore  is  declared,  touching  the  ori- 

In  c«ie  of  ginal  portion  or  portions.    Provided  nevertheless,  and  I  do 

•nSlcavTM  hcr^^'y  expressly  d^Iare,  that  in  case  any  such  child  or 

issue,  such  children  shall  have  left  issue  of  his  her  or  their  body  or  bodies 

iss«e  to  ,  . 

take  the  lawfully  begotten,  then  my  will  is,  that  such  issue  shall  have 

their  re-  ^^d  be  entitled  to  such  share  or  shares  of  and  in  the  said 

Bpecttve  stocks,  funds,  and  securities  as  his,  her,  or  their  deceased 

the  same  parent  or  parents  would  have  had  and  been  entitled  to  uo- 

time  as  is  der  this  my  will,  if  living,  (such  share  or  shares  to  be  trans^ 

clvedwitii  ^"*^^  *®  such  issue,  at  such  age  or  time  as  heretnbefbredc- 

respect  to  clared  with  respect  to  the  transfer  of  their  parents'  shares). 

the  shares      .     ,  «      ,  -  ,  . ,  ^  , 

of  their  par  And  upon  further  trust,  that  they  my  said  executors  and 
^^^\        trustees,  or  trustee  for  the  time  beinff,  do  and  shall  pay  and 

The  inte-  '  ©>  r  -? 

restoftheir  apply  the  dividends,  interest  and  proceeds  of  the  share  or 
shares  to^  shares  of  such  of  the  said  children  as  shall  not  have  acquired 
be  applied  ^  nested  interest  in  the  share  or  shares  hereinbefore  provided 

m  matute*  ^  ^  ^ 

nance.  or  intended  for  him,  her,  or  them,  for  or  towards  his,  her^ 
or  their  maintenance  and  education  respectively,  until  the 
same  respectively  shall  become  transferable,  until  which 
That  the  period  it  is  my  will  that  my  said  daughter  M.  E.  L.  shall  (if 
t  *havc^the  ^^^  ^^^^  SO  long  live)  have  and  be  entrusted  with  the  main- 
educatiou   tenance,  education,  and  controul  of  her  said  children,  and 

and  main-      in.*  •!  «i** 

teoance  of  Shall  receive  from  mv  said  trustees  or  trustee,  such  divi- 
Ten.  '  dends,  interest,  and  proceeds,  for  the  purpose  of  enabling 
The  said  her  to  Undertake,  carry  on,  and  defray  the  expencev  ot  tfie 
50ool!tobe  same.  Provided,  and  my  will  is,  and  I  do  hereby  expressly 
received  in  declare,  that  the  said  sum  of  5000/.  hereinbefore  ffiven  and 

heuandsa-     ,  .  ° 

tisfaction  directed  to  be  laid  out  for  the  benefit  of  the  younger  child- 
sum  of  refi  of  my  said  daughter  M.  E.  L.  by  the  said  J.  L.  C,  her 
cored  by*  P^^seut  husbaud,  is  by  me  meant  and  intended,  and  shall 
bond,  to  be  acGordiuffly  be  considered,  and  be  accepted  and  takes,  as 

paid  to  the         ,  .     ,.  ,  ^  ,,        .-      .  ,  ^    . 

husband  of  and  in  lieu  and  full  satisfaction  and  recompence  of  the  sum 
ter  onlS    of  5000/.  which,  by  a  bond  executed  by  me  previous  to  the 


carriage,    marriage  of  my  said  daughter  with  her  said  husband,  I  hav* 
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iecored  to  be  paid  for  the  benefit  of  such  younger  children.  No.  11. 
according  to  his  appointment,  which  appointment,  by  reason  ^-^^^^^^ 
of  the  mental  imbecillity  of  the  said  J.  L.  C^  cannot  now  be  which  said 
made  in  a  proper,  reasonable,  and  effectual  manner.    And  pardon  ^ 
therefore,  my  will  further  is,  and  I  do  hereby  accordingly  cannotnow 
direct  and  declare,  that  in  case  any  claim  or  demand  shall  the  has- 
be  made,  and  any  proceedings  at  law  or  in  equity  shall  be  accouDt°of 
eommenced  or  instituted,  either  by  the  said  J.  L.  C,  or  by  ^|^?^^ 
any  other  person  or  persons,  in  his  name,  or  on  his  account  lity. 
(NT  behalf  or  claiming  by,  from,  through,  or  under,  or  in  fo^soch'™ 
trust  fer  him,  upon,  or  in  respect  of  the  said  bond,  or  the  ^^^^"  ^^ 
■aid  sum  of  5000/.  thereby  secured,  or  any  part  thereof,  or  np  and  litir 
any  interest  to  arise  therefrom,  my  said  executors  and  trus-  tniAteesare 
tees,  or  the  trustees  or  trustee  for  the  time  being,  shall  ^d^defray 
forthwith  apply  to  the  High  Court  of  Chancery,  for  redress  ^^  «*- 
against  such  claim  and  demand,  or  adopt  such  proceedings  of  the  resi- 
as  they  shall  be  advised  to  pursue  hy  their  counsel,  for  re-  |^^  ^^ 
aisting  the  same;  theexpences  of  -obtaining  which  opinion 
of  counsel,  and  of  such  application  to  the  said  court,  and 
of  all  such  other  proceedings  as  shall  be  advised  and  adopted 
as  necessary  to  resist  such  claim,  I  do  hereby  empower  and 
direct  my  said  executors  and  trustees,  or  the  trustees  or 
trustee  for  the  time  being,  to  pay  and  discharge  out  of  my 
residuary  personal  estate.    And  my  will  further  is,  and  I  And  if  any 
do  hereby  expressly  order,  that  in  case  any  person  or  per-  prosecnte 
sons,  for  whom  or  for  whose  benefit  a  prpvision  is  hereby  *"y  ^^^^ 
made,  or  intended  to  be  made,  shall  make  or  prosecute  any  bond,  thi» 
daim  or  demand  for  or  in  respect  of  the  said  bond,  or  the  be  void. 
■aid  sura  of  5000/.  or  any  part  thereof,  then  and  from  thence- 
forth such  person  or  persons  shall  be  utterly  excluded  and  de- 
barred from  all  benefit  or  provision  under  or  by  virtue  of  this 
my  will,  or  of  the  dispositions  therein  contained.    Provided 
also,  and  my  will  is,  and  I  do  hereby  further  direct,  that  in 
case  all  and  every  the  child  and  children  of  my  said  daughter 
M.  E.  L.,  by  the  said  J.  L.  C,  her  present  husband,  (other 
than  and  except  an. eldest  or  only  son,  and  an  eldest  or  only 
daughter,  entitled,  for  the  time  being,  to  the  said  estate  at 
B.  aforesaid)  who,  being  sons,  shall  depart  this  life  under 
the  age  of  SI  years,  without  leaving  lawful  issue  of  their, 
oj  any  of  th?ir  bodies^  ov  being  daughters^  shall  depart  this 
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Uo.  II.  life  uii^  that  ag;e  and  without  having  been  nuLrried,  theif 
^'^^^^^^  they,  my  said  executors  and  trustee?,  or  the  trustees  of 
ti*u8tee  for  the  time  being,  shall  stand  possessed  of,  and  in<* 
terested  in  the  said  stocks,  funds,  and  securities,  or  so  much 
thereof  as  shall  remain  unappointed  or  undisposed  o^  as 
aforesaid,  in  trust  for,  &c. 
^eMtdr         And  I  do  hereby  also  give  and  bequeath  to  the  said  A.  B., 
8001.  capi*  C!.  D.,  and  E.  t^.,  their  executors,  administrators  and  as* 
l5l*tnM^**^  signs,  the  capital  stock,  or  sum   of  800/.  five  per  cent* 
teesytopay  annuities,  or  so  much  of  such  other  stock  standing  in  my 
dends  to     name  at  the  time  of  my  decease,  as  will  be  sufficicrnt  to  pro* 
Mn  of^U   ^^^  ^^  annual  sum  of  40/. ;  and  in  case  I  shall  not,  at  the 
daughter,    fime  of  my  decease,  have  suflBcient  stock  standing  in  my 
shall  come  name,  to  produce  that  sum,  then  I  give  and  bequeath  to 
tessimTof   ^J  ^^  executors  and  trustees,  so  much  money  as  will  be 
the  estate   sufficient  to  purchase  so  much  stock  (according  to  the  then 
on  him,  by  current  price  thereof)  as  will  produce  such  annual  sum, 
fori  in  the  Upon  trust,  that  they  my  said  executors  and  trustees,  or  the 
uiTvi^en    ^^^^^^  ^i*  trustee  for  the  time  being,  do  and  shall  cause  the* 
he  shaU      same  to  be  transferred  into  their  or  his  otvn  names  or  name, 
possession  and  do  and  shall,  until  my  grandson  J.  L.,  the  eldest  son  of 
tied^Mtate  ^7  daughter  M.  E.  L.,  shall  come  into  possession  of  the 
^l  \(  if  .    estate  at  B.  aforesaid,  (so  entailed  on  the  eldest  child  of 

•hall diem  '  ^ 

the  life,  the  marriage  of  my  said  daughter  and  her  present  husband,  ^ 
fatber,then  ^  hereinbefore  mentioned)  pay  the  interest  or  dividends 
D^teltMiDk  ^^^^R8»  ^^  ^^  ^^^  stock,  unto  my  said  grandson  J.  L.  and 
fyo  the  re-  his  assigns,  and  authorise  and  empower  him  and  them  to 
receive  the  same  to  and  for  his  own  use  and  benefit.  Pro- 
vided, and  my  will  is,  and  I  hereby  direct,  that.firom  and 
after  the  decease  of  my  son-in-law,  the  aforesaid  J.  L.  C 
whereby  my  said  grandson  J.  L.  will  com^  into  possession 
of  the  said  estate  at  B.,  aforesaid,  or  be  entitled  to  the  re- 
ceipt of  the  rents,  issues,  and  profits  thereof^  or  in  case  my 
said  grandson  shall  depart  this  life  in  the  lifetime  of  his 
said  fe;ther,  then  from  and  after  his  decease,  whichever  ^all 
first  happen,  the  stock  hereinbefore  by  me  given,  or  directed 
to  be  purchased  for  the  benefit  of  my  said  grandson,  shall 
sink  into  and  become  part  of  the  residue  of  my  personal 
estate,  and  shall  go  and  be  applied  according  io  the  dispo- 
sitions thereof  hctreinafter  contained.    And  I  do  hereby  give 
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and  bequeath-  to  each  of  my  grand^dangfaters,  S.  and  M.,  No.  II. 
(over  and  above  their  share  in  the  said  sums  of  5000/.,  as  ""^^^^^^ 
two  of  the  younger  children  of  my  said  daughter,  M .  E.  L/.,  ti«nal  legs! 
by  the  said  J.  L.  C,  her  present  husband,  and  oyer  and  ^^  ^^^^ 
besides  such  other  shares  and  benefit  as  they  respectively  daushtem 
fehall  have  or  take  under  this  my  will)  the  sum  of  1000/.  of 
lawful  money  of  Great  Britain,  to  be  an  interest  vested  in 
ihetn  respectively  on  their  respectively  attaining  the  age  of 
81  years,  or  on  their  respective  days  of  marriage,  with  such 
consent  as  hereinbefore  mentioned,  which  shall  first  hap- 
pen^  nevertheless  the  actual  payment  thereof  shall  be  post- 
poned until  after  the  decease  of  my  said  daughter,  M.  E.  L. 
(who^  during  her  life,  shall  have  and  be  entitled  to  the  in- 
terest and  produce  thereof).      Provided,  and  I  do  hereby 
declare,  that  in  case  either  of  my  said  grand-daughters  S, 
and  M*  shall  depart  this  life  before  she  shall  attain  her  age 
of  21  years,  or  be  married,  then  the  sum  of  1000/.  hereinbe- 
fore given  to  her,  (in  the  event  of  her  attaining  such  age  or 
Being  married)  shall  go  and  be  paid  to  the  survivor  of  my 
said  two  grand-daughters,  to  become  vested  and  payable  as 
Iiereinbefore  is  mentioned  in  respect  to  her  original  share* 

And  in  case  bpth  my  said  grand-daughters  S.  and  M.  shall 
depart  this  life  under  the  age  of  21  years,  and  without  hav- 
ing been  married,  then  the  said  two  several  sums  of  1000/. 
(hereinbefore  given  to  them  in  the  event  of  their  attaining 
such  age,  or  being  married  as  aforesaid)  shall  sink  into  and 
become  part  of  my  residuary  personal  estate,  and  shall  go  and 
be  applied  according  to  the  dispositions  thereof  hereinafter 
ccmtained.  And  I  do  hereby  give  and  bequeath  to  my  said  Gi? es 
executors  and  trustees  the  like  sum  of  1000/.  of  like  lawful  f^iJ^b^ 
money,  upon  trust,  that  they  my  said  executors  and  trus-  thetrusteet 

"*       **  inthefonds 

tees,  or  the  trustees  or^  trustee  for  the  time  being,  do  and  in  tiieir 
shall  lay  out  and  invest  the  same  in  their  or  his  own  names  areto'ap. 
or  name,  in  or  upon   government  or  real  securities  in  v|Je^,*|'" 
England,  at  interest ;  and  do  and  shall  during  the  minority  maintain. 
of  my  natural  son  (1)  J.  S.  now  aged  Idyears  or  thereabouts,  tatoe/naT 

turalion. 


(1)  Illegitimate  children  may  take  when  bosn  by  their  naaief  of 
rapaUtioni  or  by  words  clearly  describing  them,  and  the  nde  is^ 
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No.  11.  born  at ^  on  the  2Sd  day  of  October  1789,  now  at 

school  at f  pay,  apply,  and  dispose  of  the  dividends, 

interest,  or  proceeds  of  the  said  last-mentioned  stocks,  fiuids 
and  securities  for  and  towards  his  maintenance  and  ednca- 
tion,  and  in  providing  clothes  and  other  necessaries  fiv  him, 
in  such  way  as  my  said  trustees  or  trustee  shall  think  advis- 
And  when  able :  and  apon  further  trust,  that  when  and  so  soon  as  ray 
of  age  to     said  natural  son  J.  S.  shall  have  attained  the  full  age  dS  21 
^'^ock    y^^^  A^  ^^^  nay  said  executors  and  trustees,  or  the  trus- 
to  him  for   tees  or  trustee  for  the  time  beimr,  do  and  shall  transfer  and 
assign  the  said  stocks,  funds,  and  securities  unto  my  said  na- 
With  liber-  tund  SOU,  to  and  for  his  own  use  and  benefit    Provided 
^cer^n^^  nevertheless,  and  I  do  hereby  declare,  that  it  shall  and  may 
sum  as  an   ]^  lawful  to  and  for  my  said  executors  and  trustees,  or  the 
fee,  or  for  trustees  or  trustee  for  the  time  being,  to  raise  by  and  out  of 
£im  oat.      the  said  stcdcs,  fiinds,  and  securities,  upon  which  the  said 
sum  of  1000/.  shall  be  so  invested,  any  sum  or  sums  of  mo- 
ney, not  exceeding  in  the  whole  the  sum  of /•  for  the 

purpose  of  placing  out  my  said  natural  son  J.  S.  appren- 
tice, or  otherwise  for  preferring  or  advancing  him  in  or' to 
any  profession,  business  or  employment,  and  to  pay,  apply, 
aud  dispose  of  the  money  so  to  be  raised  for  any  of  those 


that  they  must  be  pointed  out  by  clear  description,  for  the  law 
shews  them  no  favour.  And  if  a  man  devises  to  sach  natunl 
children  as  shall  be  bom  of  J«  S.,  such  children  born  after  the  mak- 
ing of  the  will  shall  not  take,  Metham  v,  Duke  of  Devon,  1  P* 
Wms.  529.  nor  even  a  child  in  ventre  sa  mere;  for  besides  the 
objection  on  the  ground  of  immorality,  a  bastard  cannot  take 
until  he  has  gained  a  name  by  reputation,  which  cannot  be  before 
he  is  born.  Thus,  under  a  bequest  ^^  to  such  child  or  children,  if 
more  than  one,  as  A.  may  happen  to  be  enseint  of  by  me,''  a  na- 
tural child,  of  which  A.  was  then  pregnant,  was  held  incapable  of 
taking.  Though  the  Master  of  the  Rolls,  Sir  W.  Grant,  seemed 
to  think  that  a  bequest  to  the  natural  child,  of  which  a  particolar 
woman  was  enseint,  without  reference  to  any  person  as  the  father, 
might  probably  be  good,  as  there  was  no  uncertainty  in  the  be- 
quest. The  case  was  decided  upon  the  rule  of  law  which  does  not 
Acknowledge  a  natural  child  to  have  any  father,  even  by  repatA* 
tton,  before  its  birth.    £arle  v*  Wilson^  17  Vezt  Jon.  KiS* 
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purposes  accordingly,  in  sueh  way  and  manner  as  they  or  he  Ko«  U. 
sball  judge  most  adviseaMe  for  his  benefit.    (Provided  ne-  ^-^^^^^^ 
rertheless,  and  I  do  hereby  expressly  dechire^  that  no  de-  JJ|JjfJJ^^ 
duetion  or  abatement  shall  be  made  ont  of  tiie  said  sum  of  of  ioooi.to 

.         •         be  appliiid; 

1000/1  for  or  on  account  of  any  bills  that  may,  at  the  time  inpa^ng 
of  my  decease,  be  due  or  be  accruing,  for  or  in  respect  <^J^^iny|gt 
the  maintenance,  education,  or  clothing  of  my  said  natural  ^^JlJ^'j?^ 
8on  J.  S. ;  but  that  such  bills  shall  be  defrayed,  with  tiie  thesidd 
rest  of  my  debts,  out  of  my  residuary  personal  estate,  before 
any  dirision  thereof  shall  be  made.  ^ 

Provided,  and  my  will  is,  and  I  do  hereby  d^lare,  that  Thii8um,tf 
in  case  my  said  natural  son  J.  S.  shall  depart  this  lifo  before  ed,  t*  sink 
he  shall  attain  the  full  i^  of  91  years,  then  the  said  sum  of  ^^^^   '^ 
1000/.  hereinbefore  given  and  directed  to  be  laid  out  for  his 
benefit,  or  the  stocks,  funds,  or  securities  wherein  or  upon 
which  the  same  shall  then  be  invested,  or  so  much  thereof 
as  shall  not  have  been  applied  or  disposed  of  for  the  ad- 
vancement or  preferment  of  my  said  natural  son,  according 
to  the  authority  hereinbefore  contained  and  given  for  that 
purpose,  shall  sink  into  and  become  part  of  my  residuary. 
perscmal  estate,  and  shall  accordingly  be  applied  upon  the 
trusts  hereinafter  by  me  directed  concerning  the  same.    And  gurtn  to- 
I  do  hereby  give  and  bequeath  to  my  said  wife,  J.  S.  for  her  j^  ^^if^ 
own  use  and  benefit,   all  my  household  furniture,  plate,  tare,  pi^ 
Un^i,  china,  liquors^  provisions,  and  other  household  goods  nayli^non,. 
and  furniture  that  may  be  in  and  about  my  dwelling  house    ^' 
at  the  time  of  my  decease,  save  and  except  all  books,  pa-  Sacbbook» 
pers,  and  manuscripts,  it  bein^g  my  will  and  desire,  and  I  umay^^ 
do  hereby  direct,  that  such  of  the  said  bodes  and  papers  as  "^^^JjJ- 
diall  be  necessary  for  settling  or  elucidating  my  a&irs  or  or  eiuci- 
ooncems,  shall  be  delivered  to  my  executors  hereinafter  affain,  to 
mentioned,  and  that  such  of  the  same  books,  papers,  and  tort?^^*^ 
manuscripts  as  shall  not  be  necessary  for  that  purpose,  shall  ^i!^^^ 
be  delivered  to  my  said  daughter  M.  E.  L.,  to  be  pre^ierved  papers  to 
or  destroyed,  or  otherwise  disposed  o^  as  she  shall  think  ter.   " 
fit.     Also  I  give  and  bequeath  to  my  said   wife  J.  S.  the  tool,  to  hit 
sum  of  SOO/.  for  the  purpose  of  providing  mourning  for  monmin^. 
herself  and  chHdren :  and  also  the  sum  of  SOL  for  mournine  ^-  for  Ui» 
to  her  servants :  also  I  give  to  my  said  wife  five  guineas  for  monoiin^. 
a  ring  for  herself  and  7/.  10^.  for  six  mourning  rings,  of  fiye  goi* 
VOL.  II.  2  b 
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No.  11.  twenty-five  shillings  each,  for  any  six  persons  she  may  think 
^^^'"^^^^^^  proper  to  give  them  to.    Also  I  give  to  my  aforesaid  grand-- 
ling,  and    ^on  J.  li.,  my  diamond  ring,  and  to  my  grandson  W.  L. 
8ivrin«to  (8^^^^  ^^  of  my  said  daughter,  M.  E.  L.)  or  such  other 
fliends.       son  of  my  said  daughter,  as  at  the  time  of  my  decease  shall 
cific  be-      he  the  second  son  in  seniority,  my  gold  watch,  or  in  case 
qnesu.        ^^  g^jj  watch  shall  be  worn  out,  lost,  or  destroyed,  30/^ 
in  lieu  thereof:  and  I  give  to  my  nephew,  R.  C.  D.,  200/., 
to  be  paid  to  him  at  my  death.    I  give  to  each  of  my 
said  executors,  hereinbefore  by  me  appointed,  twenty  gui- 
neas for  their  care   and  trouble  in  the  execution  of  tiiis 
my  will ;  and  also  a  ring  of  the  value  of  twenty-five  shil-^ 
lings :  also  I  give  to  my  servant,  S.  (for  her  care  and  atten- 
tion to  me,)  twenty  guineas,  to  be  paid  to  her  within  one 
Testator     month  next  after  my  decease.     And  as  to  all  the  rest,,  resi- 
Se^est      du®  ^^^  remainder  of  my  personal  estate  and  effects  what- 
*f  h^'**'**  soever  and  wheresoever,  whereof  or  whereto,  I  or  any  per- 
Bonaiesute  gon  or  persons  in  trust  for  me,  Hliall,  at  the  time  of  my  de- 
tnutees.      cease,  be  possessed  or  entitled,  (and  not  hereinbefore  by  me 
otherwise  disposed  of,)  and  whereof  I  have  power  to  dispose 
by  will,  I  do  hereby  give  and  bequeath  the  same  unto  my 
said  executors,  upon  trust,  that  they  the  said  A.  B.,  C>  D.,. 
and  E.  F.,  or  the  survivors  or  survivor  of  them,  or  the  exe« 
cutors  or  administrators  of  such  survivor,  do  and  shall,  with 
all  convenient  speed,  collect,  get  in,  and  receive  such  part 
thereof  as  shall  consist  of  money,   or  securities  for  money, 
To  convert  and  do  and  shall  convert  into  money  such  part  thereof  as 
lnto"mo^      shall  not  consist  of  money,  or  securities  for  money,  and  lay 
ney,  and     Q^t  and  invest  the  same,  and  every  part  thereof,  in  their  or 

Jtlaceitout      ,  '.  .,^ 

n  the        his  own  names  or  name,  in  the  parliamentary  stocks  or  funds 

en  govern-  ^^  Great  Britain,  or  on  real  or  government  securities  in 

ment  or       Enorland,  at  interest ;  and  do  and  .shall  stand  and  be  pos^ 
realsecun-  . 

tiesinEng-  sessed  of,  and  interested  in,  all  such  stocks,  funds,  or  secu-^ 

A  d'  to  laities,  upon  the  several  trusts,  and  to  and  for  the  several 

stand  po8-  ends,  intents,  and  purposes,  and  with,  under,  and  subject 

the  said  to  the  several  powers  and  provisos  hereinafter  expressed  and 

ftlmu' and  declared,  of  and  concerning  the  same,  that  is  to  say,  upon 

secnnties  tfust,  that  they  my  said  executors  or  trustees,  or  the  trus* 

upon  trust,  '  .  .  . 

to  pay  the   tees  or  trustee  for  the  time  being,  do  and  shall,  during  the 
tad  din-     natural  life  of  my  said  daughter,  M.  E.  L.  pay  the  din-^ 
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diends,  interests,  and  proceedn  of  the  said  last-mentioned  No.  11. 
stocks,  funds,  and  securities,  unto  such  person  or  persons  ^^^^^^ 
only,  and  for  such  intents  and  purposes  only,  as  my  said  jq^  his 
daughter,  M.  E.  L.  shall,  by  any  writing  or  writings  under  Jlf" fj  wick 
her  hand,  from  time  to  time,  notwithstanding  her  present  p«rtoiM  a* 
or  any  future  coverture,  direct  or  appoint,  and  in  de&ult  of  notwith-' 
snch  direction  or  appointment,  do  and  shall  pay  the  same,  h^covfr- 
or  so  much  thereof  as  she  shall  or  may,  from  time  to  time,^°^f>^'"<5^ 

•"  '   and  ap- 

bappen  to  make  no  direction  or  appointment  of  into  the  pro-  point. 
per  hands  of  my  said  daughter,  M.  E.  L.,  for  her  sole  and  ^"^  *"  ^'^^ 
separate  use  and  benefit,  exclusively  of  her  present  or  any  potntment,- 
future  husband,  who^  shall  not  intermeddle  therewith,  nor  proper 
shall  the  same  or  any  part  thereof  be  subject  or  liable  hu°dan°h- 
to  the  power,  control,  debts,  or  engagements  of  any  sucb^*  ter,  for  her 
husband,  but  the  receipts  of  my  said  daughter,  M.  E.  L.,.  parate  use* 
and  of  such  person  or  persons  as  she  shall  or  may,  from  time 
to  time^  direct  or  appoint  to  receive  the  same,  shall,  notwith- 
standing her  present  or  any  future  coverture,  be  good  and 
effectual  releases  and  discharges  for  the  same,  or  so  much 
thereof  as  in  such  receipts  shall  be  expressed  or  acknow-^ 
ledged  to  have  been  received.    Provided  nevertheless,  and*  ProWsa 
my  will  is,  and  I  do  hereby  expressly  declare,  that  my  said  ^*  ^^^ 
daughter,  M.  E.  L.,  shall  not  have  power  to  sell,  assign,  fhaii  not 
mortgage,  or  otherwise  incumber  the  said  dividends,^  inte-  or  antici- 
rest,  and  proceeds,  or  any  part  thereof,  by  anticipation^  s^d^dM- 
whilst  in  the  hands  of  my  said  trustees  or  trustee ;  and  from  ^^^nds. 
and  after  the  decease  of  my  said  daughter  M.  E.  L.  (or  in  tiie  daugh- 
her  life-time,  if  she  shall  direct  the  same  by  any  deed  or  pjjnt  ^'^ 
writing  under  her  hand  and  seal,  executed  in  the  presence  samerither 

_  in  her  life*' 

of,  and  attested  by,  credible  witnesses,)  upon  trust,  that  time,  or  af. 
they,  mj  said  executors  and  trustees,  or  the  trustees  or  **'  *' 
trustee  for  the  time  being,  do  and  shall  transfer,  assign  and 
pay  the  said  last-mentioned  stocks,  funds,  and  securities 
unto  all  and  every  the  child  and  children  of  my  said  daugh* 
ter,  M.  E.  L.,  whether  by  her  present  or  any  after-taken 
husband  (other  than  and  except  an  eldest  or  only  son,  or  an 
eldest  daughter,  entitled  for  the  time  being  to  the  estate  at 

B aforesaid,)  according  to  her  appointment,  by  deed 

or  will,  in  like,  manner^  as  hereinbefore  declared,  with  re* 

Sb2 
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Ko.  IL  spect  tm  the  stocks,  funds  or  seearities,  wherein  or  upon 
which  the  said  sum  of  500/.  (hereinbefore  given)  shall  be  in- 
hStofJ^  vested,  and  in  default  of  such  direction  or  appointment,  then 
pointaiciit  upon  trust,  that  they  my  said  executors  and  trustees,  or  the 
aaoBf  her  trustees  or  trustee  for  the  time  being,  do  and  shall  transfer, 
couaUy,      assign,  and  pay  the  same  stocks,  funds,  or  securities  unto  all 

▼hroniiip    *^  ^^^^  *^®  ^'"*^  "^  children  of  my  said  daughter  M.  E.  L. 
eteept  an    whether  by  her  present  or  any  future  husband,  (other  than 
or  eldest '  and  exocpt  an  eldest  or  only  son  or  an  eldest  daughter  en- 
cnStiedM  ^^  ^  aforesaid)  in  like  manner  and  with  the  like  condi* 
^^^i^f***^*    tion  of  survivorship  and  power  of  maintenance  and  educa- 
tion to  and  amongst  all  such  children,  and  subject  to  all  such 
powers,  provisos,  and  restrictions  as  hereinbefore  decliu«dy 
with  respect  to  the  stocks,  funds,  or  securities,  wherein  or 
upon  which  the  said  sum  of  5000/.  shall  be  invested.    Pro- 
vided also,  and  my  will  is,  and  I  do  hereby  further  direct, 
thai  in  case  all  and  every  the  child  and  children  of  my  said 
daughter  M.  E.  L.  whether  by  her  present  or  any  fViture 
husband  (other  than  and  except  an  eldest  or  only  son,  or 
only  daughter,  entitled  for  the  time  being  to  the  aforesaid 
estate  at  B.)  shall  depart  this  life  before  their  said  shares  or 
any  of  them  shall  have  become  vested  according  to  the  direc- 
tions of  this  my  will^  then  my  said  trustees  or  the  trustees  or 
trustee  for  the  time  being  shall  stand  possessed  oi^  and  in- 
terested in,  all  and  every  the  stocks,  funds,  and  securities, 
wherein  or  upon  which  my  said  residuary  personal  estate,  or 
any  part  thereof,  shall  be  placed  out,  or  invested  (or  so  much 
thereof  as  shall  remain  unappointed  or  undisposed  of  as  afore- 
2|"J*J/''  said,)  in  trust,  &c.  Provided  always,  and  my  will  island  1  do 
teet  te        hereby  declare  that  it  may  be  lawful  to  and  for  my  said  trustees, 
tam^ee    ^^  ^®  trustees  or  trustee  for  the  time  being,  (with  the  consent 
^J^^^     and  approbation  of  my  said  daughter  M  •  E.  L.  signified  in  writ- 
ing under  her  hand,  if  living,  and  if  she  shall  be  then  dead, 
then  of  the  proper  authority  of  my  said  trustees  or  trustee  for 
the  time  being,)  to  sell  and  transfer  all  or  any  of  the  stocks, 
flmdfl,  or  securities,  wherein  or  upon  which  any  part  of  my 
property  shall  be  placed  out  or  invested,  in  pursuance  of  tins 
my  will  (but  not  without  the  consent  in  writing  of  my  said 
wife  J,  S.  if  living,  in  case  any  of  the  stocks,  ftands^  or  secu^ 
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ritie8,dbectedtobe8oldortran8ferred,8hallibmpiirtaftte  No.  IL 
Hiecttrity  or  proTision  hereinbefore  deTisedibr  the  benefit  of  ^^^^^^ 
my  said  wife  during  her  life)  and  to  lay  out  and  invest  tl^ 
money  to  be  produced  by  or  from  such  sale  or  transfer,  in  or 
upon  any  other  of  the  parliamentary  stocks  or  funds  of  Grreat 
Britain,  or  on  any  other  real  securities  in  En^and,  at  inter* 
«st,  and  from  time  to  time  (with  the  like  consent  and  appro* 
.bation  as  aforesaid,)  to  vary,  alter,  and  transpose  all  such 
atocks,  funds,  and  securities  for  others  of  the  like  nature, 
vrhen  and  so  often  as  it  shall  be  desirable  or  conrenient  so  to 
do ;  and  that  they  my  said  trustees,  or  the  trustees  or  trus- 
tee for  the  time  being,  do  and  shall  stand  possessed  of,  and 
I  interested  in,  all  such  new  or  other  stocks,  funds,  or  securi- 
lies,  upon  such  and  the  same  trusts,  and  for  sudi  and  the 
same  inleats  and  purposes,  and  with,  under,  and  aubject  to 
aveh  and  the  same  powers,  provisos,  declarations,  and  agree* 
ments  as  are  hereinbefore  declared  or  contained,  concerning 
the  stocks,  funds,  or  securities,  frqpn  tilie  sale  or  ^ransdbr 
wbereof  sudb  new  stocks,  funds,  or  securities  respectively 
ahaU  arise,  or  such  of  them  as  shall  be  then  subsisting  or  ca* 
pable  of  taking  efkct    Provided  also,  and  my  will  further  Chiuet  for 
is,  and  I  do  hereby  .declare,  that  if  my^aid  trustees,  or  ei-  trni^et^ 
.ther  of  theni)  or.  any  of  their  respective  executors  or  admi-  *^^.  ^^ 
niatrators,  or  any  fiiture  trustee  or  trustees  to  be  appointed  ^  and  in* 
in  the  stead  or  place  of  :lhem,  or  any  of  them  as  het^inafter    ^ 
18  mentioned,  or  any  of  their  respective  executors  or  admi- 
.•nistrators,  shall  die,  or  be  desirous  of  being  discharged  from, 
or  deeline  to  act,,  or  become  incapable  of  acting,  in  the  exe- 
eution  of  the  trusts  hereby  in  them  reposed,  or  any  of  tiiem, 
then  and  in  such  ease,  and  when  and  so  often  as  the  same 
shall  happen,  it  shall  and  may  be  lawfid  to  and  for-my  said 
•daughter  M.  E.  I^.,  by  any  writing  or  writings,  under  her 
.band  and  seal,  (but  having  the  consent  of  ray  said  wife  J.  Si^ 
if  living)  to  nominate  and  appoint  any  other  person  or  per* 
sons  to  be  a  trustee  or  trustees  in  the  stead  and  place  of  the  x 
tnistae  or  trustees  so  dying,  or  desiring  to  be  discharged,  or 
.deelining  or  becoming  incapable  of  acting  as  aforesaid,  and 
that  when  apd  so  pflten  as  any  new  trustee  or  trustees  shall 
be  so  nomipated  or  aj^inted  as  aforesaid,  all  Ae  trusti| 
jBMita^jrtooksyiiuids,  securities,  and  premises,  which  shall  h% 
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No.  11. 

ilien  vested  in  ihe  trustee  or  trustees  so  dying  or  desiring  to  be 

discharged,  or  declining  to  act,  or  becoming  incapable  of  act- 
ing as  aforesaid,  either  solely,  or  jointly  with  any  other  trus- 
tee or  trustees,  shall  be  tiiereupon  with  all  conrenient  speed 
assigned  and  transferred  in  such  sort  and  manner,  and  so  as 
-that  the  same  shall  and  may  be  legally  and  effectually  vested 
in  the  surviving  or  continuing  trustee  or  trustees  of  the  same 
trust  monies,  stocks,  funds,  securities,  and  premises,  and  such 
new  or  other  trustee  or  trustees;  or  if  there  shall  be  no  con- 
tinuing trustee  of  the  same,  then  in  such  new  trustees  only, 
upon  the  same  trusts  and  for  the  same  intents  and  purposes 
as  are  hereinbefore  expressed  and  declared  of  and  concern- 
ing the  same  respectively,  or  such  of  them  as  shall  be  tfaeo 
subsisting  or  capable  of  taking  «flfect ;  and  that  all  and  eveiy 
'Buch  new  trustees  shall  and  may  in  all  things  act  and  assist 
•in  the  management,  carrying  on,  and  executing  of  the  seve* 
ral  trusts  herein  expressed  and  contained,  as  fully  and  effec- 
tually to  all  intents  and  purposes,  as  if  he  en*  they  had  been 
originally  appointed  in  and  by  these  presents,  or  as  the  trus- 
tee or  trustees,  in  or  to  whose  place  he  or  they  shall  succeed, 
might  have  done  if  living,  and  continuing  to  act  in  the  exe- 
cution of  the  said  trusts.    And  I  do  appoint  my  said  execu- 
tors to  be  the  guardians  of  my  several  grand-children,  and 
of  my  said  natural  son  J.  S.,  during  their  respective  minori- 
ties.   And  my  will  further  is,  and  I  do  hereby  declare  and 
direct  that  my  said  executors  aiid  trustees,  and  such  new 
trustees  as  may  be  appointed  in  pursuance  of  the  power 
liereinbefore  contained,  and  each  of  them,  their  and  each  of 
their  executors,  administrators,  and  assigns,  shall  be  charged 
and  chargeable  only  with  and  for  so  much  of  the  said  trust 
monies,  and  premises  as  they  respectively  shall  actually  re- 
ceive ;  and  that  one  of  them  shall  not  be  answerable  or  ac- 
countable for  the  others  or  othm*,  or  for  the  acts,  receipts, 
neglects,  or  defaults  of  the  others  or  other  of  them,  but  each 
of  them  only  for  his  own  acts,  receipts,  neglects,  or  de&uUs; 
nor  shall  they,  or  any  of  them,  be  answerable  or  accountable 
for  any  banker,  broker,  or  other  person  with  whom  or  in 
whose  hands  any  of  the  said  monies  may  be  placed  for  safe 
custody  or  otherwise,  in  the  execution  of  any  of  the  said 
trusts^  nor  for  the  insuflkiency  or  deficiency  of  any  stocky 
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unds,  or  securities,  in  or  upon  which  any  of  such  monies  No.  12. 
may  be  invested,  in  pursuance  of  and  in  conformity  to  this 
fny  will,  nor  for  any  other  misfortune,  loss,  or  damage,  which 
-may  happen  in  the  execution  of  the  aforesaid  trnst,  or  other* 
wise  in  relation  thereto,  unless  the  same  shall  happen  by  or 
through  their  own  wilful  defaults  respectively.  And  also 
that  they  my  said  trustees  and  executors,  and  such  new  trus- 
tees as  may  be  so  hereafter  appointed  as  aforesaid,  and  each 
and  every  of  them,  their  and  each  and  every  <^  their  execu- 
tors, administrators,  and  asaigpns,  «hall  and  may  out  of  the 
monies,  which  shall  come  to  their  respective  hands,  by  vir- 
tue of  the  trusts  aforesaid,  retain  to  and  reimburse  himself 
and  themselves,  and  allow  to  his  and  their  co-trustees  and 
•co-trustee,  all  costs,  charges,  and  expences  which  they  <»*  any 
of  them  may  respectively  sustain,  expend  or  be  put  unto,  ia 
or  about  the  execution  of  the  trusts  aforesaid,  or  in  anywise 
relating  thereto.  And  lastly,  I  do  hereby  revoke  all  former 
and  other  wiUs  by  me  at  any  time  heretofore  made* 


No.  12- 


A  WiU  equally  dividing  the  testator's  whole  substance 
between  his  two  9ons,  being  his  otUy  children,  sub- 
ject to  a  provision  for  his  widow. 

THIS  is  the  last  will  and  testament  of  me,  H.  L.  C.  of 
^  Sec.  Esq.;  my  soul  I  humbly  recommend  (1)  to  the 


(1)  Of  late  years  it  has  been  the  fashion,  for  there  is  a  fashion 
even  hi  the  but  acts  of  a  man's  life,  to  omit  these  solemn  preambles. 
I  confess  myself  an  approver  of  them,  as  beUering  it  to  be  aseful 
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No.  IS.  nercy  of  Jklmiglity  Gk»d,  and  I  desire  that  my  body  may  be 
interred  without  any  imneoeieary  pomp  or  expenoe,  in  eaeh 
epot  as  my  executors  may  think  convenient  and  proper  fiir 
4hat  puipese.  in  the  first  place,  I  charge  ail  my  estale  and 
^tt&ciBy  of  every  descriptiony  with  the  payment  of  my  debtB, 
Mineral  uid  testamentary  expences  and  siieh  legaeies  fs  I 
shall  hereinafter  bequeath ;  and  sulgect  thereto,  I  give,  de- 
me,  and  bequeath  uatx>  n^  friends  R.  and  8.  all  my  mea- 
suages,  fiurms,  land*,  estates,  and  faereditameols,  with  the  ap- 
l^ttrtenaneeB,  wheresoever  situate;  and  also  all  my  personal 
estate  and  effisds  Wfaaftseever  and  wheresoever,  to  and  to  the 
use  of  tlism  the  said  R*  and  6^  their  hdn,  executoifi,  adni^ 


to  the  ftttrriYiiig  relatiyes  of  the  tsstator  to  draw  their  attention  to 
the  tremendoHS  coaseqaenoes  of  the  separation  of  soul  and  body,  at 
a  seaBon  of  impressibility  and  reflection. 

A  gentleman  has  put  into  my  hands  a  will  of  one  of  the  Judges^ 
madejustaftertherestoration,  the  preamble  of  which  seems  to  me 
to  be  affecting  and  interesting. 

In  the  name  of  €rod,  Amen,  I,  Thomas  L.,  of,  &c.  one  of  the 
Barons  of  his  Majesty's  Conrt  of  Exchequer,  finding  myself  op« 
^pressed  with  many  infirmities  of  body,  throngh  age  and  suffering 
in  these  latter  times,  which  puts  me  in  remembrance  that  I  have  no 
long  tinie  to  continue  in  tbb  life,  and  that  It  is  my  duty  to  settle 
•and  dispose  of  that  small  remainder  of  estate  which  it  has  pleased 
God  ia  his  mercy  and  goodness  to  preserve  to  me,  when  so  many 
virtuous  men  have  lost  all  their  possessions  through  the  calamities 
of  these  unhappy  times,  do  make  this  my  last  will  and  testa* 
meat;  first  I  commend  my  soul  to  the  Lord  of  life,  trusting 
tiiat  through  tiie  merits  and  satisfaction  of  his  Son  I  shall  obtain 
pardon  fcr  my  many  transgressions ;  and  that  having  finished  ttese 
days  of  misery  and  mortality,  I  shall  inherit  everlasting  quiet ;  and 
I  give  my  body  to  the  earth,  whereof  it  was  made,  to  be  decently 
faiterired,  withoutany  superfluous  charge  or  expence.  In  humUe  hope 
that  it  will  rise  a  glorious  body  at  tiie  general  Eesunection.. 

By  the  following  extract  from  the  will  of  the  late  Mr.  Burke,  it 
Wiliiie  seen  thai  hu  sentiuieiils  eu  liiis'peiB^xeinciued  with  these 
above  expressed. 

^  First,  acGordh^  to  the  ancient,  good,  and  laudable  cnstem,  of 
^  whicfaaBjr  heaiiMft  underntMiding  jectifuiae  the|«opxie^y  I  hCM 
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nslratora,  and  aasigss,  for  ever,  upon  the  trwtm  nevertiM-  No.  Vi. 


len,  and  to  and  for  the  inteotoaiid  purpose^  and  with,  an- 
4der,  and  sabjeet  to  Uie  several  powers,  proTiaoBi  liaiitatioD%  «ivet  aU  - 
and  deckratioBB  hersinafter  Umked,  expresied,  and  de-  tytouvf^' 
dared",  of  and  eoaneraing  the  same  respectively,  (that  u  to  ^^^ 
aay)  upon  trust,  that  Aegr  or  the  sarvivor  of  them,  or  the  Upon  tnist 
iMrs,  ex^enton,  administratorB,  or  assigns  of  sueh  surviTQir,  rente  and 
asilong  aslhey  or  he  shall  continne  to  reeeive  the  rents,  is-  {fj*^  ®^ 


eves,  and  profits,  of  any  of  my  said  houses,  tenements  aad  •uf«B  ud 
faereditaineBts,  under  the  dispositions  of  this  wiU,  ^or  aay  of  menti  to 
iOmbj  do  see  that  the  smne  are  hqpt  in  all  euhstantial  and  ^l,^ 
necessary  repair,  and  that'the  same  or  such  as  have  usnallgr  ^^^^^ 
been  insured  'firom  damage  by  fire,  be  still  kept  iasured  to  iroBifire. 
each  Yalue  and  amouat  as  has  beea  usudi  with  regard  to  tibe 
name  respectively,  iaking  care  Ihat  the  ezpenoe  of  sndi  ns» 
paiirs  or  insuranees  fidl  respectively  upea  Ihe  person  or  per- 
aons  beneficially  interested  in  the. same  under  the- provisions 
of  this  my  will,  and  that  in  case  any  eudi  loss  or  damage 
4mll  happen,  that  the  .money  to  be  received  upon  «  by 
means  of  such  insurance  or  insurances,  may  be  laid  oirt  in  ^^  ^ 
veinstatuig' the  same  respectively,  and  do  retain  and  apply  so  nmiey  ve. 
sauch  of  the  rents  and  profits  aforesaid,  as  shall  be  necessary  vpoo.tke 
in  that  behalf  respeotivdy;  and  subjeot  and  without  prcgu-  ^^^Sl. 
4ice  to^sach  tiie  aforesaid  trusts,  upon  trust,  out  of  somach  ^c  the 

premises 

of  the  said  rente  and  profite  of  all  my  said  memuages  and  te»  destroyed 
moments  as  shall  remain  ana[qplied  to  the  parpoees  aforesaid,  ed.  ^"^^ 
andoutofall  Ae  rest  of  my  estates  and  eflfectehereiabefaee  Theato 
^Msod  and  beqileathed  to  pay  unto  my  wife  E.  C,  or  to  SSfty^^owi 
aaeh  person  or  persons  as  she  shall,  by  writing  under  her  ^^^^^^ 


^-qasslh  my  ^aonk  t6  God,  hoping  for  his  mercy  tthreagh  die  onlf 
^  usritsof  oar  Lord  sad  Saviour  Jesas  CkmL  My  body  I  doriro 
^^  if  I  flhoold  die  in  aay  place  very  ooaxenioat  for  its  traaiport  thi- 
^  ther  (hat  not  otherwise)  to  he  batisd  in  the  xAarch,  at  Beacons- 
^  fiddy  near  te  the  bodies  of  my  deasest  brother  and  my  dearett 
^  son.  In  all  haaility  pmying  tfaat^  as  we  have  lived  in  perfect 
<^  unity  together^  wo  may  together  have  a  past  in  the  rmuiractioa  of 
?  thojait^V 
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No,  IS.   hand,  appoint  to  receive  the  sane,  the  yearly  sum  of  700/.  of 
^"^^^^^^^  lawful  money  of  Great  Britain,  as  long  as  she  shall  live  and 
hermarry.  Continue  my  widow;  and  if  she  shall  marry  again,  the  said 
ios  H^'   annuity  of  700/.  is  to  be  rednced  to  SOOl.  of  like  lawful  mo- 
ney ;  the  said  annuities  of  700/.  or  900/.  as  the  case  may  hap- 
pen, to  be  paid  half-yearly  by  equal  payments  on  every  Sith 
day  of  June,  and  85th  day  of  December  in  every  year,  and 
a  pr<^rtionate  part  of  such  half*yearly  payment  (if  any)  as 
shall  be  accniing,  and  not  have  actually  accrued  due,  at  the 
time  of  her  decease.    The  first  payment  of  the  said  yearly 
sum  of  7bOL  to  commence  and  be  made  to  her  on  the  first  of 
those  days  which  shall  happen  after  my  decease,  and  the  first 
payment  of  the  said  yearly  sum  of  SOOL  to  begin  and  take 
place  on  the  first  of  those  days  which  shall  happen  after  such 
And  fsch  -subsequent  marriage  of  my  said  wife.    And  my  will  is  with  . 
laDnity  to  "i^^^^  ^  the  last-mentioned  annuity  or  yearly  sum  of  900/.; 
^«l!c]ti^  that  the  same  may  be  paid  into  the  hands  of  the  said  E.  C, 
«iTeiy  of     or  unto  such  person  or  persons  as  she  shall  appoint,  exclu- 
iMiiid,  and  lively  of  any  such  after-taken  husband,  who  is  not  to  inter- 
rabjecuo   ™^^^^  therewith,  nor  is  the  same  or  any  part  thereof  to  be 
hiB  debts    subject  in  any  manner  to  such  husband's  control,  debts,  <Mr 
■lents.       engagements.    And  I  will  and  declare  that  the  receipts  of 
my  said  wife,  or  of  such  person  or  persons  as  she  shall  ap- 
point to  receive  the  said  annuity,  or  the  arrears  thereof 
shall,  notwithstanding  any  such  coverture,  be  good  and  efieo* 
tual  releases  and  discharges  for  the  same  or  so  much  thereof 
To  pay      ^^  ^^^^^  therein  be  expressed  to  have  been  received.    And  T 
other  an-    flirther  desire  that  my  said  trustees,  or  the  trustees  or  trus- 
tee  for  the  time  being,  out  of  the  rents,  issues,  profits,  and 
proceeds  of  all  ray  said  estates  and  effects,  real  and  personal, 
but  subject  to  all  and  every  the  trusts  aforesaid,  and  to  the 
annuity  hereinbefore  directed  to  be  paid  to,  or  to  the  ap- 
pointment of,  my  said  wife,  do  and  shall  pay  unto  my  sister 
G.  C,  widow  o^  &c.  or  to  such  person  or  persons  as  she 
shaU,  by  writing  under  her  hand  appoint  to  receive  the  same 
during  her  life,  the  yearly  sum  of  50/.  of  lawful  money  of 
Great  Britain,  by  equal  half-yearly  payments,  on  the  S^th 
day  of  June,  and  the  35th  day  of  December,  in  every  year, 
the  first  payment  to  commence  and  be  made  on  the  first  of 
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•those  days  wbich  Bhall  take  place  after  my  death ;  and  also  No.  12. 
do  and  shall  out  of  the  same  rents,  issues,  profits,  and  pro-  ^<^V^^ 
ceeds,  but  subject  and  without  prejudice  to  the  aforesaid  jectto^sck 
trusts,  and  to  the  said  annuities,  pay  unto  my  niece  C.  L.,  or  ^^^^^ 
unto  such  person  or  persons  as  she  shall,  by  writing  under  to  stand 
her  hand,  appoint  to  receive  the  same,  during  her  life,  the  the  said  e»> 
yearly  sum  of  701.  of  like  lawful  money,  by  like  half  yearly  ^^^^ 
payments,  and  the  first  payment  thereof  to  be  made  on  the  upon  trast^ 
flame  day  as  before-mentioned  in  respect  to  the  annuity  given  tain  pre- 
ta  my  said  sister  G.  C,  and  subject  to  the  several  trusts  and  £e^^4 
annuities  aforesaid,  do  and  shall  stand  and  be  seised  and  pos-  ^'^f}  ^f 

'  *         hi8  eldest 

sessed  of  all  and  every  my  aforesaid  real  and  personal  estate  son,  and  ai 
so  devised  and  bequeathed  to  my  said  trustees  as  aforesaid,  other  e»» 
^pon  the  trusts  foUowing,  (that  is  to  say)  as  to  my  said  here-  ^^i^fg^ 
inbefore-mentioned  hereditaments  and  premises,  situate  at  Uienwand 

,  _  i-w*         %  ^-%     •      ■»  /••■»    benefit  of  I 

Li.  in  the  county  of  K^  ai^d  at  B.  and  C,  in  the  county  of  R.  hb  yonac*j 
for  the  sole  benefit  of  my  eldest  son  T.  C,  his  heirs  and  as-  ^'  ^^ 
signs  for  ever.    And  as  to  all  the  residue  of  my  property 
hereinbefore  devised  and  bequeathed  as  aforesaid,  in  trust 
for  the  sole  benefit  of  my  son  J.  C.  his  heirs,  executors,  ad- 
ministrators, and  assigns,  for  ever.    And  I  do  hereby  autho-  To  eontri* 
rize  and  request  the  said  trustees  or  trustee  for  the  time  be-  ^^w  f^ 
ing,  so  to  pay  and  provide  for  the  payment  of  th^  said  seve-  ^«  ^^ 
ral  annuities  hereinbefore  made  payable  out  of  my  general 
property  as  before-mentioned,  as  that  the  beneficial  shares  of 
my  said  two  sons  T.  C,  and  J.  C,  be  made  contributory  to 
'■  and  onerated  with  such  payments  in  equal  proportions,  or  as 
neariy  equal  as  circumstances  will  permit,  or  can  conveni- 
entiy  be  done ;  and  for  fiicilitating  such  purpose  and  the  ge-  Separate 
neral  objects  of  my  will,  to  keep  separate  accounts  of  the  ^^^f  Jf 
rents,  profits,  and  proceeds  of  the  said  beneficial  shares,  the  du. 
And  I  do  hereby  also  direct,  that  until  my  said  sons  shall  re-  shares, 
spectively  attain  the  age  of  S4  years,  my  said  trustees  or 
trustee  for  the  time  being,  shall  receive  all  the  rents,  profits, 
mad  proceeds  of  all  my  said  estates,  property,  and  eflbets, 
and  out  of  the  surplus  which  shall  remain  in  their  hands 
after  discharging  the  said  trusts  and  paying  the  said  annul- 
'  ties,  and  all  arrears  thereof  pay  and  allow  out  of  their  said 
lespective  beneficial  shares  for  the  maintenance  and  eduea-  ^^^ 
taoQ  of  my  said  soni^  nntil  they  respectively  shall  attain  the  cdacattoa 


990  Preotdtnts  i^  WiUs.  [Ai». 

No.  if.  fl0e  of '£!>  fwy  aonutti  sum,  not  exceediog  800/.  per  aiaiiiii, 
'^^'^^^^^  ftnd  after  tbey  shall  hwe  attained  tlie  age  teffpectiweij  ol  S3, 
powi^SFha  yoA'Sy  wd  uatil  they  dioll  .respectiyely  have  comptetad  Ae 

•ittJfSeir  ^^'^  y^^  ^^  ^^^  '^^  ^^y  annual  anm,  not  exeeeding  3WH. 
tetff€tiw  according  to  the  opinion  of  their  guardians,  of  the  wants  of 
a^l^^  their  respective  situations.  And  I  hereby  appoint  my  said 
c^iM  C9.li.  irife,  .E.  C,  together  with  the  said  R.  and  S.,  the  guardians 
shetr  mo-  of  my  8aid  children,  and  commit  wholly  to  than,  and  their 
tracteM      '^^^'^  *^^  prudeaoe,  the    education    and   nuinagement  of 

^''^  hitod  '^  ^^  *^^  ^^^^  ^^^  ^^  ^  either  or  each  of  nyr 
SiMutliain.  -said  SfHis,  electing  to  pursue  one  of  the  .three  leomed 
Wk»  «bI.  prnfessiaas,  diTiaity,  law,  or  (diysic,  and  with  their  or  his 
an^Jawn*  ^^^"^  4!onsant4nd  oiptess  inclination,  fixed  sa  a  studont  .in 
^■?1^  -ci&er  of  our  two  (English  uniTSirsitios,  I  request  my  inps- 
tteeSiOr  trustee,  for  the  time  being,  to  adtance  and  pay  OTjer 
and  above  such  suitable  allowance  as  afbceiaid,  the  .gross 
-Munof  160/.  in  order  to  enable  him  or  tham  to  purchase  &CQm* 
fMtsttt  collection  of  books,  which  sum  of  money  I.  requeat 
4be  said  tguaincUaos  of  my  avd  cUldmn,  to  sf»  laid..Qut  in  (h^ 
-purchase,  of  such  bodks.only,  as  are  proper  and  safe  to  ha 
-pecuaed  and  aiudiod  by  them.  And  I  desire  it  to  bennder- 
stood  to  be  my  wish. and  desire,  that  my  said  sons  should  fol- 
4ow  liberal  and  learned  professions,  and  recwve  an  academi- 
iSal  nducaAion  at  the  university  of  Oxfovd  or  Canibriilge. 
^AadT  declare  my  will  to  be,  that  my  said  sons,  as  and  when 
^tfaey-.ahail  sessnilly  have  attained  the  age  of  94  years,  shall 
netpeetively  become  entitled  to  receive  Abe  entire  reiit%« 
-profits,,  and  pcoceeds  of  their  reflective  shares  of  ^be  ssid 
-test  piopecty,  ,to  which  ^ey  will  be  entitled,  under  and  by 
wtue<of  Ihismy  will,  sulgeet,  and  without  pr^udice  to  the 
istaoasti,  chaises,  annttities,  and  trusts  hereinbefore  anon- 
"tioMd.  And  I.doihereby  direct  that  jbs  .apid.  wben.my  said 
«aonaihsllj8evewaUy. have  completed  the  saidage.of  iS4  ymn, 
^rsSiths  pWBtseanaraljuinutties  hereinbefore  bequeaihed  dmll, 
-tfea«ionato.1|hat:tiaie  base  ceased  to  jbeoome  payaU^  or  .as 
twmm  aftgithair.eniaepftlly.attainiiy  that  age  a8jtbe.aforqmd 
••BDmtieanhaM  cease  to  become  payable  m^r  •this.my  wiU^ 
<^tta  aaia  R.  sflad  €.,  .or  tbesunviror  of  tbeni,  or /the  biMi» 
•eoMauteoa  cxr  administrators  >o<  astth  surtiyor^ AalljooBisy» 
Md^>lmafer|  pay  an|l  mi4Ba4)mr^'by:pcepBr.sqfd  efostiM 
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convef ances,  transfisrs,  payments,  and  assurances inthe law^  Noi  12* 
to  such  of  my  said  sons  as  shall  have  so  completed  the  S4th  ^^^'^^"^ 
year  of  his  age,  all  the  l^;al  estate  and  interest  oC  and  in 
his  share  of  the  surplus  of  my  said  real  and  personal  pro- 
perty, estate,  and  effects^  remaining  after  the  discharge  of 
the  aforesaid  trust,  and  payment  and  satisfaction  of  the  said 
several  annuities,  charges,  and  allowances,  in  the  manner 
hereinbefore  mentioned.    And  furthermore,  my  will  is,  that  ^nd  when 

tTO  sons 

when,  and  as  soon  as  either  of  my  said  sons  shall  have  com*  shall  hm% 
pleted  the  91th  year  of  his  age,  if  he  shall  consent  to  give  ^^  n,^ 
such  security,  and  execute  such  deeds  and  assurances,  as  to  ^^^^ 
the  satisftction  of  the  said  trustees  or  trustee,  for  the  time  rity  &  Umt 
being,  shall  sufficiently  bind  and  secure  the  regular  payment  the , 


of  his  proportional  contribution  towards  the  said  several  an-  ^^l^*^ 

nuities  hereinbefore  bequeathed,  the  legal  estate  of  and  in  the  ^  ^^^^ 

cd  to  ** '  '■ 


said  several  species  and  kinds  of  property,  constituting  such  his  abtstetdy. 
said  share  above  given  to  him,  or  intended  so  to  be,  (subject^ 
and  without  prejudice  to  any  of  the  hereinbefore  mentioned 
beneficial  interests  and  charges,)  shall  forthwith  be  transferred 
and  made  over  to  him,  his  heirs,  executors,  administrators 
and  assigns,  absolutely  for  ever.    And  I  do  hereby  further  in  cue . 
declare  my  will  to  be,  that  if  either  of  mry  said  sons  shall  bS^orallk^ 
happen  to  depart  this  life,  before  he  shall  attain  S4  years  of  ^  •^v c  to 

Mirvivc. 

age,  (3)  and  without  having  been  married,  all  his  aforesaid 


(2)  If  real  or  personal  property  be  given  to  A.,  and  if  A.  die  ofthein- 

before  a  certain  age,  then  to  B.,  upon  A.'s  dying  before  the  age  If'^^^^f 

mentioned,  in  the  life  of  the  testator,  the  devise  or  bequest  does  in  remain- 

not  lapse,  bat  will  operate  immediately  on  the  testator*s  death,  for  the 'devisee 

the  benefit  of  B.    Northey,  r.  Strange,  1  P.  Wms,  34«.    Upon  the  f^.^^^^^^^ 

same  prindple  of  construction,  where  property  is  given  to  soTeral  tesutor. 

persons,  as  tenants  in  common,  the  clause,  extending  the  bounty  to 

surrivors,  is  of  use  to  prevent  a  lapse;  and  the  word  survivors  if  ill 

not  make  tlie  interest  a  joint  tenancy,  if  the  intent  to  make  a  te-  J^  ^°^* . 

•*  ' '  tatum  over 

nancy  in  common  appear  by  the  will ;  thus,  if  the  devise  1>e  to  A.,  to  Uie  sor* 

B^  and  C,  to  be  evtally  divided  between  themy  and  the  surriTon  ^i^^^ 

and  survivor  of  them,  it  is  a  tenancy  in  common,  by  virtue  of  the  ▼i*^  ^  V^^ 

tons  as  te- 
words  equally  between  them,  and  the  words  survivort  and'sur^  nantsin 


vwar  of  ihem^  are  to  be  understood  of  such  of  them  as  shall  be  ^|^^^\ 
liTinf  at  the  testator's  death.    See  1  P.  Wms.  7.  note.  upM. 
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No.  12.   beneficial  estate  and  interest,  given  to  or  intended  for  him  by 


this  my  will,  remaining  after  the  full  dischai^  of  such  pay- 
ments and  arrears,  as  are  hereby  charged  upon  the  same,  or 
the  same  is  hereby  in  anywise  made  liable  to,  and  subject  to 
such  of  them  as  shall  still  be  payable  thereout,  or  charged 
thereupon,  shall  go  and  belong  to  the  sur^'iving  brother,  and 
be  subject  to  such  and  the  same  provisos,  restrictions,  and . 
powers,  to  which  all  my  said  property  and  effects  have  herein- 
aueboth    ^^^^  ^^^  made  liable.    And  in  case  both  my  said  sons 
tons  shall    shall  depart  this  life  before  they  shall  at^in  Che  24di  year  of 
f4»tiietra8-  their  age,  and  unmarried,  my  will  is,  tiiat  the  said  R.  aodS., 
•ell  ail  Uie   ^^  ^^^  survivor  of  them,  or  the  heirs,  executors,  and  admi- 

truates-      nistrators  of  such  survivor,  do  and  shall,  with  the  consent  of 
tatetand  .  , 

effects,  and  the  said  E.  C,  if  she  be  then  living,  and  if  she  be  dead,  of 
p^uce  in  ^^^i^  or  his  own  proper  authority,  sell  and  dispose  of  all  the 
Md  'umd  ^^^  property  hereinbefore  devised  to  them,  both  real  and 
possessed  personal,  either  together,  or  in  parcels,  by  public  auction,  or 
upon  trast,  private  contract,  for  the  best  price  or  prices  in  money,  which 
interest  *  ^™  ^  reasonably  obtained  for  the  same,  and  convey  the  same 
and  divi-  accordingly.  And  I  will  and  declare,  that  the  receipt,  or 
his  wife  for  receipts,  of  my  said  trustees,  or  the  trustees,  or  trustee,  for 
afte'rher  ^^^  ^^®  being,  shall  be  a  sufficient  di%harge,  or  discharges, 
death,  to  iq  jj^g  purchaser  or  purchasers  thereof,  or  of  any  part  thereof,^ 
and  pay  for  the  money  for  which  the  same,  or  any  part  thereof,  shall 
pal  to  such  be  SO  sold  as  aforesaid,  and  such  purchaser,  or  purchasers, 
uTsudf'      his,  her,  or  their  heirs,  executors,  administrators,  or  assigns, 

shares,  &c.  or  any  of  them,  shall  not  be  answerable  for  any  loss^  non- 

as  testator  ,.      .  r-  «  • 

shall  ap-     application,  or  misapplication  of  such  purchase-moaey,  or 

^default    ^"J  P^^  thereof.     And  I   give  and  bequeath  the   money 
^^.^F*    *   arisinff  from  such  sale  or  sales,  to  the  said  R.  and  S.,  their 

pointment  ®  ^    ^  '       ^  ' 

to  and        executors,  administrators,  and  assigns,  upon  trust  that  they, 
tator^f next  or  the  suTvivors  or  survivor  of  them,  or  the  executors  or 
of  kin.        administrators  of  such  survivor,  do  and  shall  place  out  and 
invest  the  same  in  or  upon  any  of  the  parliamentary  stocks 
or  funds  of  Great  Britain,  and  do  and  shall  vary  and  trans- 
pose such  stocks  for  other  secui  ities  of  the  like  nature,  when 
and  so  often  as  it  shall  seem  meet  to  them,  and  do  and  shall 
pay  the  interest  and  dividends  of  the  same  unto  my  said 
•'  wife  E.  C,  as  long  as  she  shall  live,  or  to  such  person  or 

persons  as  she  shall  appoint  to  receive  the  same,  and  from 
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and  immediately  after  her  decease,  upon  trust,  that  they,  the  No.  19« 
said  trustees,  or  the  trustees,  or  trustee,  for  the  time  being,- 
do  and  shall  pay  or  transfer  all  such  principal  monies,  stocks*, 
funds  and  securities,  unto  such  persons,  iif  such  parts, 
shares,  and  proportions,  at  such  days  and  tiroes,  and  with, 
under,  and  subject  to  such  powers,  restrictions,  limitationff- 
over,  and  conditions,  as  I  may  hereinafter  direct  or  appoint 
in  any  future  will,  codicil,  testamentary  paper,  or  other 
writinc^  under  my  hand ;  and  in  case  I  shall  make  no  such 
direction  or  appointment  in  respect  thereof,  or  shall  dispose 
only  of  part  thereof,  then  my  will  is,  that  my  said  trustees, 
or  the  trustee  for  the  time  being,  do  and  shall  dispose  of  all 
such  the  said  principal  monies,  stocks,  funds  and  securities, 
or  so  much  thereof  as  shall  remain  unappointed  and  Undis-' 
posed  of  by  me,  by  any  subsequent  will  or  codicil,  or  testa- 
mentary paper,  or  other  writing  as  aforesaid,  to  and  amongst 
my  nearest  kindred,  precisely  in  the  manner  in  which  the 
statute  made  for  the  distribution  of  intestates'  effects,  would 
have  disposed  of  my  personal  property  in  cade  of  my  dying 
wholly  intestate.    And  I  give  to  the  said  R.  and  S.,  whom  Tr«*«« 

•^  ®  '  empower- 

I  also  constitute  and  appoint  executors  of  this  my  last  will  ed  to  teU 
and  testament,  full  power,  with  the  privity,  consent,  and  ap-  poMofany 
probation  of  my  said  wife,  if  she  shall  be  living,  and  if  pe^oto^^ 
she  shall  be  dead,  then  of  their  own  authority  to  sell  and  ^^l^^  . 

.  "^  which  It 

dispose  of  any  part  of  my  said  personal  estate  and  chattels  may  ap- 
real,  for  the  most  money  that  can  be  obtained  for  the  same,  ^^  to  be 
if  they  shall  deem  such  sale  or  disposdi  to  be  for  the  benefit  ^^^f^^^ 
of  my  said  personal  estate,  until  my  said  son,  J.  C,  who  is  yonnger 
to  become  entitled  thereto  under  this  my  will,  shall  have  at-  pose  of,  nm 
tained  his  age  of  24  years.     And  I  request  them,  as  such  ^Lve  at-*" 
executors,  to  call  in  any  debts  due  to  me  upon  bond,  or  ^^n^d  ^ 
otherwise,  but  so  nevertheless  as  to  snve  a  reasonable  time  rad  have 
to  my  bond  debtors  to  discharge  the  same  respectively,  pro-  poMession 
vided  the  interest  be  regularly  paid,  and  the  principal  be  not  JnJer'^J* 
immediately  wanted  for  the  purposes  and  provisions  of  this  will, 
my  will,  or  some,  or  one  of  them.     And  my  will  is,  that  all  ceedftobe 
such  part  of  my  personal  estate,  and  the  growing  proceeds  ^1^^"^'* 
thereof,  as  likewise  the  rents,  issues,  and  profits,  of  all  mv  *<^<^u™^ 

'  7  r  »  ^   late  till  the 

r  eal  and  leasehold  estates,  remaining  in  the  hands  of  my  said  sod  Is  ea- 
tru6tees9  or  the  trustee,  for  the  time  being,  after  diachsurging  ^  ^  * 
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N*.  I£  all  the  sftid  Bmeal  tnisfa^  and  keeping  down  the  saidseveral 
aBBoities  above  granted,  aft  sball  not  be  wholly  in  the  dispo- 
sition of  (me  of  my  said  sons,  by  virtue  of  the  beneficial  es- 
tate and  interest  hennnbefore  given  to  him,  until  the  same 
sball  be  in  the  actual  possession  and  disposition  of  my  said 
sons  respectively,  by  virtue  of  the  provisioBS  of  this  mj  will^ 
or  some  or  one  of  them^  shaH  be  invested  and  laid  out  in 
the  purchase  of  stock,  in  such  of  our  pnUic  and  paiiia- 
mentary  funds,  as  the  said  trustees,  or  trustee  shaH  think 
most  advantageoos  and  desirable^  and  be  permitted,  and 
caused  to  accumulate  in  the  nature  of  compound  interest, 
until  the  capital  shall,  by  virtue  oTsome  er  one  of  the  afore- 
said  provisions  of  this  my  will,  be  respectively  transferable 
to  the  persons  beneficially  entitled  to  it,  under  the  above 
dispositions,  for  the  benefit  of  such  his  estate  and  interest; 
provided  always,  that  the  said  trustees,  or  trustee,  as  afiire-- 
said,  do  and  shall  keep  distinct  and  separate  accoonte  ol  thv 
stock  so  to  be  purchased  as  aforesaid,  so  as  to  correspond 
with,  and  relate  to  the  distinct  titles  and  shares  of  my  said 


If  cMier»f  sons,  under  my  will  as  afi>resaid.    And  I  further  desire  and 
•hill  be  ia  direct,  that  if  either  of  my  said  sons,  having  coQq>Ieted  the 
Jj^^'*  Slst  year  of  his  age,  shall  be  in  treaty  for  a  marriage,  be- 
■^^^    coming  his  condition,  edacation,  and  fiimily,  and  such  as 
with  tbe '   shall  be  fully  af^roved  of  by  my  said  wii^,  if  she  be  then 
hL^Mther  living,  and  the  other  guardian  or  guardians  appointed  by  thia 
dfa^tm-  ^'^'  ^^  il^sttch  guardians  diall  be  then  all  dead,  by  the  said 
tees  are  to  trustees,  or  trustee,  lor  the  time  beings  he  may  be  enabled, 
to  make  a  Botwithstancfing  he  may  be  under  the  age  of  21^  by  the  said 
•ettiement  ^^^^^>^^  ^^  trustee,  to  make  a  suitable  legal  aeitknieBt  of 
all  or  some  part  c^his  share  of  the  real  or  personal  property 
to  which  he  will  be  entitled,  under  this  ny  will,  upon  such 
intended  marriage,  the  terms  and  provisions  of  which  set- 
tlement shall  be  in  his  own  discretion :  provided  ooly  that 
he  enters  into  such  bonds  and  covenants,  and  executes  sach 
reasonable  other  assurances,  as  shaU  be  deemed  by  the  said 
trustees,  or  trustee,  as  aforesaid,  sufficienl  to  bind  and  se- 
cure to  the  persons  entided  to  any  annuilies  or  benefits  out 
of,  or  charged  upoil  his  said  share  or  division  of  my  testa- 
mentary property,  the  full  and  regular  payiMnt  and  satis- 
fiMstioB  thereof.  And  it  is  my  will^  that  upon  auch  marriage^ 
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with  such  consent,  and  at  such  age  as  aforesaid,  of  either  of  No.  12. 
my  said  sons,  he  shall  have  all  the  benefit  and  privileges 
which  have  hereinbefore  been  provided  for  him  on  his  at- 
taining the  age  of  21 ;  and  that  the  whole  property  given  to 
him  by  this  my  will,  shall,  upon  the  said   annuities  and 
charges  being  secured,  as  aforesaid,  ultimately  and  abso- 
lutely vest  in  him,  discharged  of  the  said  contingency  of 
survivorship  in  the  other  brother.    And  I  declare  my  will  if  testa* 
to  be,  that  if  my  said  wife,  E.  C,  shall  insist  upon  receiving  ihouM*^* 
her  jointure  of  300/.  per  annum,  which  was  settled  upon  her  claim  her 
by  our  marriage  settlem^t,  beai^ing  date  the  19th  day  of  jointure 
Pebrlialry,  1772,  and  secured  by  way  of  rent  charge  upon  Jd  ^kVno* 
some  of  the  hereditaments  and  premises  i^bove  devised  to  my  ^^n^^^«»* 
said  trustees,  upon  the  trusts  hereinbefore-mentioned,  she  wiu. 
shall  take  no  benefit  under  this  my  will ;  but  the  same^.  as 
§ax  as  respects  any  provision  for  her,  or  disposition  in  her 
fiivour,  shall  be  void,  and  of  no  manner  of  effect :  and  in 
the  event  of  her  attempting  to  enforce  her  claims  to  such 
jointure,  or  any  part  thereof^  by  any  of  the  powers  or  reme- 
dies given  to  her,  or  her  trustees,  by  the  said  settlement  for 
jthat  purpose,  I  do  direct,  that  in  every  sucli  case  the  trus- 
tees, or  trustee,  for  the  time  being,  under  this  my  will,  do 
and  shall,  instead  of  paying  to  my  said  wife  the  annuity,  or 
annuities,  hereinbefore  provided  for  her,  or  any  part  thereof 
make  such  disposition  of  the  rents  and  profits  of  my  said 
estates,  hereby  devised  to  thepi,  and  which  they  are  hereby  • 
empowered  to  receive,  as  that  my  eldest  son,  for  whose  share 
the  estates  charged  with  the  said  jointure  are  hereinbefore 
intended,  may  receive  a  complete  indemnification,  and  thf 
just  proportion  between  ray  two  sons,  as  to  the  benefit  to  be 
derived  to  them,  under  this  my  will,  may  be  equally  pre- 
served and  maintained.    [The  proper  clauses  for  the  safety 
and  indemnity  of  the  trustees.] 

And,  lastly,  I  do  hereby  solemnly  revoke  all  former  wills 
add  testaments  at  any  time  heretofore  by  me  made,  and  de- 
clare this  only  to  be  my  last  will  and  testament. 


TOL.  II.  2  c 
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No.  13. 


A  WiUj  comprising  directions  for  a  Settlement  of 
freehjold,  copyhold,  and  leasehold  estates,  tipith  va- 
rious limitations  and  provisos,  by  way  of  annuities 
and  rent  charges  ;  containing  also  various  befuests 
of  chattels,  and  sums  of  money. 


Jy  J.  W.,  of J  do  make  this  my  last  will  and  tes* 

•  ■         

tanient,  in  manner  and  form  following :  I  desire  to  be  de* 

eently  interred  at ,  at  the  discretion  of  , 

my  executors  hereinafter  named ;  and  I  give  and  bequeath 
His  furni-    unto  my  wife,  A.,  all  my  household  goods  and  furniture, 
pic^r,  ^'  plate,  jewels,  watches,  linen,  china,  pictures,  books,  and 
toh^ wif *'  ^®^*^  apparel  of  what  nature  or  kind  soever,  as  well  at 
abiointdy.  my  town  residence,  as  at  my  residence  at  — —  afore- 
said ;  and  also  all  my  coach-horses,  saddle-horses^  coach, 
chaise,  and  other  carriages,  and  the  harness,  saddles,  bridles, 
furniture,    and   other  things  belonging,  and  appurtenant  4 
thereto^  together  with  the  live  and  dead  stock,  fiurming  uten- 
sils, and  implements  of  husbandry  whatsoever,  which  shall 

be  at,  in,  or  upon,  or  about  my  estate  at aforesaid, 

at  the  time  of  my  decease,  to  and  for  her  own  proper  use 
Confinnt  absolutely,  for  ever ;  also  I  confirm  to  her,  iny  said  wife^  the 
before  set-  Surrender  made  to  her  ii6e,  for  life,  of  my  copyhold  estate 
hw  aSd"  **  — — -.  And  I  do  hereby  give  and  devise  unto  her, 
adds  a  fur-  my  said  wife,  all  my  freehold  estate,  with  the  appurtenanote. 
estate  on     at  ,  and  aforesaid,  to  hold  the  same  to 

^^^^'^  and  for  the  use  of  her,  my  said  wife,  A.,  and  her  assigns,  for 
and  during  the  term  of  her  natural  life,  (if  she  shall  so  long 
continue  my  widow,)  she  keeping  the  same  in  repair,  and 
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^paying  the  quit  rents  (if  any)  and  taxes :  and  I  gire  to  ber,  No.  IS. 

.  dating  the  continuance  of  her  respective  estates,  full  power  to 
frant  leases  of  the  said  fireehold  premises,  and  also  of  the  said  power  of 

,  copyhold  premises,  so  fiir  as  the  custom  of  the  manor  will  "•• 
allow,  f<nr  any  term  or  terms,  not  exceeding  three  years,  in 
possession,  and  not  in  reversion,  so  as  the  best  improT^d 
rent^  be  reserved  incident  to  the  reversion,  without  taking 
any  fine,  and  the  lessees  be  jiqt  made  dispunishable  for  wasle^ 
and  so  as  there  be  contained  therein  a  proviso  for  re-entry 
Ibr  non-payment  of  the  rents  thereby  i^eserved,  and  so  as 
.«uch  lessees  do  execute  counterparts  of  such  leases,  and  co- 
venant for  the  due^payment  of  such  rents.  And  as  to,  for^ 
and  concerning  the  remainder  or  reversion  of  the  said  copy* 
hold  estate,  so  surrendered  to  the  use  of  my  said  wife  for  her 
life^  expectant  on  her  decease ;  and  as  touching  and  concern- 
ing  the  said  freehold  preibises  hereinbefore  given  to  her  dur- 

,  ing  her  widowhood,  from  and  immediately  after  her  decease, 
QT  second  marriage,  which  shall  first  happen,  and  also  as  to, 
for,  and  concerning  all  other  my  manors,  messuages,  fiirms, 
lands,  tenements,  and  hereditaments,  situate  and  being  in 

the  said  county  of ,  and  in  the  counties  of  *— p- 

•«-- —  and  ,  or  elsewhere,  freehold,  copyhold,  and 

leasehold,  whether  m  possession,  reversion,  remainder,  or 
expectancy,  whereof  I  have  power  to  dispose,  I  give,  devise.  All  tiie  re 

,  and  bequeath  the  same,  and  all  my  estate  and  interest  therein  his  estates^ 

.  respectively,  unto  .and  to  the  use  of  my  wife.  A.,  and  my  ^  triistra! 


and       ■    .,  according  to  the  nature  of  the 


same  estates  respf^ively,  iqpon  the  trusts,  nevertheless,  and  To  niie, 
•  for  the  intents  and  purposes,  and  with,  under,  and  subject  to  m^ltga^ 
,  the  powers,  provisos,  and  declarations  hereinafter  expressed  ^s^sh^i'be 

and  declared  of  and  concerning  the  same  respectively,  (that  is  sufficient 

to  say)  upon  trust,  that  they,  the  said  trustees,  or  the  survi*  good  nnj 
,  vor  or  survivcNTS  of  tbcim,  or  the  heirs,  executors,  adminis-  of  the^p?. 
.  trators,  or  assigns  of  such  survivor,  do  and  shall,  by  sale  or  !?P^'/'*' 

mortgage,  demise,  or  other  disposition  of  the  several  estates  paying  the 

lp«fOM  pa 

an4  premises,  or  a  competent  part  thereof,  or  by,  with,  and  debts.  te» 
put  of  the.  rents,  issues  and  profits  to  arise  therefrom  in  the 
mean-time,  or  by  all  or  any  of  the  aforesaid,  or  by  such 
0!tfier  ways  and  means  as  to  tibem,  him,  or  her  shall  seem 
Mif  t>  jraiso  and  kvy  such  sum  pr  snma  of  money  as  sikall 
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^o.  15.  be  siifiiclerit  to  make  good  the  deficiency  of  my  persdmil 

^"^""^^^^^  estate,  n(rt  specifically  be^tieafhed,  in  answefring  Had  satia- 

fying  my  debts,  legacies,  annuities,  and  funeral  tad  tcf^a* 

mentary  charges:  find  fi>r  iacilitating  such  sale  or  sales. 

Their  re-     mortgage  or  mortgages,  I  will  and  declare,  that  the  reteipt 

d^argeft  ®**  receipts  of  the  said        ■      and ^  or  the  survivors  or 

fiufrivor  df  (hem,  or  the  heirs,  executors,  administrators  or 

Assigns  of  such  survivor,  shall  be  a  sufficient  discharge  or 

discharges  for  the  purchase  or  mortgage  money,  agreed  iib 

1^'paid  or  advanced  either  by  tray  of  purchase  or  loa»,  ibr 

or  upon  my  said  several  estates  and  premfees,  or  sny  pa#t  w 

parts  thereof  respectively ;  and  (be  persoiV  or  persons- paying 

or  lending  the  same,  his,  her,  or  their  heirs^  executory  ad*' 

ministrators  or  assighs,  shall  not  be  liable'  to  answer  any 

loss,  mrisapplieation,  or  nonappKcation  theri^orf  respeetively  t 

1*0  remain  dnd,  subject  and  without  prejudi^  to  the  afi^resaid  ^trost,  I 

poMessed    ^'U  ^^  direct  that  the  sand  trustees;  or  trustee  for  tiie  tiraa 

flo  m^cirof  ^^^S9  ^^  ^"^  ^'^^  stand,-  and  be  seis^  and  possessed  of  my 

the  said  es'  ^aid  several  freehold,  cOpyholdy  and  lelftsebold  estates  and 

tatcs  as 

should  not  ()reiiii8es,  or  so  mUch  thei^eof  respectively,  as  may  remain 
the^afd^^*^  tmsold,  tipon  the  following  trusts,  (that  is  to  say)  as  to  my 
purposes,  freehold  estates  and  premises,  upon  trust,  to  convey,  setde, 
to  convey  and  assuTB  the  same,  stibject  to  any  such  mortgage  or  mort- 
the  flame  to  gs^es  as  may  be  so  made  as  aforesaid,  to  the  tmes  herein* 
^  "^^      after-mentioned,  or  so  many  of  them  cts  at  the  time  of  sudi 

after-meii-  '  / 

tioDed,viz.  settlement  shall  be  subsisting  or  capable  of  taking  eflisct, 
tent  that  that  is  to  say,  to  the  use,  intend  and  pilrpose  that  my  said 
Mv^'re-  ^f^  ™  V  receite  thereout  one  annuity  or  yearly  rent-charga 
ceive  an     of ^  cleat  of  all  taxes  and  without  deduction,  for  her 

annnity  ,«•  i»  .  i«#» 

orer  and  •  life,  to  and  for  her  own  sole  and  separate  use  and  benefit, 

provrsions   (over  and  above  all  othei*  provisions  which  1  have  made  for 

already       ]ier)  fyut^  nevertheless,  I  do  hereby  declare,  that  the  provisions 

iier,  to  be    hei^eby  m^de  or'  intended  for  and  in  trust  for  my  said  wife, 

«lonrer«^      shall  be  accepted  by  her  as  and  for  her  jointure,  and  in  lieu 

and  full  satis&ctiou  of  all  dower  and  thirds,  or  free  bench 

to  which  she  is,  can,  or  may,  or  otherwise  might  be,  enti* 

tied  out  of  all  or  any  of  my  estates  at  the  common  law,  or 

To  the  use  by  ctistom :  and  to  the  use  and  intent  that  B.,  the  wife  of 

and  mtent    ....   .    .^  ^ay  re<^ive  one  annuity  or  clear  yearly  rent^charge 

receive  an  of  -*-^/.  foT  her  life,  clear  of  taxes  and  without  deductioiiS) 

annuity  of 

1.  ^ 
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for  satis&ction  of  the  like  yearly  sum  to  the  payment  of  No.  IS, 
nrhich  to  her,  I  am  liable :  and  to  the  use  and  intent  that  my  ^"^^^^^^^ 
said  trustees  and  their  heirs  may  receive  thereout^  upon  the  further  use 
trusts  hereinafter  expressed,  the  following  annuities  or  [|J|J|f/^^^^^ 
yearly  rent  charges,  clear  of  taxes  and  without  deductions,  trustees 

for  the  life  of  Jane  W.,  daughter  of > ,  that  is  to  ceive  an 

aay,  so  long  as  she  shall  be  upder  the  age  of  SI  years,  and  Jhe  life^of' 
unmarried,  the  clear  annuity  or  rent-chaige  of  L  and  ?*  ^'  (^ 
after  ehe  shall  attain  the  said  age,  then  the  clear  annuity  or  during  her 

rent«eharge  of L  so  long  as  she  shall  continue  unmar-  ^jl^Airai 

ried,  and  aftpr  her  marriage,  the  clear  annuity,  or  yearly  ^^^^^^ 
rent-charge  of J,  for  the  remainder  of  her  life;  in  trust,  riaee  -i, 

1      t         .1  .  1  «  ,     ,     .        and  after 

to  apply  the  said  annuity  or  rent-charge  of /•  during  her  mar- 
its  continuance,  for  or  towards  her  maintenance  and  educa-  [[Tfppw  '  ^ 
tfon,  the  said  annuity  of  <— — A  during  its  continuance,  to  ^^  ^^ 

her  for  her  absolute  use,  and  that  of /.  during  its  conti^  of -- 1.  dur^ 

nuance  into  her  proper  hands,  or  to  her  appointee  or  ap-  tinuaoce 
pointees  in  writing  under  her  hand,  to  the  intent  that  the  ^ainte- 
same  may  be  for  her  sole  and  separate  use,  exclusively  of  nance:  th« 
her  husband  for  the  time  being,  and  may  nof  be  subject  to  sum  of —I. 
his  power  or  control,  debts,  or  engagements,  and  for  which  cratlni^^ 
the  receipts  of  her,  or  her  appointee  or  appointees,  shall  ^^  ^^ 
be    eifectual    discharges,    notwithstanding  her  coverture,  for  her  ab« 
And  to  the  use  and  intent  that  the  several  other  persons  and  the   ' 
hereinafter  named  may  receive  out  of  the  same  premises  the  of'^!"ta 
several  annuities  or  yearly  rent-charges  hereinafter-tmen-  ^^^J!f^,f^ 
tioned,  for  their  respective  lives,  clear  of  taxes  and  without  separate 
deductions,  that  is  to  say,  my  sister,  J.  R.,  Qi\e  annuity  or  ghTeiy^f^" 

yearly  rent-charge  of /,  for  her  life ;  H^  J),  (husband  of  Jj^^^*"* 

my  late  sister,  M.  D.)  one  annuity  or  yearly  r«>jt-chAi^e  of  ^q^  ^^  ^^ 
— T^.  for  his  life ;  my  niece  M.  A.  (daughter  of  my  s«ud  ^^^^ 
late  sister)  one  annuity  or  yearly  rent-charge  of  •* — /.  for  the  several 
her  life ;  my  niece  E.  B.  (daughter  of  my  late  siste^  E.  S.)  ^ons  aSJrl 
one  annuity  or  yearly  rent-charge  of  — ^ — /.  for  her  life ;  ^•"J^^ 
E.  B.  (son  of  my  said  niece  E.  B.)  oae  annuity  or  yearly  ceive  the 

rent-*charge  of /.  for  his  life ;  my  niece  J.  M^  (the  wife  nukies  or 

of  T.  M.)  one  annuity  or  yearly  rent-chargeof  — ^/.  for  her  ^^'aftS»^ 
life ;   my  niece  !•  M,  (the  wife  of  J.  M.)  one  annuity  or  J?*"^^?f* 

yearly  rent^charge  of /,  for  her  life ;  E-  B*  (my  wife's  respective 

brother)  one  annuity  or  yearly  rent-charge  of  *ir. — /.  for  his  ii  to's^ 
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No.  15.  Mfe  5  A.  B.  (my  trife*»  sister)  one  anmiity  or  yearly  rent- 
^^-^^^^^^^  charge  of     ■  ■   /.  for  ber  life ;   E.  A.  (daqghter  of  N.  J.- 
may  re-**    deceased)  one  annuity  or  yearly  rent-charge  of  — /.  for  her 
cdve,  &c.  life.  E.  W.  (my  late  housekeeper)  one  annuity  ^r  yearly* 
rent-charge  of  — *— ^.  for  her  life ;  and  J.  P.  one  annuity  or 
yearly  rent-charge  of  -—^L  for  his  life ;  all  the  said  seve* 
ral  annuities  or  yearly  rentdharges  hereinbefore  directed  to*, 
be  paid  out  of,  and  charged  upon,  the  said  estates  and  pre* 
mises  in  such  settlement  to  be  comprised,  to  be  paid  to  the 
said  annuitants  respectirely,  by  equal  quarterly  peymentB, ' ' 
(that  is  to  say)  on  the  9!Hh  day  of  March,  the  S4th  day  of 
June,  the  29 tb  day  of  September,  and  the  85th  day  o{ 
December  in  every  year ;  the  first  quarterly  payment  of  the 
said  annuities  respectively  to  begin  and  be  made  on  the  first 
of  the  said  quarter  days  that  shall  happen  next  after  my  de-* 
cease,  with  powers  of  distress  and  entry  upon,  and  percep- 
tion  of  the  rents  and  profits  of  the  same  premises,  Id  be  li- 
mited and  reserved  to  the  said  several  annuitants  in  the 
usual  manner,  for  l>etter  securing  and  compelling  the  pay- 
ment of  the  said  several  annuities  or  yearly  rent-charges, 
jcc?  Sere-  ^"^  ^  ^  ^^  ^^^  estates  and  premises  so  to  be  charged, 
tOy  and  to    and  subject  thereto,   and  to  such  powers  and  remedies  for  ' 

tbepowcTi 

and  reme-  recovery  thereof  as  aiWresaid,  to  the  use  of  the  first,  second,  ' 
eovery^  ^  third,  fourth,  fifth,  sixth,  and  all  and  every  other  the  son 
ti^^^^se^'  f^  ^"^  ^^^  of  my  body,  lawfiilly  issuing,  (whether  bom  in  my 
testator's  life-time  or  after  my  death)  severally  and  successively,  and 
•oos  sue  in  remainder  one  after  another,  as  they  shall  be  in  priority 
InteUmaie  ^^  hirth,  in  tail  male ;  remainder  to  the  use  of  all  and  every 
reminder  the  daughter  and  daughters  of  my  body,  lawfully  issuing, 
daughters  (whether  bom  in  my  life-time  or  after  my  death)  in  tail  ge- 
S!  taU^wUb  ^^^9  ^o  ^^^  ^9  tenants  in  common  if  more  than  one,  with 
croM  re-  cross  remainders  among  them  as  tenants  in  common  if  more 
than  one,  in  like  tall  general ;  remainder  to  the  heirs  of  my 
de?to  the    hody,  lawfully  issuing ;  and  for  defeult  of  such  issue,  to  the* 

o^  b^d  "  *^  ^^  ^-  ^'  ^^^  ^^^-  ^-  **^*®  ^ ^>  deceased)  and 

Remaio-  '  his  assigns,  for  his  life,  without  impeachment  of  waste;- 

w.n>rhis    remainder  to  the  use  of  my  said  trustees  and  their  heirs, 
hi^hSS^en  during  his  life,  in  trust,  by  the  usual  ways  and  means,  to ' 
in  strict      preserve  the  contingent  uses  and  estates,  in  slich  settlement- 
•etuement  ^^^  ^^  ^  limited,  from  being  defeated  br  destroyed^  but  to' 

t 
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* 

permit  him  and  his  assigns  to  receive  and  take  the  rents,  No.  IS. 
issues^  and  pax>fits  of  the  said  estates  and  premises,  during  ^^^V^ 
his  life^  to  his  and  their  own  use ;  remainder  to  the  use  of 
the  first,  second,  third,  fourth,  fifth,   sixth,  and  all  and 
every  other  the  son  and  sons  of  the  body  of  the  said  W.  Wl 
the  son,  severally  and  successively,  and  in  remainder  one 
after  another,  according  to  their  priority  of  birth,  in  tail 
inale ;  remainder  to  the  use  of  my  said  trustees  and  their  RemaiiH 
heirs,  during  the  life  of  my  nephew  J.  J.  upon  the  trusts  n^  of  the 
hereinafter  declared  concerning  the  same ;  remainder  to  the  J'^-^^^'ij^ 
use  oif  the  first,  second,  third,  fourth,  fifth,  sixth,  and  all  life  of  j.  j. 
and  every  other  the  son  and  sons  of  the  body  of  my  said  tmsts  after 
nephew  J.  J.  severally  and  successively,  and  in  remainder  Sfj  ^tJe 
one  after  another,  according  to  their  priority  of  birth,  in  «*»>}*■«>  of 
tail  male ;  remainder  to  the  use  of  my  said  trustees  and  cession  in 
their  heirs,  during  the  life  of  my  said  niece,  J.  M.  upon  the       "*    ' 
trusts  hereinafter  declared  concerning  the  same;  remainder  Samelimi- 
to  the  use  of  the  first,  second,  third,  fourth,  fifth,  sixth,  Sh^aSd 
and  all  and  every  other  the  son  and  sons  of  the  body  of  the  ^^^^  ^*""' 
said  J.  M.,  severally  and  successively,  and  in  remainder, 
one  after  another,  according  to  their  priority  of  birth,  in 
tail  male ;  remainder  to  the  use  of  the  said  trustees  and 
their  heirs,  during  the  life  of  L.  W.,  upon  the  trusts  here- 
inafter declared  concerning  the  same ;  remainder  to  the  use 
of  the  first,  second,  third,  fourth,  fifth,  sixth,  and  all  and 
every  other  the  son  and  sons  of  the  body  of  the  said  L.  W. 
severally  and  successively,  and  in  remainder,  one  after  ano- 
ther, according  to  their  priority  of  birth,  in  tail  male ;  re- 
mainder to  the  use  of  the  said  trustees  and  their  heirs,  dur- 
ing the  life  of  J.  L.,  upon  the  trusts  hereinafter  declared 
concerning  the  same ;  remainder  to  the  use  of  the  first,  se- 
cond, third,  fourth,  fifth,  sixth,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  the  said  J.  L.,  severally  and 
successively,  and  in  remainder  one  after  another,  according 
to  their  priority  of  birth,  in  tail  male  ;  remainder  to  the 
use  of  mj  trustees  and  their  heirs,  during  the  life  of  my 
9aid  sister,  J.  T.,  upon  the  trusts  hereinafter  expressed  and 
declared  of  and  concerning  the  same ;  remainder  to  the  use 
of  all  and  every  the  daughters  and  daughter  of  the  said  J.  T. 
lawfully  b^otten^  or  to  be  begotten,  and  of  all  my  said 


J 
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No.  13.  brothers  and  sisters,  lawfully  begotten  or  to  be  begotten,  in 
tail  general,  to  take  a»  tenants  in  common,  if  more  than 
one,  with  cross^remaindcrs  among  them  as  tenants  in  com- 
mon, in  like  tail  general;  remainder  or  reversion  to  the 
use  of  my  own  right  heirs.  And  as  to  the  several  and  par- 
ticular uses  and  estates  hereby  directed  to  be  limited  in  such 

And  as  to    settlement,  in  remainder  to  the  said  trustees  and  their  heirs» 

the  uses  '  ^ 

sttid  estates  during  the  respective  lives  of  the  said  J.  J.,  J.  M.,  L#.  W., 

i>e  limited  J«  L.,  and  J.  T.,  such  uses  and  estates  shall  therein  be  de- 

tkmt^nt"to  <^Jared  to  be  so  limited  to  the  said  trustees  and  their  heirs, 

the  said  durinff  the  continuance  of  the  same  respectively,  in  trust, 

trustees,  ^,  ,       ,  _  ,  , 

dQriug  the  not  only  to  preserve  by  the  usual  ways  and  means,  the  seve- 
said  J.  J.  ^  contingent  remainders  therein  to  be  limited,  but  to  ma- 
w  ^  J  h  "^^  ^"^  improve  the  said  estates  and  premises,  in  such 
and  J.  T.  manner  as  to  tbem  the  said  trustees,  or  the  trustees  or  trus- 
oniyiopre-  tee  for  the  time  being,  shall  seem  meet,  and  to  receive  the 
contlncMit  ^"^>  issues,  and  profits  thereof,  and  tp  pfiy  or  apply  the 
remain-       same,  or  SO  much  thereof  as  shall  remain,  after  retaining  or 

ders  there^      .  .  .  . 

in  to  be  li-  discharging  the  e^pences  of  repairs  and  improvements,  and 

To  manage^  all  taxes  and  other  necessary  outgoings,  and  the  poundage 

aod  im-  salaries,  or  wages  of  such  person  or  persons,  agent  or  agents, 

e^^tates  lor  as  they,  h^,  or  she  may  think  fit  to  appoint  or  employ,  to 

the  benefit  " ,  .  ,  •       .i_  x      •' 

of  the  per-  oversee^  manage,  and  improve,  and  receive  the  rents,  issuei 
'°itui"d^^     and  profits  of  the  said  premises,  tq  or  for  the  benefit  of  such 
person  or  persons,  as  for  the  time  being  shall,  under  the  li-. 
mitations  in  such  settlement,  be  ei\titled  to  th^  next  estate, 
of  an^  in  the  said  ipanors  and  premi^^  therein  Gomprised^i 
e:9:pect9nt  op  the  particular  use  or  estate,  for  the  time  being, 
vested  in  possession  in  my  said  trustees  oj[  their  heirs,  in 
trust  as  aforesaid,  but  subject  to  a  proviso  to  be  inserted  in 
such  settlement,  that  if  the  person  or  persons  for  the  tim« 
being,  entitled  tp  ^uch  next  estate,  or  any  of  them,  be  a 
minor  or  minors,  and  unmarried,  then  during  the  period 
that  such  person  or  persons,  or  finy  of  t^em,  shall  be  a  mi- 
nor or  minors,  and  continue  unmarried,  such  part  of  th« 
net  rents,  issues,  and  profits  of  the  said  premises  as  such 
unmarried  minor  or  minors  would  be  entitled  tOj  if  he,  she, 
Directions  q^  they  was  or  were  married,  or  adult,  shall  be  disposed  of 
posui  and    by  i\\e  said  trustees  or  trustee  for  the  time  being,  in  the 
fiwj  ot^  th€  following  manner,  that  is  to  say,  any  such  yearly  sum  or 


I 
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sums,  or  such  part  thereof,  as  they^  he,  or  she,  in  their,  No.  15. 
his,  or  her  discretion  Shall  think  necessary,  not  exceeding  ^'^^''^' 
-/.  per  annum,  shall  be  applied  for  or  towards  the  main*  profits,  in 


tenance  and  education  of  such  minor,  or  for  each  of  such  f,^^*  .^ 

'  persons  so 

minors,  if  more  than  one,  until  he  or  she  shall  attain  the  a^e  "cxt  inti« 

^  ^  1     «.        ,  1  .,   ,  ?     lied  shall 

of  fourteen  years,  and  after  that  age,  and  until  he  or  she  be  minors, 
shall  attain  the  age  of  eighteen  years,  or  shall  be  married,  To  apply 

certain 

any  yearly  sum  or  sums,  not  exceeding L  per  annum  for  snms  for 

sueh  minor,  or  each  such  minor,  and  after  the  age  of  eigh-  tenance^^'^' 
teen  years,  and  until  he  or  she  shall  attain  the  age  of  91  varying 

^  .    ^  ,  ®  ,     withtheiP 

years,  or  be  married,  any  yearly  sum  or  sums  not  exceed-  respectivr 
ing  — : — L  per  annum,  for  such  minor^  or  each  such  minor ;  **^ 
and  the  surplus  of  such  net  rents  and  profits  as  such  unmaf-  '^^  car- 
ried minor  or  minors  would,  if  married  or  adult,  be  entitled  said  rents 
to,   remaining  unapplied  for  the  kst-mentioned  purpose  H^themean 
shall,  during  such  period^  be  considered  as  constituting  part  ^?fl^  ^'^ 
of  my  residuary  personal  estate,  and  be  subject  to  the  dis-  sidueof  tes. 

tatof's  ner* 

position  hereinafter  made  thereof,  and  to  all  the  trusts  and  sonal  e** 
powers  in' this  my  if  ill  contained  respecting  the  same.    And  ^^* 
I  will  and  direct  that  there  shall  be  inserted  in  such  settle-  to  contain 
ment,  a  power  of  proviso  enabling  the  said  W.  W.,  as  and  tb^t^mn/ 
when  he  shall  be  in  the  actual  possession  or  entitled  to  the  f^''  ^^^  ^^ 
rents,  issues,  and  profits  of  the  said  estates  and  premises  so  any  woma» 
to  be  settled  by  deed  or  will,  to  grant,  limit,  settle,  or  ap-  nfa^y!^ 
point  to,  or  to  the  use  of,  or  in  trust  for,  any  woman  or 
women,  whom  he  shall  happen  to  marry,  (and  that  either 
before  or  after  such  marriage,)  for  and  during  the  natural 
life  or  lives  of  such  woman  or  women  respectively,  for  her 
or  their  jointure  or  jointures,  and  in  bar  of  her  or  their  , 
dower,  to  take  effect  immediately  after  his  decease,  any  an- 
nual sum  or  yearly  rent-charge,    annual  sums  or  rent- 
charges,  not  exceeding  /.  by  the  year,   tax-fi-ee  and 

without  any  deduction,  to  be  issuing  out  of,  and  to  be 
charged  and  chargeable  upon  all,  or  any  part  of  the  said 
•states  and  premises,  with  such  powers  and  remedies  for 
recovering  the  same  when  in  arrear,  and  to  create  and  limit 
Bitch  term  or  terms  of  years,  for  raising  and  better  securing 
the  same,  as  to  him  shall  seem  meet.    And  it  is  also  my  ^q^  ^^  ^ 

wiU,  that  in  such  settlement  there  shall  be  inserted  a  power  i^^^^c 

,  ^  power, 

or  powers^  enabling  the  said  W.  W.,  and  also  the  trustees 
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No.  IS.  or  trustee  finr  tbe  time  being  under  such  settlanent,  as  and 
'^^^^^'^^  when  they  shall  respectively  be  in  the  actual  possession,  or 
entitled  to  the  .receipt  of  the  rents  and  profits,  of  my  said 
manors,  hereditaments,  and  premises,  under  the  limitations 
therein  contained,  and  also  during  the  minority  or  minorities 
of  any  such  child  or  children  as  may  be  entitled  to  the  free- 
hold and  inheritance  thereof  under  such  limitations  as  afore^ 
said,  to  make  leases  of  all  or  any  part  of  the  said  premises, 
for  any  term  not  exceeding  21  years  in  possession,  and  not 
in  reversion,  or  by  way  of  future  interest,  so  as  there  be 
reserved  in  every  such  lease  the  best  and  most  improved 
yearly  rent,  to  be  incident  to  the  immediate  reversion  of  the 
premises  so  to  be  demised,  that  can  be  reasonably  had  or 
gotten  for  the  same,  without  taking  any  fine,  premium  or 
foreg^  for  tbe  making  thereof,  and  so  as  there  be  contained 
in  every  such  lease  a  condition  of  re-entry  on  non-payment 
of  the  rent  thereby  to  be  reserved,  and  so  as  the  lesscnrs 
execute  counterparts  thereof,  and  do  thereby  covenant  for 
the  due  payment  of  the  rents,  to  be  thereby  reserved,  and 
SrttlcMCftt  be  not  made  dtspunishable  for  waste.    And  it  is  my  will, 
a*  rovUo'  ^^  ^°  ^^'^^  settlement  there  shall  be  inserted  a  proviso, 
for  obiig-    condition,  or  clause,  enjoining  the  issue  male  of  my  said 
soBstakinf  uiece  J.  M.  withiu  six  calendar  months  next  after  such  issue 
iimiutioiu  ^^®  ^^  como  iuto  possessiou  of  the  said  estates  and  pre- 
to  me  the   gii^es,  under  the  limitations  in  such  settlement  to  assume^ 

testator's  ^  7-7 

sarname.     take,  and  use  the  surname  of  W.  only,  and  to  write  and 
sign  that  surname  only  in  or  to  all  acts,  deeds,  and  instru- 
ments, and  on  all  other  occasions,  and  for  determining  the 
estate  tail  of  such  issue,  refusing  or  neglecting  to  comply 
with  such  condition,  and  limiting  the  said  estates  and  pre- 
mi^  over  to  those  who  may  be  next  in  remainder  expectant 
on  such  estate  tail,  under  such  settlement,  or  who  would 
be  entitled  to  the  possession  of  tbe  said  premises,  under  the 
limitations  in  such  settlement,  in  case  the  tenant  in  tail  male 
so  refusing  or  neglecting,  were  actually  dead,  without  issue 
*  Bettiemettt  male.    And  my  will  further  is,  that  such  intended  settle 
a  proTito    luent  shall  contain  a  proviso  that  in  case  any  of  the  trustees 
MMTu^a  ^^^^^  named,  or  any  succeeding  trustee  or  trustees  in 
change  and  their  or  any  of  their  place  or  places  (whether  introduced 
tion  of     into  the  trusts  therein  contained  by  nomination  or  a{i|xoiiit- 


*\ 
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meat  as  bereinafter  meniioned,  or  by  representation  of  any  No.  15. 
deeeased  trustee  or  trustees,)  shall  die,  or  desire  to  be  dis-  "^^V^/ 
charged  from,  or  refuse  or  neglect  to  act,*  or  become  inca*  be  ma^e  ^ 
paUe  of  acting,  in  the  ei^ecation  of  such  trusts,  or  any  of^'^^^"* 
them,  it  shall  be  lavrful  for  the  surviying,  or  other  trustees 
<Nr  trustee  for  the  time  being  (whether  he,  she,  or  they,  may 
have  been  created  a  trustee  or  trustees,  by  nomination  er 
appointment,  or  have  become  so  by  represeatatiiHi  as  afiir&p 
saidj)  by  deed  or  instrument,  under  hand  and  seal,  attested 
by  two  or  more  witnesses,  to  nominate  and  appoint  any 
other  person  or  persons  to  be  a  trustee'  or  trustees  in  the 
stead  of  the  trustee  or  trustees  so  dying,  desiring  to  be  dis* 
charged,  or  refusing  or  neglecting  to  act,  or  becoming  inca* 
fMible  of  acting  as  aforesaid ;  and  a  clause  making  the  usual 
provision  for  resting  the  trust  estates,  real  and  personal,  ae» 
cording  to  such  nomination  or  appointment,  and  for  giving 
the  ^same  its  full  efect,  and  enabling  the  new  trustees  or 
trustee  to  execute  every  tnist  and  power  which  the  old 
trustee  or  trustees  might  have  done  if  such  appointment  had 
not  taken  place,  either  alone  or  in  conjunction  with  tiie 
continuing  trustee  or  trustees  (if  any)  as  the  case  shall  hap» 
pen;    And  also  the  usual  clause  for  the  indemnity  of  the  And  the 
trustees  or  trustee  therein  named,  their  heirs,  executors,  ^u!^  of* 
administrators  and  assigns,  and  for  enabling  them  to  act  '^(^^  ^^^ 

._._._  -o^i  i^i  1  indemnity 

With  safety  in  the  execution  or  the  trusts  of  such  settiement,  to  the  tnu^ 
andsilch  other  clauses  as  are  usual  in  setti«nents  of  the  like  ^^* 
kind.    And  as  to,  for,  aiid  concerning  my  said  copyhdU  and  Trnsten  t» 
lea«hold  e^ta,  and  p«,miaes,  or  so  a.«ch  the«H>f  a.  a«y  -J^-S: 
remain  unsold,  for  making  good  the  deficiency  of  my  per-  >««ed  of 

the  copy* 

aonal  estate  not  specifically  bequeathed,  in  answering  my  hold  ud 
debts,  legacies,  and  funeral  and  t^tamentary  charges,  I  will  ^^s  np» 
sind  direct  that  the  said  trustees,  or  the  trustees  or  trustee  ^^TT 

spomfent 

Ibr  the  time  being,  do  and  shall  stand  seised  and  possessed  ti  uto. 
of  the  inme  respectively,  (subject  to  ^any  such  mortgage  or 
mortgages  as  may  be  made  thereof  as  aforesaid,)  upon  such 
trusts,  and  for  such  intents  and  purposes  as  are  hereinbefore 
directed  to  be  limited  ot  expressed,  of  and  cooeeming  the 
«aid  freehold  manors  and  preasises  therem  to  be  comprised, 
apd  with,  under,  and  subject  to  such  and  the  same  powers, 
^bvisos,  coD£ti<His,  limitations,  and  decstaratioBs  as  ate  di« 


think 
^proper. 
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No.   13.  rected  to  b^  contained  therein,  concerning  the  same  freehold 

^'^"'^^^^  manors  and  premises,  or  as  near  thereto  as  can  or  may  be,  and 

the  rules  of  law  and  equity  and  the  different  natures  of  tlie 

THistees  to  estates  and  tenures  will  admit.  Provided,  that  it  shall  be  law- 
renew  the 

leases  as  ful  for  my  said  trustees,  their  executors,  administrators,  and 
they  shall  assigns,  as  and  when  they  in  their  discretion  shall  think  proper, 
or  see  occasion,  to  renew  the  lease  and  leases  of  all  or  any  part 
of  my  leasehold  premises,  and  pay  the  fines  and  fees,  and  other 
expences  necessary  to  be  paid  for  such  renewal  or  renewals, 
out  of  any  monies  which  may  be  in  their  hands  by  virtue  of 
this  my  will,  and  to  rebuild  or  repair  all  or  any  of  the  mes« 
suages  or  tenements,  to  be  demised  by  such  renewed  lease  or 
leases,  (if  such  renewal  shall  be  obtained  on  terms  of  re* 
building  or  repairing,)  and  to  pay  the  expences  of  such  re- 
pairing or  rebuilding,  in  like  manner  as  I  have  directed  with 
respect  to  the  expences  of  such  renewals  aforesaid;  all 
All  the  re-   Y/\i\t\k  renewed  leases  shall  be  vested  in  them  the  said  tnis- 

uewed 

leases  to  be  t^es,  their  executors,  administrators,  and  assigns,  upon  the 
the  truso  same  trusts,  and  for  the  same  intents  and  purposes,  and  with, 
the'sam"  «nder,  and  subject  to  the  same  powers,  provisos,  conditions^ 
trusts.  ap^  declarations,  as  are  contained  and  referred  to  in  this  my 
will  concerning  the  present  subsisting  leases,  or  the  premises 
Trustees  therein  comprised.  Provided,  and  my  will  further  is,  that 
ka^^  in      i^  sli^H  be  lawAil  for  my  said  trustees,  their  heirs,  executors, 

the  mraii     administrators,  and  assigns^  in  the  mean  time,  until  such  set- 
tune  until  '  ^    ^  ^ 

the  estates  tlement  of  my  said  estates  shall  be  made  as  hereinbefore 
iipoB  the  directed,.to  make  or  grant  leases  of  all  my  said  freehold,  and 
•s^hov™  ^^  ^^  ™y  ^^^  copyhold  and  leasehold  manors  and  pre- 
menttoned  mises  hereinbefore  devised  to  them  upon  trust  as  aforesaid, 
to  the  which  may  be  remaining  unsold,  for  any  term  not  exceeding 
hemade  ^'  years  in  possession,  reserving  the  improved  rents,  and 
under  the  without  taking  fines,  and  subject  to  the  like  restrictions  as 
that  pnr'  are  mentioned  with  respect  to  leases  to  be  made  under  tiie 
In^rted  in  power  of  leasing  directed  to  be  inserted  in  the  said  intended 
the  setUc-  settlement,  and  to  appoikit  such  persons  as  they  shall  think 
proper  to  oversee,  manage,  and  improve  my  said  estates  and 
perTOM  to*  pr^raises,  and  to  receive  the  rents,  issues,  and  profits  thereof^ 
oversee      and  to  pay  or  allow  to,  or  permit  such  oyerse^r  or  overseen^ 

and  ma-  ,     ^  ^  ,  .  ,  , 

Dage  the     receiver  or  receivers,  to  retain  such  poundage,  or  sum  or- 
taid^xt'^   ^ums  of  money,  by  way  of  salary  or  wageii,  as  my  said  tnwr 
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tees  br  the  trustees  or  trustee  for  the  time  being  shall  think  j^q^  13^ 
meet  or  reasonable.    And  I  give  the  following  legacies^  ^  that  ^^^^>r^t^ 
18  tb  say,'  to  my  said  wife  — /.  for  mourning,  and  her  iihme*  ^^^^^  ^^ 


diate  occasions,  and  to  my  other  executors  and  trustees  to  allow 

uiem  pro- 

kbove-named  100/.  each,  as  a  small  acknowledgment  for  per  saia- 
the  trouble  they  will  have  in  the  execution  of  this  my  will,  p  * 
And  I  desire  my  executors  to  give  mourning  and  one  year's  legacies. 
wages,  (over  and  above  what  may  be  due  for  wages)  to  all  J,^^  J^*/^ 
auch  ray  servants  as  they  in  their  discretion  may  think  pro-  her  imme- 
per..    And  I  give  to  my  said  nephew  J.  A^  — I.  to  be  paid  to  sions. 
llim  at  his  age  of  21 ;  to  D.  C.  — /. ;  to  my  nephew  L»  —L ;  J^^^^  JJ^ 


to  ray  niece  E.  P*  -W.  at  and  when  she  shall  arrive  at  her  ?;«^  *«>»" 
age  of  SI,  or  be  married;  to  my  nephew  T.  D.  — /.  at  his  Advance 
age  of  21 J  with  interest  in  the  mean  time;  to  R.  S.  and  ll^^^ 
J.  F.  W.  each,  at  their  several  ages  of  2t ;  and  unto  each  of 
my  nieces  A.  J.  and  J.  S.  — L ;  unto  E.  and  A.  H.  — /•; 
vnto  J.  B.,  H.  B.  and  C.  B.  children  of  my  niece  D.  N.  — L 
eath ;  all  the  said  legacies  to  be  paid  to  the  respective  legatees 
within  12  monthfi  after  my  decease,  (save  and  except  those 
given  to  my  said  wife,  my  said  trustees  and  executors,  and 
my  servants,  which  are  to  be  paid  immediately  after  my 
death).    And  I  give  unto  the  said  Sarah  S.  the  daughter  of  Legacies 


-,  the  sum  of — L  on  the  day  of  her  marriage ;  and 


I  give  after  her  decease  the  said  sum  of  — L  unto  such  child 
or  children  of  her  the  said  S.  S.  as  shall  attain  the  age  of  SI 
years,  to  be  divided  among  them  (if  more  than  one)  in  equal 
shares,  and  if  but  one,  the  whole  to  go  to  such  one  child  as 
shall  attain  the  said  age.  The  portion  or  portions  of  such  of 
them  as  may  attain  the  said  age,  in  the  life-time  of  the  said  S. 
S.,  to  be  a  vested  interest  or  vested  interests,  though  not 
payable  till  after  her  death,  and  the  interest  of  the  presump- 
tive portions  of  such  of  her  children  as  may  be  under  the 
said  age  at  the  time  of  her  death,  or  so  much  thereof  as  shall 
be  thought  necessary,  to  be  applied  for  or  towards  the  main-* 
tenance  and  education  of  such  infant  child  or  children,  until 
he,  she,  or  they  shall  attain  the  said  age ;  and  the  surplus 
dividends,  or  interest  which  may  not  be  applied  for  that  pur- 
pose to  accumulate  and  go  along  with  the  original  share  or 
shares;,  or  in  case  there  shall  be  no  such  children  who  shall 
^attain  Ijie  said  age^  such  accumulations  to  fall  together  with 
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No.  13.  tlM  principal  sum  into  my  readuary  personsl  estate.    And  I 
give  unto  J.  W.  daughter  of  my  said  nepbew  ■>  900/. 

but  the  same  apt  to  be  vested  in  or  paid  to  her  till  she  diall 
attain  the  age  of  81  years,  and  not  to  bear  interest  in  tke 
mean  time ;  I  give  unto  J.  R.  daughter  of  — — ,  50OI. 
but  the  same  not  to  be  vested  in  or  paid  to  her  till  the  age  cf 
21  years,  and  not  to  bear  interest  in  the  mean  time;  I  gi^e 
unto  J.  13.  eldest  son  of  the  said  E.  i r^^y  whom.1  ha^re 


Utherto  brought  up  and  taken  under  mj  protectioii, 
•ver  and  above  what  he  may  participate  in  the  — l.  hereiii* 
befiu*e  given  among  the  children  of  the  said  E.  '  ,  bat 

the  same  not  to  be  vested  in  or  paid  to  him  till  his  age  o£fli 
years,  and  not  to  bear  interest  in  the  mean  time ;  and  imto 
such  child  or  diildren  of  my  said  nephew  I.  J.,  (bom  in  his 
life-time  or  aftar  his  death)  as  shall  attain  the  age  of  21  years, 
the  sum  of — L  to  be  divided  between  or  among  them,  if  moie 
Aan  one,  share  and  share  alike,  and  if  but  one  then  the^whdb 
to  such  one  child  as  shall  attain  such  age,  and  not  to  bear 
interest  in  the  mean  time.  And  after  the  decease  of  my  said 
niece  1.  M.,  I  give  unto  such  child  or  children  of  her^  now  in 
being  or  hereafter  to  be  born,  as  shall  live  to  attain  the  said 
age  of  21  years,  the  sum  of  ---/•  the  sMie  to  be  divided  b^ 
tween  or  amo^  them  (if  more  than  one),  share  and  shve 
alike,  and  if  but  one  then  tiie  whole  to  sudi  one  duUlaa  diaD 
attain  the  said  age,  and  not  to  bter  interest  in  die  mean 
time,  but  the  portions  of  such  of  them  as  diall  attain  the  age 
of  21  years  in  his  life-time,  shaU  be  vested  interests,  .thoi^ 
jkot  payable  until  after  her  death,  and  after  the  decease  (^my 
said  niece  I.  M.  Igivethe  sum  of — /.  to  such  child  or  child- 
ren of  her  now  in  being,  or  hereafter  to  be  bom,  as  shall 
•attain  the  age  of  21  years,  the  same  to  be  divided  between  or 
among  them  if  more  than  one,  share  and  share  alike ;  and  if 
>but  one,  the  whole  to  sudi  one  child  as  shall  attain  the  said 
age,.and  not  to  bear  interest  in  the  mean  time;  but  the  pcNP- 
tions  of  such  of  them  as  shall  attain  the  said  age  in  her  1^ 
time,  shall  be  vested  interests,  though  not  payaMe  till  after 
her  death.  And  I  give  after  the  decease  of  the-said  E.,  un* 
totsuch  duld  ortchfldrmi  of  him  ttue  said  E*,  bora  in  lus  Ills- 
time,  or  after  his  deoeas^  as  shaU  attain  the  age  of  21  years, 
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« the  same  to  be  divided  among  them,  if  more  than  one,  in  No.  13. 
•qual  shares,  and  if  but  one,  the  whole  to  go  to  such  one 
child  as  shall  attain  the  said  age,  and  not  to  bear  interest ; 
saye  that  in  case  of  the  death  of  the  said  E.,  having  a  child 
or  children  under  the  age  of  SI  years,  my  wiU  is  that  my  said 
trustees  or  trustee  for  the  time  being  shall  and  may  pay  and 
apply  any  sum  not  exceeding  the  sum  of  50/.  p^r  annum,  by 
equal  quarterly  payments,  for  and  towards  the  maintenance 
and  education  of  such  infant  child  or  children,  uptil  he,  she, 
or  ihey  shall  attain  the  age  of  81  years.    And  I  will  that  the 
portions  of  such  children  of  the  said  E.  as  Bhall  attain  the 
said  age  of  SI  years  in  his  life-time,  shall  be  vested  interests,  • 
though  not  payable  till  after  his  death. '  And  as  a  further 
provision  for  the  said  E.  B.,  whom  I  have  hitherto  brought  ' 
up  and  taken  under  my  protection,  I  empower  my  said  trus- 
tees or  trustee  for  the  time  being,  to  apply  such  sum  and 
sums  of  money  (not  exceeding  — — /.  in  the  whole)  for  plac- 
ing out  the  said  E.  B.,  apprentice  to  some  profession  or 
trade  as  they  the  said  trustees  or  trustee  shall  think  proper,  • 
recommending  to  his  choice  the  profession  of  ,  when 

and  so  soon  as  he  shall  arrive  at  a  proper  age  for  that  pur- 
pose.   And  I  declare  that  such  sum  or  sums  as  may  be 
thought  fit  to  be  applied  for  that  purpose,  shall  be  consi- 
dered as  falling  under  the  class  of  my  pecuniary  legacies. 
And  I  give  and  bequeath  unto  my  said  trustees  and  execu* 
'  tors,  the  exchequer  annuity  of — /.  which  I  purchased  for  the 
life  of  my  said  niece  I.  M.  my  nominee,  in  trust,  to  pay  and 
apply  the  same  as  she  my  said  niece,  notwithstanding  her 
present  or  future  coverture,  shall  by  any  note  or  writing  an- 
der  her  hand,  direct  or  appoint,  and  in  default,  at  any  time, 
of  such  direction  or  appointment,  then  sliall  and  do  pay  the 
same  into  her  proper  hands,  for  her  own  sole  and  separate 
usa  and  benefit,  to  the  intent  that  the  same  annuity  or  any 
part  thereof  may  not  be  subject  to  the  debts,  power,  or  con- 
trol  of  her  present  or  any  future  husband ;  and  I  de<^lare  that 
the  receipt  or  receipts  of  her,  pr  of  the  person  or  persons  to 
whom  she  may  direct  the  same  to  be  paid,  shall  from  time 
to  time,  notwithstanding  her  coverture,  be  a  'idufficient  dis* 
charge  or  discharges  for  the  said  annuity,  dr  so  much  there- 
of as  in  such  receipt  or  receipts  'shall  be  acknowledged  or 
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No.  IS*   expresfled  to  be  received.     And  I  release  to  — — — , 


the  debt  secured  to  me  by  his  bond,  and  a  judgment  thereon^ 
and  desire  my  executors  to  deliver  to  him  the  said  bond  to 
be  cancelled,  and  to  acknowledge  satisfiu^tion  on  the  judg- 
ment at  his  costs.  And  I  give  all  the  goods  and  fixtures 
belonging  to  me,  and  now  at  or  upon  my  fitrms  and  lands  in 

,  in  the  occupation  of ,  unto ^  to 

and  for  his  own  use,  without  any  account  to  be  rendered  by 
him  to  my  executors,  in  respect  thereof,  which  bequest,  to- 
gether with  the  legacy  of /•  hereinbefore  given  to  hiio, 

I  consider  as  sufficient,  having  heretofore  amply  advanced 
Rfsidne  of  iiim.  And  I  give  and  bequeath  all  the  rest  and  residue  of 
ai  estate  to  my  personal  estate  and  effects^  of  what  nature  or  kind  soever 
in  the  pur-  ^^^  same  may  be,  unto  my  said  trustees,  their  heirs,  execa- 
ckwie  of  ^fg^  administrators,  and  assigns,  upon  trust,  that  my  said 
totes  to  be  trustees,  or  the  trustees,  or  trustee,  for  the  time  being,  do 
before  di-  and  shall  invest  the  same  in  the  purchase  of  manors,  mes- 
rern^Dff  ^'^^  suages,  lands,  tenements  or  hereditaments,  of  a  clear  and  in- 
the  before  defeasible  estate  of  inheritance  in  fee-simple,  in  possession, 
totes.  to  be  situate  or  arising  somewhere  in  that  part  of  Great 

Britain^  called  England ;  and  do  and  shall  convey,  settle, 
and  assure  such  manors,  messuages,  lands,  tenements,  or  he- 
reditaments, as  may  be  so  purchased,  to  such  and  the  same 
uses,  upon  such  and  the  same  trusts,  and  for  such  and  the 
same  intents  and  purposes,  and  with,  under,  and  subject  to 
such  and  the  same  powers,  provisos,  limitations  and  declara- 
tions, as  are  hereinbefore  directed  to  be  limited,  expressed  or 
declared  in  and  by  such  settlement  as  aforesaid,  of  and  con- 
cerning such  of  the  freehold  manors,  and  hereditaments  de- 
vised by  this  my  will,  as  are  intended  to  be  comprised  in  the 
same  settlement,  or  such  and  so  many  of  them  as  shall  be 
tHien  subsisting,  undetermined,  or  capable  of  taking  effect. 
The  flame    Provided,  and  my  will  is,  that  it  shall  be  lawful  for  my  said 

g laced  cat  trustees,  or  the  trustees,  or  trustee,  for  the  time  being,  to  place 
vntUcon-  *  o^t  my  residuary  personal  estate,  in  the  mean  time,  and  from 
venieot  ^^^  ^  ^  Jqq^  \xii\j\  a  convenient  purchase,  or  purchases  of  lands, 
can  be  or  hereditaments  can  be  found,  in  the  public  funds,  ojr  upon  go- 
power  |o  vemment  or  real  securities  at  interest,  in  their,  his,  or  her 
toanspose  names  or  name,  and  when  and  as  often  as  it  may  be  thought 
the  secan-  prudent  or  proper  to  call  in  the  principal  money  so  placed  out, 
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or  to  sell  and  traosfey  such  funds  or  securities,  and  to  rein*  N  o  .13. 
vest  the  principal  money  so  called  in,  or  arising  by  such  ^'^"'^^^^ 
sale  or  transfer,  in  or  upon  any  new,  or  other  funds  or  secu« 
rities  of  the  like  kind,  atod  so  from  time  to  time  to  vary, 
alter,  or  transpose  all  such  funds  or  securities  for  others  of 
the  same  nature,  so  often  as  it  may  be  thought  meet.    And  The  intcr- 

,  est  and  di- 

my  will  is,  that  the  dividends  and  interest  arising  from  all  vidends  io 
such  principal  money,  funds,  and  securities,  shall,  foom  time  fents  of  fhe 
to  time,  go  and  be  paid  to  such  person  or  persons,  and  be  purchased 
applied  for  such  intents  and  purposes,  as  the  rents  and  would  go, 
profits  of  the  lands,  or  hereditaments,  to  be  purchased  there-  chased, 
with,  and  settled  as  aforesaid,  would  go  or  be  payable,  or  ap- 
plicable unto,  in  case  such  purchase  and  settlement  were 
actually  made.  Provided,  and  my  will  further  is,  that  when,  Power  for 
and  so  often  as  any  of  them,  the  said,  &c.  my  said  trustees  Lid^^bsti- 
hereby  appointed,  or  any  succeeding  trustee  or  trustees,  Jjj"^**  ®^ 
(whether  introduced  into  the  trusts  of  this  my  will,  or  any  tees  luider 
of  them,  by  nomination  or  appointment  under  this  present 
power,  or  by  representation  of  any  deceased  trustee,  or  trus- 
teeS;)  shall  die,  or  refuse^  or  neglect  to  act,  or  be  desiroqs 
to  be  discharged  from,  or  become  incapable  of  acting  in  the 
execution  of  the  said  trusts,  or  any  of  them,  it  shall  and  may 
be  lawful  for  the  surviving,  or  other  trustees,  or  trustee,  for 
the  time  being,  whether  introduced  into  such  trusts  by  no- 
mination or  appointment,  or  by  representation  as  aforesaid, 
by  any  deed  or  writing,  deeds  or  writings,  under  his,  her,  or 
their  hand  and  seal,  or  hands  and  seals,  attested  by  two  or 
more  credible  witnesses,  to  nominate  and  appoint  any  other 
person  or  persons  to  be  a  trustee  or  trustees  for  the  purposes 
herein  mentioned,  or  any  of  them,  in  the  stead  of  such  trus- 
tee or  trustees,  so  dying,  or  refusing,  or  neglecting  ifi  act,  or 
being  desirous  to  be  discharged  as  aforesaid.    And  the  said 
trust  estates,  whether  real  or  personal,  shall  upon,  or  so 
soon  as  conveniently  may  be  after  every  such  nomination  or 
appointment,  be  conveyed,  assigned,  and  transferred,  so  as 
that  the  same  may  be  vested  in  such  new  trustee,  or  trustees, 
(if  any)  their  heirs,  executors,  administrators,  and  assigns, 
accoi^ing  to  the  nature  and  quality  thereof  respectively. 
And  if  there  shall  be  no  continuing  trustee,  then  wholly  in 
VOL.  H.  2d 
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No.  13.    such  new  trustee,  or  truBtees,  as  the  case  may  happen,  and 
his  or  their  heirs,  executors,  administrators,  and  assigns,  ac- 
cording to  the  nature  and  quality  thereof  respectively,  upon 
the  trusts,  and  for  the  intents  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisos,  and  declarations  ex- 
pressed  or  declared  concerning  the  same  respectively  by  this 
my  will,  or  such  and  so  many  of  them  as  shall  be  then  sub- 
sisting, or  capable  of  taking  effect;   and  every  such  new 
trustee,  his   heirs,  executors,  administrators,  and  assigns, 
shall  have,  and  be  invested  with  every  power  and  authority 
hereby  delegated  to  the  trustees  herein  named,  either  alone, 
or  jn  conjunction  with  such  former  trustees,  or  trustee,  as 
the  case  shall  be.    Provided  also,  that  my  said  trustees  res- 
pectively, for  the  time  bein^  shall  be  chai^d,  and  charge- 
able only  with  such  monies  as  they  respectively  shall  have  ac- 
tually .received,  and  that  one  of  them  shall  not  be  answerable 
or  accountable  for  the  other,  or  for  the  acts,  receipts,  neglects 
or  de&ults  ef  the  other  of  them,  but  each  only  for  his,  her,  or 
their  own  acts,  receipts,  neglects,  or  defiiults ;  neither  shall 
they,  my  said  trustees,  for  the  time  being,  be  answerable  or 
accountable  for  any  misfortune,  loss,  or  damage,  that  may 
happen,  of  or  to  the  said  trust  estates,  monies,  and  premises, 
or  any  part  thereof,  except  the  same  shall  happen  by  or 
through  his,  her,  or  their  wilful  default  mspectively.    And 
also,  that  my  said  trustees  for  the  time  being,  and  each  of 
them,  their,  and  each  of  their  heirs,  executors,  administra- 
tore,  and  assigns,  shall  and  may,  by  and  out  of  the  monies 
that  shall  come  to  their  respective  hands  by  virtue  of  the 
trusts  aforesaid,  retain  to,  and  reimburse  herself,  himself  and 
themselves  respectively,  and  allow  to  his,  h^r^  or  their  co- 
trustee or  co-trustees,  all  such  costs,  chaiges  and  expences, 
as  they,  either,  or  any  of  them  shall  or  may  respectively  sus- 
tain, expend,  disburse,  or  be  put  unto,  in  or  about  the  exe- 
tsution  of  the  trusts  hereby  in  them  reposed,  or  in  any  wise 

Telating  thereto*    Atid  I  appoint  ^ and 

, ,  executrix  and  executors  of  this  my  will.    And  I 

also  appoint  them,  and  the  survivor  and  survivors  of  them, 
guardian  and  guardians  of  such  child  or  children  as  I  may 
iiave,  whether  bom  in  my  life,  or  after  my  decease,  duriiig 
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their  respectiTe  minorities.    And  1  revoke  all  former  and  No.  13, 
pther  wills  by  me  at  any  time  heretofore  made,  and  declare 
this  only  to  be  my  last  will  iind  testament.    In  witness,  &c. 


No.  14. 


A  Merchants  Willj  providing  for  the  continuance  of  his 
trade^  under  the  management  of  his  executors^  for  the  ftc- 
nefit  of  his  family^  and  for  the  future  introduction  of  his 
sons  into  the  business. 

THIS  is  the  last  will  and  testament  of  me, of 

.     I  direct  that  my  executors,  hereinafter  named,  Execotort 

.     .  "^  '     .  '  within  a 

do  and  shall,  within  one  month  after  my  interment,  cause  a  month  af- 
full,  true,  and  accurate  inventory  schedule  and  account  to  be  tor'sl^tir- 
made  and  taken  of  all  and  singular  my  estate  and  effects  of  ™^"^  ^^ 

o  J  make  an 

every  nature  or  kind  whatsoever,  whether  real  or  personal,  inventory 

and  that  five  fair  copies  thereof  shall  be  transcribed  and  estate  and 

signed  by  all  my  said  executors,  and  that  one  of  the  said  ^  ^^' 

copies  so  signed  as  aforesaid,  shall  be  delivered  to  each  of 

my  said  executors,  for  hip  own  use.     And  I  will  and  direct  Debts  and 

that  all  such  debts  and  sums  of  money  as  I  shall  justly  owe  testa- 

at  the  time  of  my  decease,  together  with  the  expences  of  my  ^a°!fe7to 

funeral,  and  the  probate  of  this  my  will,  and  the  execution  ^i  P^^^  ^"^< 
'  '^  1  of  the  pen- 

thereof,  be  fully  paid  and  satisfied  by  my  said  executors,  out  sonai  es« 

of  my  personal  estate.    I  give  and  bequeath  to  my  dear 

wife,  S.  T.,  the  sum  of  100/.  to  be  paid  to  her  immediately 

after  my  decease ;  and  to  each  of  my  children,  who  shall  be 

then  livings  the  sum  of  20/.,  to  be  applied  by  their  mother, 

fi>r  their  use  in  mourning  and  necessaries,  immediately  after 

my  decease.    I  give  and  bequeath  unto  my  said  wife^  S.  T.^ 

2©3 
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No.  14.  over  and  above  the  estates  which  are  already  settled  upon 
^'^^^^^  her,  (situate,  &c.)  one  annuity,  or  yearly  sum  of  400/.  for 
the  wife,  sind  during  the  term  of  her  natural  life,  in  case  she  shall  so 
viduUate  ^^^  continue  my  widow ;  and  I  do  hereby  direct  that  the 
^J^^  ^h  ^^^  ^haXi  be  charged  upon  the  interest  to  arise,  accrue,  or 
settled  pio-  be  paid,  as  hereinafter  is  mentioned,  from  or  by  the  capital 
*°"*        /to  be  employed  in  my  trade  or  business  of  ,  which  is 

to  be  carried  on  by  my  said  executors,  according  to  the  direc- 
tions hereinafter  for  that  purpose  given  and  contained :  and 
-that  the  said  annuity,  or  yearly  sum  of  400/.  shall  be  paid  to 
her,  my  said  wife,  by  four  equal  quarterly  payments,  on 
Liady-day,  Midsummer-day,  Michaelmas-day,  and  Christ- 
mas-day, in  every  year,  the  first  payment  thereof  to  begin 
and  be  made  on  such  of  the  said  days  as  shall  next  happen 
In  case  of  after  my  decease.  But  in  case  my  said  wife  shall  many 
marriure  ^  again,  at  any  time  after  my  decease,  then,  and  in  such  case, 

theaDnnttj  I  revoke  the  said  bequest  of  the  said  annuity  of  400/.  here- 
to be  re-  *  •'  ' 
dnced  and  inbefore  given  to  her,  and  direct  that  the  same  shall,  from 

karate  ^  thenceforth,  cease  and  determine ;  and  instead  thereof,  I  give 

"•*•  and  bequeath  unto and ,  one  annuity  or  yearly 

sum  of  900/.,  for  and  during  the  remainder  of  the  natural 

life  of  my  said  wife,   subject   nevertheless   to  the  proviso 

hereinafter   contained,  for  determining   the    same,  to  be 

charged  upon  the  interest  to  arise,  accrue,  or  be  paid,  as 

hereinafter  is  mentioned,  fi*oni  the  capital  employed  in  my 

said  trade  or  business,  and  to  be  payable  at  or  upon  the  like 

'four  equal  quarterly  days  of  payment  as  aforesaid,  that  is 

to  say,  Lady-day,  Midsummer-day,  Michaelmas-day,  and 

Christmas-day,  in  every  year :  and  the  first  payment  of  the 

said  annuity  of  SOO/.  to  begin  and  be  made  on  such  of  the 

said  days  as  shall  first  and  next  happen  after  such  second 

marriage  of  my  said  wife,  upon  trust,  nevertheless,  that  they, 

the  said  trustees,  or  the  survivors  or  survivor  of  them,  or  the 

executors  or  administrators  of  such  survivor,  do  and  shall 

pay  the  said  last  mentioned  annuity  of  900/.  fit>m  time  to 

time,  as  and  when  the  same  shall  become  due  and  payable, 

and  be  received  by  them  as  aforesaid,  unto  my  said  wife, 

S.T.,  in  the  manner  hereinafter  expressed.    And  I  hereby 

expressly  will,  direct  and  declare,  that  the  said  annuity,  (x 

'  yearly  sum  of  900/.  or  any  part  thereof;  shall  notbe  subject, 
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or  in  any  manner  liable  to  the  debts,  control,  engagements, .  No.  I4r. 
or  intermeddling  of  any  husband,  with  whom  my  said  wife  ^'^''^^^^ 
shall  hereafter  happen,  to  intermarry,  but  that  the  same  shall, 
from  time  to  time,  be  paid  into  her  hands,  to  and  for  her 
own  sole  separate  and  peculiar  use  and  benefit,  and  not  into 
the  hands  of  any  other  person  or  persons  whomsoever. 
And  that  the  receipt  and  receipts  of  my  said  wife,  under 
her  hand  alone,  notwithstanding  her  coverture^  shall,  fipom 
time  to  time,  be  a  good  and  sufficient  discharge,  and  good 
and  sufficient  dischi^rges,  to  my  said  trustees,,  for  se  much  of 
the  said  last  mentioned  annuity,  as  in  such  receipt  or  re« 
ceipt»  shall  be  acknowledged  or  expressed  to  have  been  re- 
ceived.   (Proviso  for  restraining  her  from  assigning  the  an* 
nuity,  see  page  371).     And  my  will  is,  that  it  shall  and  may  Power  to- 
be  lawful  to  and  for  my  said:  wife,,  in  case  she  shall  continue  d^up^e^by 
my  widow  until  the  time  of  her  decease,  (but  not  otherwise)  ?^^. 
m  and  by  her  last  will  and  testament  in  writing,  to  be  by  her  be  paid  out 
signed  and  published  in  the  presence  o^  and  attested  by  two  ^ae  of  the 
or  more  credible  witnesses,  to  give,  bequeath  and  dispose  of  ^fZ[|^'?^Q 
the  sum  of  5000/.  to  be  charged  and  charireable  upon,  and  be  reduced 

to  COOOl 

raised  and  paid  out  of  the  residue  of  my  personal  estate,  upon  her 
unto  such  person  or  persons,  in  such  parts,  shares,  and  pro*  2^!^°^ 
portions,  and  in  such  manner  and  form  as  she  shall  think  fit. 
But  in  case  my  said  wife  shall  marry  again  at  any  time  after 
my  decease,  and  she  shall  not,  at  any  time  during  her  life, 
have  forfeited  the  said  annuity  of  300L  under  the  proviso 
hereinbefore  for  that  purpose  contained,  then,  and  in  such 
case,  but  not  otherwise,  it  shall  and  may  be  lawfiil  to  and. 
for  my  said  wife,  by  her  last  will  and  testament,  to  be  exe-^ 
cuted  and  attested  in  such  manner  as  aforesaid,  to  give,  be* 
queath,  and  dispose  of  the  sum  of  2000/.  only,  to  be  in  like 
manner  charged,  and  chargeable  upon,  and  raised  and  paid 
out  of  the  residue  of  my  said  personal  estate,  unto  such 
person  or  persons,  in  such  parts,  shares,  and  proportions, 
and  in  such  manner  and  form  as  she  shall  think  fit ;  and  I  do 
hereby  charge,  and  make  chargeable  the  residue  of  my  per- 
sonal estate  and  effects,  with  the  payment  of  the  said  sum  of 
500Q2»  to  the  legatee  or  legatees  thereof,  to  be  named  in  the 
last  will  and  testament  of  my  said  wife,  in  case  she  shall 
continue  my  widow  until  the  time  of  her  decease ;  or  in  case 


40d  Precedents  of  Wtlb.  [Anrf 

No.  14.  of  her  marrying;  again,  then  with  the  payment  of  the  saidi 
^'^^^^'"^^  sum  of  2000/.  to  the  legatee,  or  legatees  thereof  accord- 
Power  to     ingly.    And  my  will  is,  that  my  Baid  wife  shall  and  may  re- 

reside  in      side  in  the  house  wherein  I  now  dwell,  situate  at 

ing  hoase.  aforesaid,  in  case  she  shall  think  proper  so  to  do,  and  shall 
and  may  have  and  enjoy  the  use  of  all  my  furniture,  plate^ 
linen,  china,  and  glass,  which  shall  be  therein  at  the  time  oC 
my  decease,  for  and  during  her  life,  if  she  shall  so  long  con-^ 
tinue  my  widow,  and  unmarried,  but  not  otherwise.  And  in 
case  she  shall  think  proper  ixi  quit  the  said  house,  at  any 
time  after  my  decease,  then  I  give  and  bequeath  unto  her, 
my  said  wife,  the  sum  of  500/.,  in  order  to  settle  her  in,  and 
furnish  for  her  any  other  habitation  she  may  choose  to  reside 

Amnial  Jn,  ^uj  Jt  jg  „,«  ^\\\  gnj  inini}  and  I  do  hereby  direct  that 
soma  to  be  .      •'  ^  "^ 

applied  out  the  sum  of /.  per  annum,  shall  be  allowed  and  paid  out 

tereiit  of  ^^  ^he  interest  to  arise,  and  accrue,  as  hereinafter  is  men* 
oHbeT^  tioned,  from  or  by  the  capital  to  be  employed  in  my  said 
ness,  for      trade  or  business  of ,  to  be  carried  on  by  my  sad 

the  mainte-  ,  ,  . 

nance  of  executors,  as  hereinafter  mentioned,  for  the  maintenance  and 
dauf^hters    education  qf  each  of  my  daughters,  E.,  S.,  and  M. ;  and  also 

^lth*S^ .     the  like  sum  of /.  per  annum,  for  the  maintenance  amd 

•ge«*  education  of  each  and  every  other  daughter  I  may  hereafter 

have,  until  my  said  daughters,  E.,  S.,  and  M.,  and  my  said 
other  daughters  shall  respectively  attain  the  said  age  of  12 
years.     And  that  from  and  after  their  respectively  attain- 
ing the  age  of  19  years,  the  sum  of  100/.  per  annum,  shall 
be  allowed  and  paid   out   of  the   said  interest   to  arise 
or  accrue  as  aforesaid,  for  the  maintenance  and  educa* 
tion  of  each  and  every  of  my  said  daughters,  until  they 
respectively  shall  attain  the  age  of  21  years,  in  case  they 
shall  so  long  continue  sole  and  unmarried^  but  not  otherwise. 
To  invest    And  my  will  is,  and  I  do  hereby  direct  that  the  said  (trus- 
^^''  ®*     tees)  or  the  survivors  and  survivor  of  them,  or  the  exec^' 
daughter     tors  or  administrators  of  such  survivor,  do  and  shall  as  and 

comes  of 

age,  and  to  when  each  of  them  my  said  daughters  E.,  S.,  and  M.,  and  as 
1^*  est  to*""  ^^^  when  each  and  every  such  other  daughter  as  I  may  here- 
toher sipa!  ^^^^  ^*^^»  ^^^^  respectively  attain  the  age  of  21  years,  or 
rate  use.  marry  with  the  consent  of  my  trustees  or  trustee  for  the  time 
being,  or  the  major  part  or  equal  number  of  them,  by  and 
out  of  my  personal  estate/  lay  out  and  invest  the  sum  of 
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5000/1  in  ibe  purchase  of  an  equivalent  share  or  shares  of   No.  14. 
the  parliamentary  stocks  er  funds  of  Great  Britain,  in  their,  ^<^V^i^ 
Lis  or  her  own  names  or  name,  and  that  they  the  said  trus- 
tees, or  the  survivors  or  survivor  of  them,  or  the  executors 
or  administrators  of  such  stirvivor  do  and  shall  stand  and  be 
possessed  of  and  interested  in  the  stocks,  funds,  or  securities, 
so  to  be  purchased  as  aforesaid,  upon  the  trusts,  and  to  and 
for  the  intents  and  purposes  hereinafter  expressed  and  de- 
clared of  and  eonceming  the  same,  (that  is  to  say)  upon  trust 
to  pay  to,  or  otherwise  sufficiently  authorize  and  empower 
every  such  daughter  so  attaining  the  said  age  of  21  years,  to 
have,  receive,  and  take  the  interest,  dividends,  and  annual 
produce  of  the  stocks,  funds,  or  securities  so  to  be  purchased 
with  one  of  the  said  sums  of  5000/.  during  her  life,  for  her 
own  sole,  separate  and  peculiar  u^  and  benefk,  and  so  as 
the  same  or  any  part  thereof  shall  not  be  subjec't  or  in  any 
manner  liable  to  the  debts,  control,  engagements,  or  inter- 
meddling of  any  husband  whom  such  daughter  may  happen 
to  marry.    And  my  will  is,  and  I  do  hereby  expressly  direct 
and  declare  that  the  receipt  and  receipts  of  every  such  daugh- 
ter under  her  hand  shall,  notwithstanding  her  coverture,  be 
a  good  and  sufficient  discharge  to  my  said  trustees  or  trus- 
tee for  the  time  being,  for  so  much  of  the  said  dividends,  in* 
terest,  of  annual  produce,  as  in  such  receipt  or  receipts  shall 
be  acknowledged  or  expressed  to  have  been  received.    Pro-  p 
vided  always,  and  I  do  hereby  declare  my  will  and  mind  to  against 
be,  that  it  shall  not  be  lawful  for  my  said  daughters  respec-  or  aDtici- 
tiVely  to  charge,  sell,  assign,  or  otherwise  dispose,  by  way  of  P*^"8* 
anticipation,  of  the  interest,  dividends,  and  annual  produce 
so  to  them  respectively  payable  as  aforesaid,  and  that  not- 
withstanding such  charge,  sale,  assignment,  or  other  dispo- 
sition, it  may  and  shall  be  lawful  to  and  for  my  said  trustees, 
or  the  trustees  or  trustee  for  the'  time  being,  and  they,  he 
and  she  is  and  are  hereby  required,  to  pay  the  said  interest, 
dividends,  and  annual  produce,  into  the  proper  hands  of  my 
said  daughters  respectively,  for  their  respective,  separate, 
and  peculiar  use  and  benefit  upon  their  own  respective  re- 
ceipts.   And  my  will  is,  and  I  do  hereby  direct,  that  from  To  and 
and  after  the  decease  of  every  such  daughter  of  my  body,  chlidi^n  ^ 
they  my  said  trustees,  or  the  survivors  or  survivor  of  them,  tm*"^  j" 
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No.  14.  or  the  executors  or  administfators  of  such  survivor,  d<r  anif 
^^^^^^^^  shall  stand  and  be  possessed  of,  and  interested  in  the  said 
snch  child.  Stocks,  funds,  or  securities  so  to  be  purchased  with  the  said 
^e  ^^  ^  ^^''^  ^^  5O0OL  the  interest,'  dividends,  and  annual  produce 
time  of       whereof  are  hereinbefore  directed  to  be  paid  for  life  to  such 
ter,  as  tie  daughter  so  djing  as  aforesaid,  upon  the  trusts,  and  to  and 
^^  a^     for  the  intents  and  purposes  hereinafter  mentioned,  express* 
point         ed,  and  declared  of  and  concerning  the  same,  that  is  to^  say, 
in  trust  for  all  and  every  or  such  one  or  more  exclusively  of 
the  children  of  such  my  daughter,  or  in  trust  for  dl  and 
every  or  such  one  or  more  exclusively  of  the  issue,  bom  in 
the  life-time  of  snch  my  daughter,  of  any  such  child  or  child* 
ren,  or  both,  in  such  manner,  with  such  provisions  for  their 
respective  maintenance  or  education,  and  if  more  than  one 
such  child  or  issue,  in  such  shares  and  proportions  as  audi 
my  daughter  respectively  by  any  deed  or  deeds,  or  instru* 
roent  or  instruments,  in  writing,  to  be  by  her  sealed  and  de- 
livered, or  by  her  last  will  and  testament  to  be  by  her  signed 
and  published  as  aforesaid,  shall  from  time  to  time  direct  or 
appoint.    And  in  de&ult  of  appointment  of  the  same,  under 
the  power  hereinbefore  contained,  or  so  fiir  as  such  appoint- 
ment shall  not  extend,  and  subject  to  the  trusts  hereinbefoie 
declared  of  the  same,  upon  trust  for  all  and  every  the  chiM 
and  children  of  such  my  daughter,  who  being  a  son  or  sons 
shall  attain  the  age  of  SI  years,  or  being  a  daughter  or 
daughters  shall  attain  that  age,  or  marry  with  such  consent 
as  aforesaid,  equally  to  be  divided  between  or  amongst  them, 
if  more  than  one,  share  and  share  alike,  and  if  but  one  such 
Education  ^hild  then  for  such  one  child.    And  my  further  will  is,  and 

and  mam*  ,  .  *^ 

tenance       I  do  hereby  direct,  that  in  default  of  appointment  respec- 
Tnterest  of  tively  as  aforesaid,  after  every  such  my  respective  daught^'s 
tl)e  respec  decease,  the  dividends  and  interest,  and  annual  produce  of 
tions.  Tlie  the  stocks,  funds,  or  securities  on  which  the  said  5000/.  shall 
accuma-      have  been  invested,  to  the  dividends,  interest,  and  annual 
produce  of  which  such  daughter  shall  have  been  entitled,  or 
>   so  much  as  shall  be  thought  necessary  by  my  said  trustees  or. 
the  trustees  or  trustee  for  the  time  being,  of  the  said  divi- 
dends, interest,  and  annual  produce,  shall  be  applied  in,  for, 
and  towards  the  maintenance  and  education  of  such  her 
child  or  children  during  his^  her,  pr  their  respective  mino* 
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rities :  and  the  residue  thereof  shall  be  invested  ih  or  upon   No.  lit. 
such  securities  as  aforesaid,  and  accumulated  in  the  way  of 
compound  interest ;  and  that  such  accumulations  shall  be  in 
trust  for  the  persons  who,  under  the  trusts  hereinbefore  of 
hereinafter  declared,  shall  become  absolutely  entitled  to  the 
funds  whence  such  accumulations  shall  have  proceeded. 
And  in  case  any  such  my  daughter  shall  have  no  child,  who  ^]|{f^*^f  ' 
being  a  son  shall  attain  the  age  of  21  years,  or  daughter  who  ^y  ^^  >>» 
shall  attain  that  age,  or  marry  with  such  consent  as  afore;-  shfUi  live 
said,  then  and  in  such  case,  and  in  de&ult  of  appointment  j^^^^to 
respectively  as  aforesaid,  in  trust,  that  my  said  trustees,  or  *"^^  P^ 
the  survivors  or  survivor  of  them,  or  the  executors,  or  adrni-  daughter 
nistrators  of  such  survivor,  do  and  shall  stand  and  be  pos-  pomu 
sessed  of  and  interested  in  the  said  stocks,  ftinds,  and  secu* 
rities,  the  interest,  dividends,  and  annual  produce  whereof  is 
hereinbefore  directed  to  be  paid  to  such  my  daughter  for  her 
life  as  aforesaid,  in  trust,  for  such  person  or  persons,  in  such 
shares  and  proportions,  and  in  such  manner  and  form,  as 
such  daughter  shall  by  any  deed  or  deeds,  or  instrument  or 
instruments,  in  writing,  to  be  by  her  sealed  and  delivered,  or 
in  and  by  her  last  will  and  testament  in  writing  to  be  by  her 
executed  and  attested  in  such  manner  as  aforesaid,  direct,  li- 
mit, or  appoint;  and  for  want  of  such  direction,  limitation, 
or  appointment,  and  as  to  so  much  or  such  part  thereof 
whereof  no  such  direction,  limitation,  or  appointment  shall  ^"I'^J.  ^^ 
be  made,  upon  trust,  for  my  said  wife,  if  she  shall  be  then  pointmcnt 
living  and  shall  have  continued  my  widow,  and  all  and  every  anlainon^ 
my  children  now  born  or  hereafter  to  be  bom,  who  being  a  5^^^*JJ^J[ 
son  or  sons  shall  attain  the  age  of  SI  years,  or  being  a  daugh-  renjn  case 

his  widow 

ter  or  daughters  shall  attain  that  age,  or  marry  with  the  shall  not 
consent  of  my  trustees  or  trustee  for  the  time  being,  or  the  Jied^a'gain 
major  part  or  equal  number  of  them,  to  be  divided  between  "?^,J,  *'* 
or  amongst  my  said  widow  and  children,  share  and  share  niaiTic<d 
alike;  but  in  case  my  said  wife  shall  be  then  dead,  or  shall  ^ostbT 
not  till  then  have  continued  my  widow,  upon  trust,  for  ^^j^^^^^ 
all  and  every  my  children  now  bom  or  hereafter  to  be 
born,  who  being  a  son  or  sons  shall  attain  the  age  of  21 
years,  or  being  a  daughter  or  daughters,  shall  attain  that 
age,  or  marry  with  such  consent  as  aforesaid,  to  be  divided 
between  or  among  them,  if  more  than  one,  share  and  share 
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No.  14.  alike,  and  if  bat  one  suchchild,  then  the  wbole  to  be  in  trnsi 
^"^^^"^^^^  for  that  one  child,  and  if  I  shall  have  no  child,  then  the 
whole  to  be  in  trust  for  my  wife,  if  she  shall'  be  then  liTing 
An  annual  ^^^  f/hsU  have  continued  ray  widow  as  aforesaid.  And  my 
sum  to  be    ^{W  jg   and  I  do  hereby  direct,  that  the  sum  of  70/.  per 

applied  out  7^7  r 

oftheinte-  annum  shall  be  allowed  and  paid  out  of  the  interest  to 
capitel  to^  VLri9e  or  accrue  as  hereinafter  is  mentioned,  from  or  by  the 
ed fnUi^^*  capital  employed  in  my  said  trade  or  business  to  be  carried 
business,  on  by  my  said  executors  as  hereinafter  is  mentioned,  for  the 
the  main-  maintenance  and  education  of  each  of  my  sons  now  born,  or 
•ii?edm^  hereafter  to  be  born,  until  they  shall  respectively  attain  the 
tioQ  of  tes-  a^  of  13  years,  and  from  and  after  their  respectively  at* 

tator'ssons;  ^  •'  '  r  j 

to  vary  is    taining  that  age,  that  the  sum  of  100/.  per  annam  shall  b^ 
wTthtiieir    allowed  and  paid,  mit  of  the  interest  to  arise  or  accrue  as 
^^^**          aforesaid,  for  the  maintenance  and  education  of  each  of  my 
said  sons  now  bom  or  hereafter  to  be  bom,  until  they  shall 
Testator's    respectively  attain  the  age  of  21  years.     And  whereas  I 
carried  on  think  it  will  be  advantageous  to  my  sons  that  the  trade  or  busi^ 
cotoii^'^^   ness,  which  I  now  carry  on  at  ■ aforesaid,  shall  be  conti- 
nued after  my  decease,  and  preserved  for  them  or  such  of  them 
as  may  choose  to  carry  on  the  same,  when  they  shall  attain  a 
proper  age  ;  and  I  am  therefore  desirous  of  giving  my  said 
wife  and  my  said  trustees  hereinafter  named,  full  powev  ^ 
continue  and  carry  on  the  same  in  such  manner  as  is  herein- 
after*mentioned :  now  1  do  for  that  purpose  give  and  bequeath 
all  my  capital  and  stock  in  trade,  and  all  my  cash,  debts^ 
and  effects  which  shall  be  employed  in  or  belonging  to  the 
said  trade  or  business  at  the  time  of  jny  decease,  unto  my* 
said  wife  and  the  said  trustees,  their  executors,  administra- 
tors, and  assigns,  upon  the  trusts,  and  to  and  for  the  intents 
and  purposes  hereinafter  mentioned,  expressed  and  declared 
concerning  the  same,  (that  is  to  say)  upon  trust,  that  they 
my  said  wife,  and  the  said  (trustees),  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administrators  of 
such  survivor,  may  and  shall  carry  on  the  said  trade  or  bu- 
siness of  a ,  for  the  term  or  time,  and  in  manner 

hereinafter-mentioned,  (that  is  to  say)  if  all  my  sons,  W.,  F., 
To  be  car-  T.,  and  6.,  shall  attain  ^he  age  of  21  years,  then  until  the 

riedonby  i_   n  •      1  -^^ 

the  execn-   youngest  of  my  said  sons  shall  attam  the  age  of  21  years ;  but 
^o'^gesf''  if  all  of  them  shall  not  live  to  attain  the  age  of  21  yeais, 
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then  until  the  last  of  them  attaining  the  age  of  21  yeara,  No.  14. 
shall  actually  attain  that  age,  or  for  such  further  or  longer 
period  as  may  be  necessary  for  the  purpose  of  performing  have  at- 
Uie  trusts  hereby  in  them  reposed  of  or  concerning  the  said  *'"    *^* 
trade  or  business.    And  I  give  and  bequeath  unto  such  of  Theexeov- 
them  the  said  (trustees)  as  shall  prove  this  my  will,  and  act  ^^'In^nuai^ 
in  the  execution  of  the  trusts  thereof,  but'not  otherwise,  for  '""?  ^^[^ 

'  ^  their  tron* 

bis  trouble  therein,  the  annual  suip  of /.  to  commence  bie. 

and  be  computed  from  the  time  of  my  decease,  and  continue 
until  my  second  son  for  the  time  being,  shall  attain  the  age 
of  S2  years,  th^  same  to  be  paid  annually,  and  after  the 
sam^  rate  for  any  less  time  than  a  year  that  shall  happen  of 
the  period  between  the  time  of  my  decease,  and  such  my  se- 
cond son's  attaining  the  age  of  S3  years  as  aforesaid.  And  my  Execntor* 
will  is,  and  I  do  hereby  direct,  that  they  the  said  (trustees,)  a  fmi  ac- 
and  the  survivors  and  survivor  of  them,  and  the  executors  [fj'egjjjj^^ 
or  administrators  of  such  scirvivor,  do  and  shall,  immediately  aD<9  cash 

A.  1  -  ,-  1    .  employed 

after  my  decease,  cause  a  full,  true,  and  just  account  m  in  the 
writing,  to  be  made  and  taken  of  aU  the  capital,  stock,  and  oi^he'debto 
cash  employed  in  the  trade  aforesaid,  and  all  the  debts  and  ^"^  *^.**' 

■^  .  •'  '  from  the 

things  which  shall  be  then  belonging,  due,  and  owing  to  the  same,  and 

said  trade,  and  of  all  such  debts  as  shall  be  due  or  owing  thepropei^ 

from  or  by  the  said  trade  to  any  person  or  persons ;  and  do  JJI^^^^Ij,^ 

and  shall  cause  a  just  valuation  and  appraisement  to  be  Ined,  that 

made  of  all  the  particulars  in  the  said  account,  in  order  that  of  the  net 

the  net  amount  of  the  capital  then  employed  in  the  said  ^^y  ^^ 

trade  may  clearly  appear ;  and  that  my  said  trustees,  and  P^^''- 

the  survivors  and  survivor  of  them,  and  the  executors  or  n,ake  out 

administrators  of  such  survivor,  do  and  shall,  on *  yearly 

^  '  '  account. 

,  next  after  my  decease,  or  within  one  calendar  month  then 
next  following,  and  so  yearly  and  every  year  whilst  tlie  said 
trade  shall  be  carried  on  by  them,  in  pursuance  of  the 
powers  herein  for  that  purpose  contained,  on  the  same  day, 
or  within  one  calendar  month  next  afterwards,  cause  to  be 
made  up  and  stated  a  full  and  accurate  account,  statement, 
and  adjustment  of  the  accounts  of  the  said  trade,  and  shall 
and  do  cause  to  be  made  and  taken,  a  like  account,  in  writ- 
ing, of  all  the  stock,  monies,  debts,  and  other  things  which 
fihall  be  then  belonging,  due,  or  owing  to  the  said  trade, 
and  of  all  such  debts,  ai  fihall  be  due  or  owing  from  or  by    , 
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No.  14.  the  said  trade,  to  any  peraon  or  persons  whomsoerer,  and 
^^^^^^^  do  and  shall  cause  a  just  valuation  and  appraisement  to  be 
The  profits  niade  of  all  the  particulars  included  in  such  account ;  and 
in  ole^t  ^^^  ^^  profits  and  gains  which  shall  arise,  or  be  made  from 
l^acetoaiiP  or  by  the  said  teade^  shall  in  the  first  place  be  liable  to  an* 

awer  the  .  ,*.«  .!•».. 

interest  of  8wer  interest  aftep  the  rate  of  5/.  per  cent,  per  annum,  upon 
centfper  ^®  ^^^  amount  of  the  capital  in  cash  and  effects,  which  shall 
uin.  upon  be  from  time  to  time  employed  in  the  said  trade,  including, 
mount  of  the  debts  owins  to  the  trade,  of  which  interest  a  distinct 
emptoyed.  iM^Gount  shall  be  kept ;  and  out  of  such  interest  my  said  wife 
The  annni-  shall  have,  receive,  and  be  paid  the  annwty  hereinbefere  given 
wife,  and  ^  ^^^>  <>>*  ^^  trust  foF  her  as  aforesaid,  and  the  said  several 
ramrbe-'^  sums  hereinbefore  directed  to  be  aHowed  and  paid,  for  the 
fore  direct-  maintenance  and  education  of  my  said  sons  and  daughters 
lowed  and  respectively,  shall  be  allowed,  deducted,  and  paid ;  and  sub- 

come^tof  J®^^^**®**®*^ '^^^P^^^^^^^y?  the  said  interest  shall,  from  time 
this  inte.  to  time,  be  laid  out  in,  or  invested  upon,  the  parliamentary 
And  snb-  stocks  or  public  funds  of  Great  Britain,  or  at  interest  upon 
'^sts^,  to^  government  securities  in  England,  to  be  from  time  to  time 
residue^f  *^^''®^  *"^  varied  at  the  discretion  of  my  said  trustees,  or 
sQch  inte-  the  trustees  or  trustee  for  the  time  being,  so  that  the  same 
funds  or  and  the  resulting  income  and  produce  thereof  may  be  accn* 
menYse^  mulated  in  the  way  of  compound  interest,  until  the  same 
ciirities,  to  gii^Jl  be  divided  amouffst  my  sons,  as  well  those  already 

accumu*  0^7^  ^ 

late  in  the  born  as  those  hereafter  to  be  born,  in  the  manner  next 
compound  hereinafter  mentioned,  (that  is  to  say)  the  same  diall  be  di- 
imfii  dlvid-  ^^^^  ^^^^  ^  many  shares  as  I  shall  have  sons  already  bora 
ed  amongst  or  hereafter  to  be  bom,  and  when  each  of  my  said  sons  shaU 
Thu  divi-  ^^^^^  ^^  <^  of  21  years,  he  shall  have  and  be  entitled  to 
sion  to  be    one  of  such  shares,  and  the  same  shall  be  paid  to  him  as  fol« 

in  eqnu 

shares,  t>ne  lows,  (that  is  to  say)  one  moiety  or  half  part  of  such  share 
be^paid^as  immediately  on  his  attaining  the  age  of  21  years,  and  the 
they  re-  other  moiety  or  half  part  of  such  share,  together  with  the 
arrive  at  intermediate  accumulations  of  such  moiety,  on  his  attaining 
sit  and  the  the  age  of  23  years ;  and  each  of  such  my  said  sons  shall, 

r^^ltiiur'  ^^^  ^^^  ^^^^  ^^^  attaining  his  age  of  21  years,  also  have 
intermedi-  and  receive  a  proportionable  part  or  share  of  the  gains  to 

ate  accu* 

muiations,  arise  or  accrue  on  the  said  4:apital,  aft;er  payment  of  the  said 
rfve  a^t£"  annuity  to  his  mother,  and  the  several  sums  hereinbefore 
age  of  25.  directed  to  be  allowed  and  paid  thereout  as  aforesaid.    And 
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I  do  hereby  declare  my  will  and  mind  to  be,  that  the  over-  No.  14. 

plus  of  the  said  profits  and  gains,  after  answering  interest  ^^^^^^^ 

upon  the  said  capital  as  aforesaid,  shall  from  time  to  time  pios  of  the 

be  added  to  the  said  capital,  and  shall  be  therewith  em-  JJ^^. 

ployed  in  carrying  on  the  said  trade  or  business  as  herein-  swenog 
*  ,  -^    o         ^  Buch  inter- 

before  directed.    Provided  always,  that  in  case  any  of  my  est  upon 

said  sons  shall  depart  this  life  under  the  age  of  SI  years,  {obeaSldea 
then  and  in  such  case,  and  so  often  as  the  same  shall  hap-  ^.^^  ^f  P^ 

'  *      tal  employ- 

pen,  the  part  or  share  of  such  son  so  dying,  of  and  in  the  mo-  ed  in  the 

ney  so  directed  to  be  raised  for  interest,  and  so  to  be  invested  g^^^  ^ 
and  accumulated  as  aforesaid,  and  also  the  future  interest  to  the  sons  to 

,     siurvive. 
accrue  for  the  same,  shall  be  paid  to  and  amongst  the  survi- 
vors or  others  of  them,  if  more  than  one,  share  and  share 
alike,  and  if  more  than  one  of  my  said  sons  shall  depart  this 
life  under  the  age  of  21  yeard,  then  and  in  such  case,  and  so 
often  as  the  same  shall  happen,  the  surviving  or  accruing 
share  or  shares  to  which  such  son  or  sons  would,  on  attain- 
ing the  age  of  21  years,  have  become  entitled  under  the 
clause  last  hereinbefore  mentioned,  shall  again  survive  and 
accrue  to  the  survivors  or  survivor,'  or  others  or  other  of 
them  my  said  sons,  in  equal  shares  and  proportions  if  more 
than  one,  and  in  case  all  of  them  save  one  shall  happen  to 
die  under  the  age  of  21  years^  then  as  well  the  whole  of  the 
interest  so  to  be  invested  and  accumulated  as  the  whole  of 
such  profits  and  gains  to  belong  to  such  one  or  only  son,  and 
to  be  an  interest  vested  in  him  on  his  attaining  the  age  of  21 
years,  and  to  be  paid  to  him  at  the  respective  times  and  in 
manner  aforesaid.    And  my  will  is,  that  when  my  said  son  atuining 
W.  shall  attain  the  age  of  21  years  he  shall  become  and  be  *J  '*?JJ|* 
admitted  a  partner  in  the  said  trade,  if  he  shall  think  proper,  partner, 
and  shall  in  such  case  have  and  be  entitled,  during  the  part-  intiUed  to 
nership,  to  one-fourth  of  the  profits  and  gains  which,  after  *  ****'"• 
answering  such  interest  as  aforesaid  while  the  same  shall  con- 
tinue payable,  may  or  shall  arise  or  be  made  in  the  said  trade 
after  his  admission  as  such  partner  therein ;  and  my  will  al- 
so is,  that  when  my  son  F«  shall  attain  the  age  of  21  years 
he  shall  become  and  be  admitted  a  partner  in  the  said  trade^ 
if  he  shall  think  proper,  and  shall  in  such  case  have  and  be 
entitled,  during  the  partnership,  to  one-fourth  ^part  of  the 
profits  and  gsia  wfaicb^  after  answering  the  said  interest^ 
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No.  14.  shall  arise  or  be  made  in  the  said  trade  after  his  admission 
^^^^^  as  a  partner  therein ;  and  my  further  will  is,  and  I  do  here- 
by declare,  that  when  my  son  T.  shall  attain  the  a^e  of  SI 
years  he  shall  become  and  be  admitted  a  partner  in  the  said 
trade,  if  he  shall  think  proper,  and  shall  in  such  case  hare 
and  be  entitled,  during  the  partnership,  to  one-fourth  part 
or  share  of  the  profits  and  gains,  which,  after  answering  the 
said  interest,  shall  arise  or  be  made  in  the  said  trade  after  his 
admission  as  a  partner  therein  ;  and  further  my  will  is,  that 
when  my  son  G.  shall  attain  the  age  of  21  years  he  shall  be- 
come and  be  admitted  a  partner  in  the  said  trade,  if  he  shall 
think  proper,  and  shall  in  such  case  be  entitled,  during  the 
partnership,  to  one-fourth  part  of  the  profits  and  gains  which 
shall,  after  answering  the  said  interest,  arise  after  his  ad- 
The  sons     mission  as  a  partner  therein.     And  my  will  is,  and  I  do 
their  elec-  hereby  direct,  that  all  my  said  sons  shall,  within  the  space  of 
coDie*of  *^  one  year  next  after  they  shall  respectively  attain  the  age  of 
teMDtothe  ^^  years,  determine  and  elect  whether  they  will  become 
bDsineis  or  partners  in  the  said  trade  or  not,  and  in  case  they  determine 
and  elect  to  become  partners  therein,  they  shall  within  that 
time  respectively  notify  such  their  election  and  determina- 
tion, by  writing,  under  their  respective  hands,  to  my  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  the  execu- 
tors or  administrators  of  such  survivor,  or  otherwise  they 
shall  be  considered  as  having  refused  to  become  partners 
ProTiio       therein.    Provided  always,  and  my  will  is,  that  in  case  my 
ing  Uie       trustees,  or  trustee  for  the  time  being,  or  the  major  part  of 
remoTe       them,  shall,  from  the  conduct  of  any  or  either  of  my  sons 
bnshielss      ^^^  shall  become  and  be  a  partner  or  partners  as  aforesaid, 
any  son,      while  any  of  the  trusts  of  this  my  will,  respecting  the  said 

whose  con*  ,  _  ..,, 

duct  trade,  shall  remain  unperformed,  be  of  opinion  that  it  will 

to  he^n-™  ^  injurious  to  the  trade  then  carried  on,  and  to  the  rest  of 
qualified,  ^g  partners  therein,  that  such  son  or  sons  should  any  longer 
continue  a  partner  or  partners  in  the  said. trade,  that  then 
and  in  such  case  it  shall  be  lawful  to  and  for  my  said  trus- 
tees, or  the  trustees  or  trustee  for  the  time  being,  or  the 
major  part  of  them,  and  he  and  they  shall  have  full  power 
.and  authority  immediately  to  dissolve  the  partnership,  so  kr 
as  respects  such  son  or  sons,  and  such  son  or  sons  shall 
thenceforth  be  qo  lopger  a  partner  or  partners  in  the  said 
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trade,  but  from  and  after  sucli  dissolution  of  the  said  part-    No.  14. 
nership,  or  dismission  therefrom,  shall  have,  and  be  entitled  ^^^^^^ 
to  such  leffacy  and  legacies,  and  provision,  as  is  hereinafter  son  so  ex- 
made  for  such  of  my  said  sons  as  shall  neglect  or  refuse  to  Jefu^lng,*^ 
become  a  partner  or  partners  in  the  said  trade  or  business,  jjaii  have 
any  thing  hereinbefore  contained  to  the  contrary  thereof  in  and  provi- 
anywise  notwithstanding.    And  my  further  will  is,  and  I  do  menUon-^' 
hereby  direct,  that  in  case  any  of  my  said  sons  W.,  F.,  T.,  ^^' 
and  G.  shall  refuse  to  become  partners  or  a  partner  in  thtt  SfocftsontD 
said  trade,  within  the  time  aforesaid^  then  every  of  such  gacy  of 
fions  so  refusing  to  becoaw  a  partner  in  the  said  trade  shall,  J^s^oJig^nai 
upon  his  attaimng  the  age  of  22  years,  (but  not  unless  he  at-  but  not  de- 
tains that  age)  have  and  receive,  from  and  out  of  the  capital  share  in 
then  employed  therein,  the  sum  of  4000/.  to  and  for  his  and  ^•^j"per'* 
their  own  use  and  benefit;  and  every  of  such  sons  shall,  ne-.  J^^"'*  "P.^. 
vertheless,  be  entitled  to,  and  shall  have  and  receive,  his  aforesaid. 
original  share  of  the  interest  which  shall  have  arisen  or  ac- 
crued from  or  by  the  said  capital  employed  in  the  said  trade, 
up  to  the  time  of  his  attaining  the  age  of  21  years,  the  same 
to  be  paid  and  payable  at  the  time  and  in  the  manner  herein- 
before mentioned,  but  shall  not  be  entitled  to  any  further 
part  dr  share  thereof,  by  way  of  survivorship  or  accruer,  on 
the  death  of  any  other  or  others  of  my  said  sons.    And  I  al-  '^J^^^j 
so  declare  my  will  and  mind  to  be,  that  in  case  any  of  my  gains  of 
said  sons  W.,  F.,  T.,  and  6.  shall  depart  this  life  under  the  ness,  after 
age  of  21  years,  or  shall  refuse  to  become  a  partner  in  the  Sw  objects 
said  trade  within  the  time  aforesaid,  or  withdraw  himself  aforesaid, 

.  J   *<*  belong 

therefrom  after  his  admission  as  a  partner  therein,  then  and  to  the  w- 
in  such  case' the  survivors  and  survivor  of  them  my  said  sons  fj^^^  ^y^ 
W.,  F.,  T.,  and  G.,  who  shall  elect  to  become  such  partner  ^^^^^ 
or  partners  in  the  said  trade,  in  the  manner  and  upon  the  n°>og  >n 
terms  aforesaid,  shall  have  and  be  entitled  in  equal  shares  ness,  and 
and  proportions,  to  the  whole  of  the  share  or  shares  to  which  ekct^to  be 
such  son  or  sons,  so  dying  under  the  age  of  21  years,  or  de-  |?  ^^  ^^F- 
dining  to  become  a  partner  or  partners  in  the  said  trade,  or  business, 
withdrawing  himself  therefrom,  would  either  originally  or  ]y  of  those 
by  survivorship  or  accruer  have  been  entitled,  of  the  profits  ^^^^^^^ 
and  gains  which,  after  deducting  such  interests  as  aforesaid,  ^^^' 
dall  arise  or  be  made  in  the  said  trade  or  business,  after 
•their  respective  admission  as  partners  therein.    And  in  case 
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No.  14.  all  my  said  sons  but  one  shall  happen  to  depart  this  life  un- 
^^"^^"^^  der  the  age  of  21  years,  or  shall  refuse  to  become  partners 
aoii  shall     in  the  said  trade,  then  and  in  such  case,  such  one  son  who 

La^uJe^ust  ®^*^  ®^®^*  *^  '^^^^^  ^^^^  ^^^  ^*^  trade  in  order  to  carry  on 
ness,  be  is  the  same  in  partnership  as  aforesaid,  shall  have  and  be  en- 

to  pay  one     • 

aixteenth  titled  to  the  whole  of  the  profits  and  gains  which  shaU  arise 
fits  to  £e^  ^^  "^  made  in  the  said  trade,  after  his  admission  to  the  same, 
fusT"  ^^'  (after  answering  and  paying  thereout  interest  upon  the  net 
til  their  at-  amount  of  the  capital  employed  in  the  said  trade,  and  also 
years,  or  p&ying  unto  such  of  his  brothers  as  shaU  refuse  or  decline 
videf 't^^  to  carry  on  the  said  trade  in  partnership,  or  shall  withdraw 
do  not  car-  himself  from  the  said  trade  after  his  admission  as  a  partner 

ry  on  the  ,  , 

same  trade  therein,  one-sixteenth  part  of  such  profits  and  gains,   until 

veekiy  '   such  brother  shall  attain  the  age  of years,  or  depart  this 

nortaUt      '^^'  provided  such  brother  shall  not  carry  on  the  same  trade 
within  the  weekly  bills  of  mortality  as  hereinafter  is  men- 
tioned ;)  and  such  one  son  who  shall  elect  to  come  into  the 
said  trade  in  order  to  carry  on  the  same  in  partnership,  and 
shall  continue  therein,  shall  and  may  thenceforth,  and  sub- 
ject as  aforesaid,  carry  on  the  said  trade  to  and  for  his  own 
Future  stile  use  and  benefit.    And  my  will  is,   and  I  do  hereby  direct, 
the  part-     that  the  firm  or  stile  by  which  the  said  trade  shall  be  carried 
ners  p.      ^^^  until  one  or  more  of  my  said  sons  shall  be  admitted 

therein,  shall  be  " ,"  and  after  the  admission  of  one 

or  more  of  my  said  sons  therein  the  same  shall  be  *^ 

Ifallrefuse  and  Son,"  or  " and  Sons,"  as  the  case  may  be.  And 

draw,  they  my  will  is,  and  I  do  hereby  direct,  that  in  case  all  or  any 

each^one  ^  of  my  said  sons  shall  refuse  or  decline  (within  the  respective 

*^ii**f  th*     **"™^s  before  limited)  to  carry  on  the  said  trade  or  business 

afe  afore-    in  partnership,  upon  the  terms  and  in  the  manner  herein* 

death.        before  mentioned,  then  I  do  hereby  direct,  that  every  such 

son,  so  refusing  or  declining  to  carry  on  the  said  trade  or 

business,  shall  have  and  be  entitled  to  one-sixteenth  part  or 

share  of  the  clear  profits  or  gains  thereof^  until  they  shall 

respectively  attain  the  age  of years,  or  depart  this  life, 

which  shall  first  happen ;  and  in  case  any  of  my  said  son^ 
who  shall  become  a  partner  or  partners  in  the  said  trade  or 
business,  shall  at  any  time  after  his  or  their  admission  into 

the  same,  and  before  his  or  their  attaining  the  age  of 

yearsy  be  desirous  of  withdrawing  himself  or  themselves 
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therefrom^  tben  and  in  jsudi  c^  such  son  or  sons^  so  ynHk-  No.  l'^. 
drawiDff  bimself  or  tkemselv^s  from  the  said  trade  or  busi-  '^^*'^'^^. 
ness,  shall  ha?)B  aod  be  entitled  to  one-sjixteenth  part  or 
share  of  thie  dlear  profits  aj^d  gains  thereof  until  he  or  they 

shall  attain  ,the  age  of years,  or  depi^rt  this  life,  which 

diall  firat  happen.    Provided  always,  that  no  such  son  or  Tke  Ax^ 
«ons,    so  refusing,  decliniog,  or  withdrawijQ^  himself  or  ^^^^^  ^ 
themselves,  shall  a^rwards  c?urry  on  t|ie  same  trade  within  J^|3^ 
the  weekly  bills  of  mortality.    But  in  cas^  .such  son  or  sops,  ^^^v^k 
flo  refusings  declining,  or  witjidrawing  as  aforesaid,  shall  trade  widr 
scarry  on  or  be  cancemod  in  the  same  trade  .within  the  bills  ^^orb!!^ 
«(f  mortality,  tbqn  and  .from  thenceforth  the  sadd  one-sipc-  ^^J* 
teenth  part  or  share,  so  directed  to  be  paid  tp  him,  shall 
«ease  and  determine,  and  he  or  thc^  ^hall  qqt^  at  any  tin^e 
.thereafter^  havje  or  be  entitled  to  ^ny  phaice  of  ,the  prqfits 
.«nd  gains  of  the  said  trade  pr  business  \o  be  canfied  on  by 
.the  other  son  or  sons,  in  pqrsuapce  of  this  ,my  will,    ^d  When  an 
my  will,  is,  and  I  do  hereby  direct,  that  .when  all  <ny  Sfiid  ren,beiog 
sons,  W.,  P.,  T.,  and  G.,  shall  have  attained  the  age  9f  ^  ^S,"*" 
years,  in  case  they  shall  all  of  them  have  elected  to,become  "bail  have 

•'  I  •'  '     .  T  1    .  reached  28, 

partners  in  the  .said  tr^tde,  and  npne  of  thep  shall  have  with-  or  be  dead 
drawn,  himself  firom  the  same,  or  in  ca^  {^py  of  my  said  ^e  ^whilst 

.sonsshallhave.dei^lin^dpr  refused  (to  become,  p^rtnejcs  pr  a  |||^|^^^^ 
partner  in  the  said. trade,  or  withdrt^wnithem^selves  or,Mp-  trnsteesare 
self  rtherefrom,  aod  h%ve  departed  this,life  upd^r  the  age  pf  a  general 
28  years,  and  I  shall  have  ^ny  other  son  or  ayns  here^ft^r  J5*2ie"ef!^ 
bom  who  shall  l^ve.  to  attain  the  age  pf  @1  ^ears,,  (in  wbi<rh  f<^^»  ^^ 
case  such  aftec*born  son  or  sons  shall  have  the  .election  of  so,oo(M.  iA 
coming  into  the.said  trade,  and  being  admitted, a  partner  or  ^nd  then*' 
partners  therein,  if  he  or  they  shall  think  proper,  in  the  ^^J^jJ^^ 

,  place  of  his  brother  or  brothers  who  diall  so  decline  or  re-  into  doable 
iuse  to  become  a  partner  or  partners  tlierein, ,  or  withdraw  ber  of 
Iiimself  therefrom,  or  die  under  the  jige  pf  28  years,)  then  S*Jf  JJ^** 
when  such  after-bom  8<m  or  sons,  as.sjball  so.el^t  to  come  children 
into  and  be  a  partner  or  partners  in  the  said  trade,  shall  ye«n  in  the 

.  tave  attained  the  age  of  S8  yefO'S,  or  have  departed  this  life  J^^^or  dy. 
under  that  age,  and  being  in  partnership  as  aforeBtud  at  the  iosia  th« 

-time  of  such  death,  my  said  trustees,  or  ^he  survivors  or  ihip  ami 
survivor  pf  them,  or  the  executors  oradiuinijitratprs  pf  suph  j^wnnd 
survivor,  Jo  md  ^ball  n»ke  up,  state,  and  settle  i^  f^ll  »nd  cWidrwi, 
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IKo.  14.  general  account,  in  writing,  of  aD  the  stock,  monies,  debts, 
^"^^^^  and  efiects,  which  shall  be  in  or  belonging,  or  doe  or  owing 
rae  sLure^  to  the  Said  trade  or  business,  and  shall  and  do  cause  a  just 
^•l^f^h  '^^^^^^  ^^^  appraisement  to  be  made  of  all  the  partico- 
aoB  M  dy-  lars  thereof  and  do  and  shall  in  the  first  place  (after  raisii^ 
9^  in  tiie    ^^^  P^yi^g  thereout  the  sum  or  sums  of  money  hereinbefore 


•imd  th?re-  i^entioned,  to  each  of  my  said  sons  and  daughters,  or  sudi 
JBunuiS      of  them  as  shall  have  lived  to  become  entitled  thereto)  raise 
«qinUy  a.    thereout  the  sum  of  20,000/.,  and  lay  out  and  invest  the 
^who^hlrrr  ^^^™^  ^^  ^^^  purchase  of  a  competent  share  or  competent 
^T^^  f^'  shares  of  the  parliamentary  stocks  or  fiinds  of  Great  Britain, 
the  t»ait-     in  their,  or  his,  or  her  own  names  or  name,  and  do  and  diall 
^^^       stand  and  be  possessed  of,  and  interested  in,  the  said  stocks, 
funds,  and  securities  to  be  purchased  with  the  said  sum  of 
VSO,000/.,  upon  the  trusts,  and  to  and  for  the  intents  and 
purposes  hereinafter  mentioned,  expressed,  and  declared  of 
and  concerning  the  same ;  and  after  the  said  several  sums  so 
to  be  raised  shall  have  been  raised  as  aforesaid,  and  all  the 
legacies  hereby  given  and  bequeathed  shall  be  answered  and 
paid,  and  subject  thereto,  then  upon  trust,  that  they  my 
said  trustees,  or  the  survivors  or  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  do  and  shall 
part  and  divide  all  the  residue  and  remainder  of  the  said 
capital,  stock,  debts,  and  efiects  which  shall  be  in  or  be- 
longing,  or  due  or  owing,  to  the  said  trade  or  business,  into 
double  the  number  of  shares,  as  diere  shall  be  sons  of  my 
body  now  bom,  or  hereafter  to  be  bom,  who  shall  attain 
^e  age  of  38  years  and  be  then  living,  or  who^  while  ia 
partnership  as  aforesaid,  shall  have  attained  the  agi  of  S8 
years,  or  die  under  that  age,  leaving  a  widow  and  a  child, 
or  children  living  at  his  decease,  or  born  in  due  time  after, 
or  a  widow  only,  living  at  his  decease,  or  a  child  or  chOd- 
Ten  living  at  his  decease,  and  no  widow ;  and  if  all  my  said 
sons,  so  electing  to  be  and  remaining  partners,  shall  attain 
the  age  of  28  years,  the  whole  of  the  said  capital,  stocks, 
debts  and  efiects  shall  be,  in  trust,  for  such  my  said  sons,  in 
equal  shares  and  proportions  ;  and  if  I  shall  have  but  one 
son  electing  to  be  and  continuing  a  partner,  who  shall  at- 
tain the  age  of  28  years,  and  no  son  who,  being  aifd  conti- 
nuing a  partner  as  aforesaid,  shall  depart  this  life  under  that 
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age,  leaving  a  widow  and  a  child  or  children  living  at  his  No.   14. 
decease,  or  born  in  due  time  after,  or  leaving  a  widow  only, 
or  a  child  or  children  then  living,  but  no  widow,  then  the 
whole  of  the  said  capital,  stock,  debts,  and  effects,  to  be  in 
trust  for  that  one  son  ;  and  if  I  shall  have  one  or  more  son 
or  sons,  who,  being  a  partner  or  partners,  shall  attain  the 
age  of  S8  years,  and  one  or  more  son  or  sons,  who,  being 
and  continuing  a  partner  as  aforesaid,  shall  die,. leaving  a 
widow  and  a  child  or  children  living  at  his  or  their  decease, 
or  respective  deceases,  or  born  in  due  time  after,  or  leaving 
a  widow  only,  or  a  child  or  children  living  at  his  or  their 
decease,  or  respective  deceases,  but  no  widow,  then  if  only 
one  of  my  sons,  being  and  continuing  a  partner  as  aforesaid, 
shall  have  left  a  widow  and  children,  or  a  child  living  at  his 
decease,  or  born  in  due  time  after,   or  have  left  a  widow 
only,  or  a  child  or  children  only  living  at  his  decease,  and 
no  widow,  one  of  the  said  shares  shall  be  laid  out  and  in- 
vested in  the  public  funds,  upon  the  trusts  hereinafter  ex« 
pressed  and  declared^  for  the  use  and  benefit  of  the  widow, 
and  child  or  children  of  such  one  son,  dying  while  such 
partner  as  aforesaid,  and  leaving  such  widow,  child,  or 
children  as  aforesaid :  and  if  more  than  one  of  my  said  sons, 
being  and  continuiqg  a  partner  as  aforesaid,  at  the  time  of 
Lis  death,  shall  have  left  a  widow  and  a  child  or  children 
living  at  their  respective  deceases,  or  born  in  due  time 
after,  or  a  widow  only,  or  a  child  or  children  living  at  his 
or  their  respective  deceases  and  no  widow,  then  as  many  of 
the  said  shares  shall  be  so  laid  out  and  invested,  upon  the 
trusts  hereinafter  expressed,  as  I  shall  have  sons,  beinn;  or 
continuing  a  partner  as  aforesaid,  at  the  time  of  their  deaths, 
who  shall  have  respectively  left  a  widow,  and  a  child  or 
children  living  at  their  respective  deceases,  or  born  in  due 
time  after,  or  have  left  a  widow  only,  or  a  child  or  children 
living  at  their  respective  deceases  and  no  widow,  and  the 
remainder  of  the  said  Aares  shall  be  divided  between  or 
amongst  such  of  my  said  sons  then  living  as  shall  have 
elected  to  become  partners,  and  shall  have  continued  part- 
ners in  the  said  trade  to  their  respective  age  of  28  years, 
share  and  share  alike ;  and  if  but  one  shall  be  then  living, 
who  shall  have  elected  to  enter  into  and  carry  on>  and  shall 

2e,2 
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I^o.  14.  hare  continued  in  the  said  trade,  and  shall  have  attained 
the  age  of  28  years,  then  such  one  son  shall  have  and  be 
^entitled  to  the  remaining  shares  thereof,  the  part  or  share, 
or  parts  or  shares  "of  such  widow  and  child  or  children,  re- 
spectively to  be  ascertained,  according  to  the  then  last  pre- 
ceding annual  settlement,  and  to  be  paid  to  my  said  trus- 
tees, or  the  survivors  or  survivor  of  them,  or  the  executors 
•or  admisistrators  of  such  survivor,  upon  trust,  that  they 
the  said  trustees,  or  the  trustees  or  trustee  for  the  time  be- 
ing, do  and  shall  place  out,  and  invest  the  same  in  the 
purchase  of  a  competent  share  or  competent  shares  of  the 
parliamentary  stocks  or  public  funds  of  Great  Britain,  in 
thjeir,  or  his,  or  her  own  names  or  name,  and  do  and  shall 
stand  and  be  possessed  of  the  said  stocks,  funds,  and  securi- 
ties so  to  be  purchased  as  aforesaid,  upon  such  and  the  same 
trusts,  for  the  benefit  of  such  widow  and  children,  and  with 
«uch  limitations  over,  for  the  benefit  of  my  other  sons  and 
their  widows  and  children,  and  subject  to  such  powers  and 
provisos  as  are  hereinafter  mentioned,  expressed,  and  de- 
clared of  and  concerning  the  stocks  or  funds  to  be  purchased 
with  the  said  sum  o(90fi00L  hereinbefore  directed  to  be  in- 
vested as  aforesaid,  so  far  as  such  trusts  relate  to  the  widows 
and  children  of  the  sons,  for  whom  or  for  whose  widow  and 
children  the  said  sum  of  S0,000/.  is  intended  to  be  invested, 
or  as  near  thereto  as  circumstances  will  permit.  Provided 
always,  and  in  case  I  shall  have  no  son,  who,  being  a  part- 
ner, shall  attain  the  age  of  28  years,  and  be  living  at  the 
time  hereinbefore  expressed  to  entitle  him  to  such  surplus 
or  remaining  shares,  and  I  shall  have  two  or  more  sons  who 
shall  become  partners  as  aforesaid,  and  while  in  pai-tnership 
shall  die  and  leave  a  widow  and  a  child  or  children  living 
at  his  or  their  decease  or  respective  deceases,  or  born  in 
due  time  after,  or  leave  a  widow  only,  or  a  child  or  child- 
ren living  at  his  or  their  decease  or  respective  deceases, 
and  no  widow,  then  it  is  my  will  that  the  widow  and  child 
or  children,  or  widow  only,  or  child  or  children  of  such 
deceased  sons,  shall,  per  stirpes,  and  not  per  capita,  be  enti- 
tled to  have,  take,  and  divide  among  them  such  surplus 
shares,  in  such  proportions  as  shall  be  equal  to  the  number 
of  my  sons  who  shall  become  partners  as  aforesaid,  and 


AnJ}  Prav&iofujbr  continuance  of  Testatofa  trade.        ^\ 

and  while  in  partnership  die,  and  leafve  such  widow  and  No.  14. 
child,  or  children,  or  such  widow  only,  or  such  child  or  ^^'^V^' 
ehildres^  and  no  widow  as  aforesaid,  and  so  that  such  widow 
er  widows^  and  child  or  children,  may,  in  the  proportions 
aforesaid,  according  to  their  stocks,  husbands  and  parents,.    . 
respectively,,  be  entitled  to  the  whole  of  the  surplus  shares 
between  or  among  them,  according  to  the  trusts  hereinafter 
declared^  of  their  said  several  and  respettive  proportions  ;. 
and  in  case  I  shall  have  only  one  such  son  as  last  hereinbe* 
fore  mentioned^  then  it  is  my  will  that  sudi  widow  and  child, 
or  children,  or  such  widow  only,  oi'  ehUd  or  childroaofsucl^ 
only  son,  shal)  be  entitled  to  have  and  take  such  isurplus 
shares,  and  the  full  and  whole  benefit  of  the  same,  as  well  a» 
the  other  provisions  hereby  made  for  him,  her,  or  them^ 
according  to  the  trusts  hereinafter  declared.    And  in  case  And  if  no 
I  shall  have  no  son,  who,  being  a  partner  as  afbresaid,  their  fanii< 
shall  attain  the  age  of  twenty-eight  years,  and  be  living  at  {j^j^'^n, 
the  time  hereinbefore    expressed  to  entitle  him  to  such  ^^^^  ^o 

*  these 

surplus  shares,  nor  any  son  who  shall  become  a  partner  shares, 
as    a^esaid,    and    while    in    piurtnership    as    aforesaid,  wboie're- 
thall  die,  leaving:  such  widow  and  child,  or  children  only  ™a»nder  of 

^  .  .  the  capital 

as  aforesaid,  then,  and  in  that  case,  all  the  residue  and  re-  stock  and 
mainder  of  the  said  capital,  stock,  debts,  and  effects  shall  be  the  busi- 
in  trust  for  all  and  every  the  children  of  my  said  daughters,  "^^  *** 
who  shall  attain  the  age  of  21  years,  such  children  of  my  children  of 
said  daughters  to  ,take  per  capita,  and  not  per  stirpes,  in  daaghters, 
equal  shares  and  proportions,  if  more  than  one;  and  if  there  £Jdnot*^ 
ghaU  be  but  one  such  child*  the  whole  to-be  in  trust  for  that  perstiii>e8. 
cuie  child,  and  if  none  (^  my  daughters  shall  have  a  child 
that  shall  attain  the  age  of  21  years,  then  in  trust  for  all  my 
nephews  and  nieces  who  shall  be  then  living,  and  the  survi- 
vor of  them,  bis,,  or  her  executors^  administrators,  or  assigns. 
And  I  do  hereby  direct,  that  my  said  trustees,  and  the  sur-  Tmstcesto 
vivors  and  survivor  of  .them,^  and  the  executors  or  adminis-  sessedof 
trators  of  such  survivor,  da  and  shall  stand,  and  be  possessed  ^^^^ 
of,  and  interested  in,  the  said  stocks,  funds,  and  securities  so  20y000(. 
to  be  purchased  with  the  ^id  sum  of  S0,P00/.,  hereinbefore 
directed  to  be  raised  upon  the  trusts,  and  to  anpl  for  the  in* 
tents  and  purposes  hereinafter  mentioned,  expressed,  and 
^edared^  of  and  concerning  the  same^  that  is  to  say,  upon 
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Ko.  14.  trust  for  all  my  sons,  as  well  tlose  already  bom,  as  those 
hereafter  to  be  born,  in  equal  shares  and  proportions,  da* 
the^s'as  "°8>  ^^^^^  respective  natural  lives,  as  tenants  in  common^ 
tenants  in  and  not  as  joint  tenants ;  and  after  the  decease  of  each  sach 
for  their  SOU,  upon  trust  to  pay  to  the  widow  of  such  deceased  son* 
Uves^md  ^^^  ^^  *^®  interests  and  dividends  of  such  his  share  of  the 
after  their  g^id  last- mentioned  stocks,  funds,  and  securities,  such  annual 

retpecUve  ^  '  '  ^ 

deceases  in  sum  not  exceeding /.  per  annum,  as  the  said  son  shall, 

their  child*  ^y  writing  under  his  hand  and  seal,  and  to  be  attested  by 
SvehTin*^  t]VO  or  more  credible  witnesses,  or  by  his  last  will  and  tes- 
eqnai         tament,  signed  and  published  by  him,  in  the  presence  of  twor 
stirpes',       or  more,  such  witnesses,   have   directed  or  appointed  in 
vorshfp'^'  that  behalf;  and  subject  to  such  annual  payment  as  last  afore- 
respective-  gaid,  upon  trust  for  all  and  every  the  child  and  children  of 
to' a  provii  each  such  son,  equally  to  he  divided  between  or  amongst 
IriSowof^  the  said  children,  share  and  share  alike,  and  if  but  one*,  then- 
cmcbsnch   in  trust  for  such  only  child;  the  part  or  sharer,  parts  or 
shares  of  such  children  or  child  to  be  an  interest  vested,  or 
interests  vested  in,  and  be  paid  to  him,  her,  or  them,  at  bis, 
her,  or  their  age,  or  respective  ages  of  21  years,  and  if  any 
such  children  shall  depart  this  life,  under  the  age  of  81 
years,  then  as  well  the  original  part  or  share,  parts  or  sharec^ 
of  him,  her,  or  them  so  dying,  as  the  part  or  share,  or  parts  or 
shares  surviving  or  accruing,  by  virtue  of  this  present  chiose, 
shall  go  and  be  paid  to  the  survivors  or  survivor,  or  others 
or  other  of  the  said  children,  and  their  respective  executors, 
administrators,  or  assigns,  to  be  an  interest  vested,  or  inter- 
ests vested  in,  and  to  be  paid  to  the  child  or  children  res* 
pectively  entitled  thereto,  at  such  time  or  times  as  is  herein* 
before  mentioned,  with  respect  to  his,  her,  or  their  original 
aausefor  share  or  shares.    And  I  do  hereby  will  and  direct,  that  after 
MBc^d*  ^^  decease  of  such  son,  the  interest,  dividends,  and  annual 
cdneatioo.  produce  of  the  share,  to  which  he  shall  be  so  entitled  for 
his  life,  of  the  said  sum  of  20,000/.,  and  the  stocks,  ftinds, 
and  securities  in  which  the  same  shall  be  invested  as  afore- 
said, or  so  much  of  the  said  interest,  dividends,  and  annua) 
produce  as  my  said  trustees,  for  the  time  being,  shall  think 
necessary,  shall,  after  the  decease  of  their  respective  fathers, 
and  subject  to  any  provisions  made  under  the  power  for  that 
purpose  hereinbefore  given  by  this  my  will,  for  the  widows 
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of  their  fathers  re0pectivelj,  be  paid  and  applied  for  op  to-  No.  1A»' 
wards  the  maintenance  and  education  of  such  child  or  child-   ^-^V"^^ 
ren,  in  the  mean  time,  until  he,  she,  or  they  shall  respectively 
attain  the  age  of  SI  years,  and  the  residue  invested  in  such 
stocks,  funds,  and  securities  as  aforesaid,  so  as  to  accumulate 
in  the  way  of  compound  interest,  and  that  such  residue,  and 
the  accumulations  thereof,  shall  be  in  trust  for  the  persons, 
who,  under  this  my  will,  shall  become  entitled  to  the  fund 
whence  such  accumulation  shall  have  proceeded.    But  in  in  case  of 
easeany  of  my  said  sons  shall,  at  the  time  of  his^  or  their  res-  ^\^^^ 
pective  decease,  leave  a  widow  only,  and  no  child  or  child-  i«ayiog  no 
ren,  him  or  them  surviving,  or  there  being  such  child  or  bat  a  «^ 
children,  in  case  all  of  them  shall  happen, to  die  under  the  i^Z^t^or 
age  of  21  years,  then  after  the  decease  of  such  son  or  sons,  as  ^^^  ^^^'^^9 
to  the  part  or  share,  parts  or  shares,  of  such  son  or  sons,  as  aodsubject 
shall  so  die,  leaving  a  widow,  or  widows,  but  no  child  or  ^ow's  in-* 
children,  who  shall  live  to  attain  the  ase  of  21  years,  upon  ^^^}  ?^ 

'   ^  ^        ^  ^^  .         provision^ 

trust  for  his  or  their  widow,  or  respective  widows,  during  to  go 
their  respective  natural  lives,  (if  she  or  they  shall  so  long  soiriving 
continue  sole  and  unmarried,)  and  in  case  any  one  or  more  ^^^^^ 
of  my  said  sons  shall  have  no  child,  who  shall  attain  the  age  mjUet, 
of  SI  years,  as  aforesaid,  then  after  his  or  their  decease,  or  yorship  as 
respective  deceases,  (subject  to  the  provisions  made^  or  to  accruing 
be  made  as  aforesaid,  for  his,  or  their  widow,,  or  respec-  '^^^^ 
tive  widows  as  aforesaid,  in  the  share  or  shares  to  which,  such 
eon  dr  sons*  shall  hav^  been  so  originally  entitled,  for  his  or 
their  life  or  lives  respectively  a8aforesaid,>the  same,  imme- 
diately after  the  decease  of  such  son  or  sons  respectively^ 
to  be  subdivided  into  as  many  shares  as  there  shall  be 
sons  of  my  body  then  living,  or  then  dead,  having  left  a 
child  or  children,  and  the  said  shares  shall  be  upon  suck 
trusts  for  my  said  surviving  other  sons,  and  their  children 
respectively,  as  are  hereinbefore  declared,  in  respect  to  their 
said  respective  original  shares,  and  so  after  the  decease  of 
any  other  son  or  sons,  under  SI  years  of  age^  the  share  or 
shares  to  which  such  last-mentioned  son  or  sons  shall,  or  if 
living,  would,  by  survivorship  or  accruer,  be  so  entitled  for 
life  as  aforesaid,  shall  also  be  upon  such  trusts  for  the  then 
surviving,  or  the  other  sons,  and  their  respective  children, 
as  are  hereinbefore  declared,  as  to  their  said  respective  ori- 
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No.   IL  gUal  s&areB,  and  if  only  one  of  mj  said  sons  s&aD  hate  m 

^^'^"^  child^  who  shall  attain  the  age  of  21  years,  then  after  the  de-^ 

cease  of  the  other  of  my  said  sons,  and  snch  failure  of  issuer 

of  their  bodies  respectively  as  aforesaid,  (and  subject  to  the* 

provisions  hereinbefore  and  hereinafter  contained  for  their 

widows  respectively,)  the  whole  of  the  said  sum  of  SO,000f.^ 

and  the  stocks,  funds,  and  securities  on  whicit  the  same  shall 

be  invested,  to  be  upon  such  trusts  for  such  only  son,  and' 

his  ehUd  or  children  respectively,  as  hereinbefore  ie  de^ 

And  Hi       clared  as  fo  his  original  share  of  or  in  die  same.    And  iif 

foBf  shall    case  none  of  my  said  sons  shall  have  a  child,  who  shell  at«^ 

to^yTn**'*  tain  the  age  of  21  years,  then  as  to  the  wh<rfe  of  flic  stud 

any  cfaiid,   stocks*  funds,  or  securities,  hereinbefore  directed  fo  be  Dur-^ 
who  shaU  .  .  .  r 

acquire  a    chased  as  aforesaid,  (subject  to  flie  powers  and  provisions 

tmirthvD  hereinbefore  contained^  upon  trust  for  all  and  every  the 
sobject  to    children  of  my  said  daughters,  who  shaU  attain  the  age  of 
Interest,  to  21  years,  such  childreu  of  my  said  daughters  to  take  per 
Children  of  ^pita,  and  not  per  stirpes,  in  equal  shares  and  proportiontf, 
^testn'    jf  more  than  one ;  and  if  there  shall  be  but  ooe  such  child^ 

torsdauffh*  .  ^  ^ 

ters^  and  if  the  whole  to  be  in  trust  for  that  one  child.  And  if  none  of 
danffbters  niy  daughters  shall  have  a  child,  who  shall  attain  the  age  of 
achiid^^^  21  years,  then  upon  trust  to  pay  one  moiety,  or  equal  half 
who  Shan  part  of  the  interest,  dividends,  and  annual  produce  of  the 
vested  in-  said  sum  of  20,000/.,  and  the  stocks,  funds,  and  securities  oit 
the?ntcrest  which  the  same  shall  be  invested,  unto  my  said  dear  wife^ 
^^hT  to  ^^^i^S  ^^^  ^^i*™  ^  ^^^  natural  life,  in  case  she  shall  so  lon^ 
be  for  the    continue  cole  and  unmarried,  but  without  makinsrany  deduc' 

wifeoftes-  ^       ^ 

tator^  do-    tion  out  of  her  sard  annuity  of /.,  in  respect  thereof,  and 

2S^*and"**  subject  thereto,  do  and  shall  stand  and  be  possessed  of  and 
upon  her     interested  in  the  said  trust  monies,  stocks,  funds,  and  seca-^ 

decease  to 

testator^s     rities,  and  the  interest,  dividends,  and  annual  produce  there^ 
Bephews     ^r  j^^  j^yg^  f^j,  j^y  ^y  nephews  and  nieces,  who  shall  be  then 

anaoiecrSy      '  .^       r  ^ 

their  exe-    living,  or  the  survivor  of  them,  and  the  executors,  adminis^ 
ministra-     tralors  and  assigns  of  snch  survivor.    Provided  also,  and  my 

iBsiffnsf  ^^^  ^^'  ^^^^  ^^  ^^^^  ^  ^^^^^  ^^^^  ^^y  other  son  or  sons  here* 

Legaeies  after  bom,  either  in  my  life-time,  or  in  due  titne  after  my  de« 

^rnMus  c^ase,  then  I  give  and  bequeath  unto  every  such  after-bom 

who  are  gQjj  QQOOL  to  be  an  interest  vested  in  and  to  be  paid  to  him 

also  to  '  '  .  *^       .   ^^ 

liave  e^nal  on  his  attaining  the  age  of  31  years,  and  the  sum  of  4000/^ 

the  to  be  an  interest  in,  and  to  be  paid  him  upon  his  attaining  tte 

so,oooi. 
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mge  of  84  years ;  and  my  will  is,  that  every  sudi  after-bom  No.  14. 
son,  and  liia  child  and  children  (if  any)  shall  have  and  be  ""^^""^^^^ 
entitled  to  a  sl^re  of  the  stocks,  funds,  and  securities,  to  be 
purchased  wi^h  the  said  smn  of  S0,000/.,  hereinbefore  di« 
rected  to  be  inSrested  as  aforesaid,  equally  with  my  said  sonsy. 
W.,  F.,  T.,  and  G.,  and  their  children,  the  same  to  be  payable^ 
and  paid  at  such  time  and  times,  and  with,  under,  and  subject 
to  such  and  the  same  powers,  provisos,  and  limitations,,  and 
to  be  attended  with  the  same  right  of  survivorship,  and  in 
such  and  the  same  manner  in  idl  respects  as  the  shares  to  or 
in  truat  for  my  said  sons,  W.,  F.,  T.,  and  G*,  and  their  wi«  * 
dows  and  children,  of  and  in  the  same  stocks,  funds,  and  se* 
curities,  as  are  hereinbefore  dhrected,  limited,  given,  and  be- 
queathed.   Provided  also,  and  my  will  is,  and  I  do  hereby  Upon  the 
direct,  that  in  case  any  of  my  said  sons  shall  depart  this  life  any  son  io 
whilst  in  the  said  business,  before  he  riiall  attain  the  age  of  ^^^8^b«fore 
S8  years,  leaving  either  a  widow,  and  one  or  more  child  or  ^^»  leaving 
children,  htm  surviving,  then,  and  in  such  case,  as  often  as  or  chiidreit 
the  same  shall  happen,  I  do  hereby  direct  that  such  account  in^he^*^ 
and  valuation  as  aforesaid,  shall  be  made,  taken,  and  settled,  ^2|^^,^t^ 
and  that  the  part  or  share  of  such  of  my  said  sons  so  dying,  ly  to  be 
of  and  in  the  said  sum  of  90.000/.,  shall  forthwith  be  raised,  invested, 
and  laid  out  and  invested  in  the  parchase  of  a  competent  ^^'iiiii^ 
share,  or  competent  shares  of  the  parliamentary  stocks,  or  ^^  ^^^^ 
public  funds  of  Great  Britain,  in  the  names  or  name  of  my  shall  attaia 
said  trustees,  or  trustee,  for  the  time  being,  upon  such  and  ^  ^^"*' 
the  same  trusts,  for  the  benefit  of  his  widow  and  child,  and 
children,  and  subject  to  the  same  powers,  provisos,  and  limi- 
tations over,  as  are  hereinbefore  directed,  and  shall  not  wait 
till  all  my  sons  shall  attain  the  said  age  of  88  years,  any 
thing  hereinbefore  contained  to  the  contrary  thereof  in  any 
wise  notwithstanding.    And  my  will  is,  and  I  do  hereby  di-  In  ease  all 
rect,  that  in  case  all  my  sons  shall  refuse  or  decline  to  carry  shall  de- 
on  the  said  trade  or  business,  then,  and  in  such  case,  I  do  ^gg^^ 
hereby  direct,  that  when  all  my  said  sons,  W.,  F.,  T.,  and  theo  all 

the  Dro» 

G.,  who  shall  live  to  attain  the  age  of  28  years,  shall  have  perty  and 
attained  that  age,  and  there  shall  be  no  after-bom  son  or  ^e  trade 
aons,  or  in  case  there  shall  be  any  after-bom  son  or  sons,  to  be  sold, 
when  all  my  after-born  sons,  who  shall  live  to  attain  tibe  age  20,000/.  to 

be  raised 
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No.  14.  of  S3  years,  shall  have  attained  that  age,  the  said  trade^ 
^"^^y^^  stock,  and  effects  employed  therein,  shall  be  sold  to  the  best 
▼estedVor  advantage,  and  the  debts  due  and  owing  to  the  said  trade, 
the  pur-      gjjujj  j,^  collected  bv  my  said  executors,  or  the  survivors  or 

poses  •J  ?      ^    ^ 

aforesaid,  survivor  of  them,  or  the  executors  or  administrators  of  such 

sidae  of  survivor.    And  from  and  immediately  after  such  sale  as  last 

to^be^ap!^  aforesaid,  they,  my  said  trustees,  and   the  survivors  and 

plied  as  gurvivor  of  them,  and  the  executors  or  administrators  of 

the  residoe  , 

oftheca-  such  survivor,  do  and  shall,  by  and  out  of  the  monef 
stock  &c.  ^hich  shall  arise  by  such  sale,  and  which  shall  be  col* 
are  before   Iqqi^  ^g  aforesaid,   lay  out.  and  invest  the  said  sum  of 

directed  to  7        j 

be  applied*  S0,000/.  in  the  purchase  of  a  competent  share,  or  competent 
shares  of  the  parliamentary  funds  of  Great  Britain,  in  their 
own  names,  or  in  the  names  or  name  of  the  survivors  or 
survivor  of  them,  or  of  the  executors  or  administrators  of 
such  survivor,  upon,  the  trusts,  and  to  and  for  the  intents 
and  purposes   hereinbefore  mentioned,  expressed,  and  de* 
clared  of  and  concerning  the  same,  and  shall  and  do  ap- 
ply the  residue  of  the  money  which  shall  arise  by  such 
sale  or  sales  in  such  and  the  same  manner  as  the  resi*- 
due  of  the  capital,  stock,  debts,  and  effects,  are  herein- 
And  in       before  directed  and  applied.    And  in  case  all  my  sons, 
SOBS  shall    ^  ^^U  those  already  bom,  as  those  hereafter  ta  be  born^ 
2i*tbe1Stt-   ^^^^  depart  this  life  under  the  age  of  twenty-one  years, 
siness  to  be  then  my  will  is,  and  I  do  hereby  direct,  that  the  said  capita]^ 
the  pro-       stock,  goods,  debts,  and  effects,  shall  be  forthwith  sold  and 
ve8ted7or   disposed  of,  or  collected  in  such  manner  as  is  hereinbefore 
testator's     directed  in  case  all  my  said  sons  should  refuse  or  dedine  to. 

wife  atid  '' 

daughters,  carry  on  the  said  trade  or  business,  and  that  the  whole  pro;. 
chiidreD,  ^^ce  thereof  shall  be  forthwith  placed  out,  and  invested  in 
'^"^h^  ws  ^^^  purchase  of  a  competent  share  or  competent  shares  of 
and  nieces,  the  parliamentary  funds  of  Great  Britain,  in  the  names  or 

as  before 

,  directed,  name  of  my  said  trustees,  or  the  survivoi*s  or  survivor  of 
pect  toVhe  A®™)  ^^  *^®  executors  or  administrators  of  such  survivor, 
so,oooi.  upQii  guch  and  the  same  trusts,  for  the  benefit  of  my  said 
wife  and  daughter,  and  their  children,  and  my  nephews  and 
nieces  as  are  hereinbefore  mentioned,  expressed,  and  de- 
clared of  and  concerning  the  stocks,  funds,  or  securities^  to 
be  purchased  with  the  said  sum  ofSOflOOL  in  the  event  of  all 
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my  sons  dying  withoat  leaving  a  widow,  him  or  them  snr-  No,   14. 
viving,  or  any  child  or  children  who  shall  live  to  attain  the  ^^■^V'N^ 
age  of  21  years.     Testator  then  gives  several  pecuniaiy  le-  gidaeofthe 
gacies  and  small  sums,  for  charitable  purposes.    And  as  to,  *^*^ 
Ibr  and  concerning  all  the  rest,  residue,  and  remainder  of  my  real  and* 
estate  and  efibcts  whatsoever  and  wheresoever,  and  of  what  to  be  sold, 
nature,  kind  or  quality  soever  the  same  may  be,  both  real  ^^^ 
and  personal,  which  I  shall  be  seised  or  possessed  of,  inter-  ^PpHed  in 

*  ;  .  ,    ,  .  .  the  same 

ested  m,  or  m  any  manner  entitled  unto,  in  possession,  re-  maimer  as 
version,  remainder,  or  expectancy,  at  the  time  of  my  decease,  onhecapU 
I  give,  devise,  and  bequeath  the  same  unto  my  said  trustees,  ^M^^^' 
their  heirs,  executors,  administrators,  and  ass^ns,  according  are  before* 
to  the  nature  and  quality  thereof,  upon  trust,  to  sell  and  dis-  beapplie«l! 
pose  thereof,  either  by  public  sale  or  private  contract,  and 
convert  the  same  into  money  as  soon  as  conveniently  may  be 
after  my  interment,  and  add  the  same  to  the  capital  of  my 
said  trade  or  business,  and  employ  the  same  therein  in  such 
and  the  same  manner,  and  to  stand  and  be  possessed  thereof, 
subject  to  the  legacies  hereby  given,  upon  such  and  the  same 
trusts,  and  to  and  for  such  and  the  same  intents  and  pur- 
poses as  are  hereinbefore  mentioned,  expressed  and  declared, 
of  and  concerning  the  residue  of  my  said  capital,  stock, 
debts,  and  effects.  And  for  facilitating  the  sale  of  my  estate 
and  effects  in  the  manner  hereinbefore  mentioned,  I  do  here- 
by direct  that  the  receipt  and  receipts  of  my  said  trustees,  or 
of  the  survivors  or  survivor  of  them,  or  of  the  heirs,  execu- 
tors, or  administrators  of  such  survivor,  shall  from  time  to 
time  be  a  good  and  sufficient  discharge,  and  good  and  suffi- 
cient discharges  to  the  purchaser  or  purchasers  of  the  said 
premises  so  to  be  sold  as  aforesaid,  or  any  of  them,  or  any 
part  or  parts  thereof,  or  to  any  other  person  or  persons,  pay- 
ing to  them  any  other  sum  or  sums  of  money  under  the  trusts 
of  this  my  will,  and  to  his,  her,  and  their  respective  heirs, 
executors,  administrators,  and  assigns,  for  so  much  money  as 
shall  be  therein  acknowledged,  or  expressed  to  have  been 
received.  And  that  such  purchaser  or  purchasers,  or  other 
person  or  persons,  his,  her,  or  their  heirs,  executors,  admi- 
nistrators, or  assigns,  shall  not  afterwards  be  answerable  or 
accountable  for  any  loss,  misapplication,  or  non-application 
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No.  It.  thereof  or  a^y  part  thereof.  (I)  And  I  do  hereby  aominatey 
constitute,  and  appoint  my  said  wife,  together  with  the  said 
(trustees),  to  be  executrix  and  executors  of  this  my  will,  and 
in  case  of  the  death  of  any  two  or  more  of  them  before  the 
trusts  of  this  my  will  shall  be  fiilly  executed  and  performed, 
then  I  do  nominate,  constitute,  and  appoint  my  two  eldest 
sons,  for  the  time  being,  when  they  shall  respectively  have 
attained  the  age  of  18  years,  to  be  executors  pf  this  my  will^ 


Executors 
appointed. 


Subfttito. 
tionary 
executors 
named* 


(1)  There  is  an  obvions  propriety  in  this  protisien.    Where  snA* 
8  clause  is  left  ont,  the  best  way  to  care  the  omission  is  for  th» 
purchasers  to  see  the  whole  of  their  parchase-mouey  inyested  lit 
the  3  per  Cent.  Bank  Annuities,  m  the  name  of  the  executors  ew 
trustees  who  may  thereupon  execute  deeds,  declaring  the  money  so 
invested  to  be  the  same  money  for  which  the  estates  (describing 
them)  were  sold,  and  that  the  money  is  so  inrested  on  the  trusts  of 
the  will ;  and  each  purchaser  should  haye  one  part  of  such  deed  de- 
claring the  trusts  of  the  purchase-money.     The  Bank  books  will 
always,  on  inspection,  afford  eyidence  of  the  sum's  haying  been  ac- 
tually inyested  in  such  a  quantity  of  Stock,  which  will  correspond 
with  the  precise  quantity  mentioned  in  the  declaration  of  trust,  and 
together  they  will  be  sufficient  proof  of  a  proper  application  accord- 
ing to  the  will,  so  as  to  absoWe  the  purchaser.    It  was  the  opinioB 
of  the  late  Mr.  Serjeant  Hill,  that  the  purchaser  would  then  have  m 
safe  title  without  a  decree ;  but  otherwise  he  would  not  be  safe,  be- 
cause he  has  notice  of  the  trust.    To  obtain  a  decree,  if  a  decree  be 
necessary,  the  trustees,  or  any  person  or  prochetn  ami  for  the  in- 
fant cestui  que  trusts,  may  file  a  bill  to  compel  a  specific  perform- 
ance of  the  contract  by  the  purchasers,  and  then  the  court  will  dt* 
red  and  confirm  the  sale.     But  purchasers  of  leasehold  or  chattel 
estates  or  interests  will  be  safe  without  any  decree,  notwithstanding 
the  omission  to  make  the  receipts  of  the  trustees  discharges,  if  the 
trustees  are  also  executorsy  for  the  property  in  such  subjects  always 
yest  in  the  first  place,  notwithstanding  the  dispositions  of  the  will, 
in  the  executors.   A  testator  cannot  prevent  them  from  being  assets 
in  the  hands  of  the  executors  to  go  in  a  due  course  of  administra- 
tion.   The  power  of  sale  is  annexed  to  their  ofiice,  and  the  pur- 
chaser is  neyer  obliged  to  enter  into  the  account,  or  enquire  into 
the  necessity  of  any  sale.  Whale  v.  Booth,  4  T.  R.  635.    Ewer  r* 
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in  the  place  and  stead  of  such  two  or  more  of  them,  my  said   No.  14. 
wife  and  the  said  trustees,  as  shall  so  die  before  the  trusts  of  ^"^*^^^^ 
my  said  will  shall  be  fiilly  executed  and  performed,  and  with 
all  the  same  power  and  powers,  authority  and  authorities,  to 
all  intents  and  purposes  whatsoever,  as  such  executrix  or 
executors,  who  shall  so  happen  to  die,  had  or  might  have 
under  and  by  virtue  of  this  my  will,  at  the  time  of  his  or  her 
death.    And  I  do  hereby  declare  my  will  to  be,  that  it  shall  Power  to 
and. may  be  lawful  to  and  for  my  said  wife  and  the  said  ten'toro- 
(trustees)  and  also  to  and  for  my  said  two  eldest  sons,  when  j*^^  ^^^ 
they  shall  severally  become  entitled  to  prove  and  shall  have  tentotor's 
proved  this  my  will,  and  the  survivors  or  survivor  of  them,  hoase,  oi- 
and  the  executors  or  administrators  of  such  survivor  from  Si,£I^othcr 
time  to  time,  if  need  be,  to  renew  the  lease  of  my  dwelling-  '^'^f'Tf* 
house  and  premises  wherein  the  said  trade  or  business  is  now  ditcretion^ 
carried  on,  or  to  purchase  the  fee-simple  thereof  or  of  aity  fo^mtjaag! 
undivided  part  or  share  thereof,  or  to  take  any  other  dwell-  {Jl^^* 
ing-house,  shop  or  shops,  warehouse  or  warehouses,  or  other 
premises,  at  such  rent  or  rents  as  they  shall  think  proper,  for 
the  purpose  of  carrying  on  the  said  trade  or  business,  and  to 
hire  and  employ  any  servant  or  servants,  clerk  or  clerks,  or 
any  other  person  or  persons  whomsoever,  to  be  employed 
therein,  at  such  salary  or  wages  as  they,  my  said  trustees 
and  executors  for  the  time  being,  shall  think  pr<q)er,  and  to 
repose  in  such  servant  or  servants,  clerk  or  clerks,  or  other 
person  or  persons,  so  much  and  such  confidence,  trust,  power, 
or  authority,  in  the  conducting  and  carrying  on  of  the  same 
trade  or  business,  and  in  the  management,  care,  and  dispo- 
sal of  the  stock  employed  or  to  be  employed  therein,  and  in 


Corfoitt,  2  P.  Wms.  149.  Bat  the  transaction  must  be  clear  of  all 
fraud  or  collusion,  for  if  it  be  tainted  with  these  qualities  the  estate 
will  be  specifically  followed  into  the  hands  of  the  purchaser.  So 
where  there  is  express  notice  of  a  debt  of  testator  unsatisfied,  and 
the  sale  is  a  contrivance  between  the  purchaser  and  executor  to  de- 
feat the  debtor,  the  purchaser  makes  himself  party  to  the  dcTastavit ; 
tee  Crane  v.  Drake,  2  Vem.  616.  Nugent  v.  Gifibrd,  1  Atk.  463. 
Hill  V.  Simpson,  7  Vez.  Jiin.  152.  And  if  such  sale  be  without 
valuable  consideration  it  falls  within  the  statute,  13  Eliz.  c.  5.  Gilb. 

Eq.  ILlll. 

1 
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No.  14.  the  receipl  of  any  debt  or  debts  to  be  contracted,  in  or  by 
^-^^^^^^  the  carrying  on  the  trade  hereby  directed  to  be  carried  on, 
as  they  my  said  trustees  or  the  survivors  or  survivor  shall  in 
hisyher,  or  their  discretion  think  fit,  provided  that  after  any 
or  either  of  my  said  sons  shall  become  partners  or  partner  in 
the  said  trade  or  business,  such  of  them  as  for  the  time  being' 
shall  be  partners  or  partner  therein,  shall  have  a  voice  there- 
in, as  well  as  my  trustees  and  executors  for  the  time  being, 
so  as  that  in  case  of  a  difference  in  opinion,  the  majority  of 
voices  shall  decide  as  hereinafter  is  mentioned;  and  also  to 
adjust,  settle,  compromise  and  compound  all  accounts,  reck- 
onings, transactions,  matters,  and  things,  in  virhich  I  shall  be 
concerned  or  interested  at  the  time  of  my  decease,  or  virhich 
shall  be  opened  or  contracted,  or  shall  arise  after  my  decease, 
and  to  pay,  on  any  evidences  they  shall  think  proper,  any 
dfbts  claimed  from  my  estate,  and  also  to  dismiss  any  such 
servant  or  servants,  clerk  or  clerks,  or  other  person  or  per- 
sons ;  and  (with  such  consent  as  aforesaid)  to  hire  and  em- 
ploy any  other  or  others  in  his,  or  their  stead,  and  that  from 
time  to  time,  and  as  often  as  my  said  executors  shall  think 
Ifthetnis-  proper.    And  I  do  hereby  will,  direct,  and  declare,  that  in 

tee»  and  n  i  i  /•       i        •        » 

executors  ail  cases  where  my  trustees,  and  executors  for  the  time  be- 
opinion^  ^^Sj  ^^^^^  happen  to  differ  in  opinion,  the  matter  of  such  dif- 
^***dLff  ^^*'  ference  shall  be  decided  by  the  major  part  or  number  of  them 
€oce  to  be  my  said  trustees  and  executors,  and  be  acted  upon  accord- 
the  majo-  ^Dgly*  And  I  do  hereby  declare  my  will  to  be,  that  they  my 
'^^^*  said  executors,  and  their  respective  executors  and  adminis- 

trators, shall  not  be  answerable  or  accountable  for  any  loss 
or  damage  which  shall  come  or  happen  to  the  stock  or  capi- 
tal to  be  employed  in  the  said  trade  or  business,  by  bad 
debts,  decay  of  goods,  suit  or  action,  or  suits  or  actions,  in 
any  court  or  courts  of  law  or  equity,  or  any  other  casualties 
or  accidents  whatsoever,  or  by  reason  of  the  trust  and  con- 
fidence which  they  or  any  of  them  shall  or  may  place  or  re- 
pose in  any  servant  or  servants,  clerk  or  clerks,  banker,  bro- 
ker, or  other  persons  with  whom  any  part  of  the  said  trust- 
monies  shall  or  may  be  deposited  or  lodged,  for  safe  custody 
or  otherwise,  or  fur  any  other  loss  or  damage  which  may 
happen  about  the  execution  of  this  my  will,  or  all  or  any  of 
the  trusts  hereby  in  them  reposed ;  and  that  they  my  said 
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trustees  and  executors,  and  their  respective  executors  and  No.  14. 
administrators,  shall  not  be  charged  or  chargeable  with  or 
for  any  sum  or  sums  of  money,  other  than  such  as  shall  ac- 
tually and  respectively  com^  to'  his,  her,  or  their  hands  by 
virtue  of  this  my  will.  And  my  will  is,  and  I  do  hereby  fur- 
ther direct,  that  it  shall  and  may  be  lawful  to  and  for  my  said 
trustees  and  executors,  and  each  and  every  of  them,'  by  and 
out  of  all  or  any  of  the  monies  which  shall  come  to  their  or 
any  of  their  hands,  by  virtue  of  this  my  will,  to  deduct,  re- 
tain to,  and  reimburse  themselves,  himself,  and  herself,  and 
to  allow  his,  her,  or  their,  co-trustee,  or  co-trustees,  all  such 
costs,  charges,  and  expences,  as  they  respectively  shall  or 
may  sustain,  expend,  or  be  put  unto,  in  or  about  the  execu* 
tion  of  all  or  any  of  the  trusts,  hereby  in  them  reposed,  or  in 
anywise  relating  thereto.  And  .1  do  hereby  revoke  and 
make  void  all  former  and  other  wills  by  me  at  any  time  here- 
tofore made,  and  do  declare  this  only  to  be  my  last  will  and 
testament. 

Iii  witness,  &c. 


No.  15. 


A  Will  disposing  of  real  and  personal  Property  by  a 

Testator  leaving  no  Family. 

THIS  is  the  last  will  and  testament  of  me  A.  B.  of,  &c. 
First,  I  will  that  all  such  debts  as  I  shall  justly  owe  at  the 
time  of  my  decease,  and  my  funeral  and  testamentary  charges 
and  expences,  be  in  the  first  place  paid  by  my  executors 
hereinafter  named.  I  give,  and  devise  unto  C.  D.  of,  &c. 
all  and  every  my  messuages,  lands,  tenements  and  heredita- 
ments, whereof  I  am  seised  in  fee,  situate,  lying  and  being  in 
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No.  15.   ■  in  the  county  of and  now  or  late  in  the  ae- 

veral  tenures  or  occupations  of and  — — — —  or 

one  of  them^  their,  or  one  of  their  assigns,  lessees  or  undm^ 
tenants ;  to  have  and  to  hold  all  and  every  the  said  mee- 
Buages,  lands,  tenements  hereditaments  and  premises  unto 
and  to  the  use  of  the  said  C.  D.  and  his  heirs  for  ever.   I 

give,  devise  and  bequeath  unto  E.  F.  of in  the 

county  of  all  my  copyhold  messuages,  lands,  tene- 

ments and  hereditaments,  (which  I  have  duly  surrendered  to 
the  use  of  my  will)  situate,  lying  and  being  in  the  said  county, 
and  which  now  are  or  late  were  in  the  several  tenures  or 

occupations  of and or  one  of  them,  their 

or  one  of  thehr  assigns,  lessees  or  undertenants,  to  have  and 
to  bold  all  and  every  the  said  last  mentioned  messuages, 
lands,  tenements,  hereditaments  and  premise?,  with  theuTi 
and  every  of  their  appurtenances,  unto  and  to  the  use  of  the 

-,  and  the  heirs  of  his  body  lawfully  to  be  be* 


gotten;  and  for  de&ult  of  such  heirs,  then  to  the  right 
heirs  of  me  the  said  A.  B.,  for  ever.  I  give,  devise  and  be- 
queath unto of  ,  in  the  county  of  : 

,  Esq.  all  those  my  messuages  or  tenements,  with  their 


and  every  of  their  appurtenances,  now  in  the  several  tenures 

or  occupations  of and ,  or  their  several 

lessees,  undertenants  or  assigns,  situate,  standing  and  being 

in  the  pariah  of • —  in  the  county  of ,  and 

all  that  my  other  messuage  or  tenement  with  the  appurte* 
nances,  situate,  standing  and  being  in  the  said  parish  of 
— ,  and  near  or  adjoining  to  the  said  two  last  men- 
tioned messuages  or  tenements,  and  now  called,  or  commonly 

known  by  the  name  or  sign  of  the and  heretofore 

in  the  tenure  or  occupation  of his  undeilenants  or 

assigns,  but  which  is  now  untenanted  ;  and  also  ail  other  my 
'  messuages  or  tenements,  ground  and  hereditaments  in  — 
aforesaid  with  their  appurtenances,  to  have  and  to  hold  all 
and  every  the  said  last  mentioned  messuages  or  tenements 
and  premises,  with  their  appurtenances  (subject  nevertheless 
to,  and  charged  and  chargeable  with  the  annuity,  yearly  rent 

or  sum  of L  hereinafter  mentioned)  unto  him  the  said 

and  his  assigns,  for  and  during  the  term  of  his  na- 
tural life :  and  from  and  immediately  after  his  decease- 1 
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give,  devise  and  beqneath  all  and  every  the  same  mesBrnged  No.  15. 
or  tenements  and  premises,  with  their  and  every  of  their  '^-'V^ 
apfrartenances  (subject  to  and  charged  and  chargeable  ivith 
the  annuity  hereinafier*mentioned)  unto  and  to  the  use  o( 
•~-i,  in  the  county  of  *— — ,  and  the  heirs  of  his  body  law- 
ftiUy  begotten,  or  to  be  begotten ;  and  for  default  of  such 
faeir%  tiien  to  my  own  right  heirs  for  ever ;  and  I  do  hereby  Testator 

give>  devise  and  bequeath  unto y  wife  of ,  and  her  f^^Jjfty*' 

assigns,  for  and  during  the  term  of  her  natural  life,  one  ^^  iwuiog 
annuity  or  clear  yearly  rent  or  sum  ofr-^.  of  lawful  messuam^ 
money  of  Great  Britain,  free  and  clear  of  and  from  all  de-  pl^iot 
ductions  or  abatements,  for  or  in  respect  of  any  taxes,  ^^^^'^ 
duirges,  rates,  assessments,  or  impositions  whatsoever,  to 
be  issuing  and  payable  out  of  all  and  every  the  said  last* 
mentioned  messuages,  and  tenements  and  premises,  and  to 
be  paid  and  payable  by  equal  half-yearly  payments,  at  the 
two  most  usual  feasts  or  days  of  payment  in  the  year,  that 
is  to  say,  the  feast  of  the  Annunciation  of  the  blessed  Virgin 
Mary,  and  Saint  Michael  the  archangel ;  the  first  payment 
thereof  to  be  on  such  of  the  same  feasts  as  shall  first  and  next 
bappen  after  my  decease;  and  I  do  hereby  charge  and  subject 
nil  and  every  the  same  messuages  or  tenements  and  premises, 
to  and  with  the  payment  of  the  said  annuity,  yearly  rent, 
or  sum  of     ■  J.  accordingly.    And  my  will  is,  that  in  case 

the  said  annuity,  yearly  rent,  or  sum  of /.or  any  part 

thereof  shall  be  behind  or  unpaid  by  the  space  of  88  days, 
next  over  or  after  either  of  the  aforesaid  feasts  whereon  the. 
same  is  hereinbefore  directed  to  be  paid  as  aforesaid,  that 
then  and  so  often  it  shaD  and  may  be  lawful  for  the  said 
,  (the  annuitant)  and  her  assigns,  to  enter  and  dis- 
train upon  all  and  every  or  any  part  of  the  said  premises 
i:harged  with  the  said  annuity  as  aforesaid,  and  to  dispose 
of  the  distress  and  distresses  then  and  there  found,  accordinor 
to  law,  as  in  the  case  of  distresses  taken  by  landlords  for 
rents  reserved  upon  leases  for  years,  to  tlie  intent  that 
thereby,  or  otherwise,  the  said  annuity,  yearly  rent,  or  sum 

nf /,  and  every  part  tliereof  then  in  arrear,  and  all  ^ 

costs,  charges,  and  expences,  occasioned  by  the  non-payment 
diereof,  may  be  fidly  paid  and  satisfied.    I  give,  devise,  and 

TOJL.  II.  2  p 
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No.  15,  beqneftth  onto ,  of ,  in  the  county  of  y 

all  that  my  meaeuage  or  tenement  (being  part  freehold  and 
part  leasehold)  with  the  appurtenances,  situate,  standing 

and  being  in ,  in  the  parish  of ,  and  now  or 

late  in  the  possession  or  occupation  of  ,  his  under- 

tenants or  assigns;  and  also  all  that  my  freehold  piece  or 
parcel  of  ground,  lying  or  being  in  or  near  an  open  field, 
commonly  called  or  known  by  the  name  of  the  ,  in 

the  parish  of  ,  and  now  or  late  in  lease  to » 

and  all  those  messuages,  tenements,  erections  and  buildings 
thereupon,  or  upon  any  part  thereof  now  erected  and  built, 
and  erecting  and  building,  with  their  and  every  of  their  re* 
qpective  appurtenances ;  to  have  and  to  hold  the  said  mes* 
suages  or  tenements,  and  piece  or  parcel  of  ground  and  pre- 
mises last  hereinbefore  devised,  with  their  and  every  of  their 

respective  appurtenances,  unto  the  said ,  and  her  as* 

signs,  for  and  during  the  term  of  her  natural  lifis,  (she  and 
they  keeping  the  same  in  good  repair) ;  and  from  and  iamie* 
diately  after  her  decease,  I  give,  devise  and  bequeaA  the 
same  messuages  or  tenements,  pieces^  or  pareek  of  groand 
and  premises,  with  their  and  every  of  their  respective  ap- 
purtenances, unto  the  said ,  and.  the  heirs  of  his  body 

lawfully  to  be  begotten ;  and  for  de&ult  of  such  heirs,  theo 
to  my  own  right  heirs  for  ever.    Igive^  devise,  and  bequeath 

unto  the  said ,  all  that  my  messuage  or  tenement,  with 

the  appurtenances  in ,  which  I  hold  by,  or  under  a  lease 

from ,  and  all  my  estate,  right,  title,  term  and  interest  of 

and  in  the  same  premises,  with  the  appurtenances ;  to  hare 
and  to  hold  unto  the  said  ,  his  executors,  administra- 
tors and  assigns,  to  and  for  his  and  their  own  use  and  bene- 
fit   I  give  and  bequeath  unto y  of,  &c.  the  sum  of 

. /.  of  lawfid  money  of  Great  Britain,  to  be  paid  within 

three  calendar  months  next  after  my  decease.    I  give  and 

bequeath  unto , L  to  buy  bun  mourning.  (Hereths 

testator  gave  several  other  legacies.)  All  the  said  last- 
mentioned  legacies  I  will  and  direct  to  be  paid  within  one 
calendar  month  next  after  my  decease.  I  give  and  bequeath 

the  sum  of 1.  of  like  qioney,  unto  the  managov  of  the 

fund  in ^  to  be  disposed  of  as  they  shall  think  fi^ 


J 
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and  the  receipt  of  the  treasurer  for  the  same  fund  for  the  No.  15. 
time  being,  to  be  a  suflBcient  discharge  to  my  executors  for  ^^^v^^/ 

the  same ;  and  I  give  and  bequeath  the  sum  of ^-L  of  like  chaiitiible 

money  unto  the  managers  and  trustees  of  the  charity-school     ^^^^ 

in ,  for  the  use  and  benefit  of  the  said  charity-school ; 

and  I  will  that  the  receipt  of  two  or  three  such  managers  or 
trustees  shall  be  a  sufficient  discbarge  to  my  executors  fixr 

the  same.    I  give  and  bequeath  the  sum  of  /•  of  like 

money  to  and  for  the  benefit  of  the  poor  members  of  the  so- 
ciety or  congregation  of ,  in ^  to  be  distri- 
buted in  such  manner  and  proportions,  and  to  such  objects 
as  my  executors  hereinafter-named,  or  the  survivor  of  them, 

shall  think  fit.    I  give  and  bequeath  the  sum  of L  of  J^^^^^^^ 

like  money  unto ,  of,  &c.  and ,  of,  &c.  their  exe-  nefit  of  a 

cutors  and  administrators,  upbn  the  several  trusts,  and  to  Protestant 
and  for  the  several  purposes  hereinafter-mentioned,  and  de-  ^^^**^°^"* 
dared  of  and  concerning  the  same,  (that  is  tp  say)  upon 
trust  that  the  said and y  (the  trustees)  and  the  sur- 
vivor of  them,  his  executors  or  administrators,  shall  and  do,  in 
their  or  his  own  names  or  name,  or  in  the  names  of  themselves 
•r  himself,  and  of  such  other  person  or  persons  as  he  or  they 
shall  think  fit,  from  time  to  time  put  and  place  out  the  said 
sum  of /.  in  or  upon  some  or  one  of  the  public  or  par- 
liamentary stocks  or  funds  of  Great  Britain,  or  on  real  se- 
curities at  interest,  according  as  they  my  said  trustees,  or 
the  survivor  of  them,  «hall  in  his  or  their 'discretion  or  dis- 
cretions think  fit,  and  shall  and  do  pay,  apply  and.  dispose 
of  the  dear  yearly  dividends,  interest  and  produce  thereof 
as  the  same  shall  from  time  to  time  arise  and  be  received 
(over  and  above  what  shall  be  sufficient  to  answer  and  pay 
the  costs  and  charges  attending  the  execution  of  the  tfusts 

by  me  hereby  directed  concerning  the  same /.)  unto  and 

for  the  use  and  benefit  of  the  minister  or  pastor  fi>r  the  time 

being,  of  the  society  or  congregation  of  ,  in  , 

£>r  so  long  time  as  the  said  society  or  congregation  shall 
subsist  as  a  religious  society  of  Protestant  dissenters,  and 
continue  to  meet  and  assemble  together  for  the  worship  of 
God  in  their  present  place  of  religious  worship,  *  or  else- 
where in  aforesaid,  or  the  neighbourhood  thereof. 

Provided  nevertheless,  and  my  will  and  mind  is,  and  I  do 
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No.  l5.  hereby  etpresdy  will,  declare  md  diicet,  thaft  is  case  at 
^"•^^^^^^^  any  time  kereaAer  the  end  society  or  coiigiegation  dnU  be 
dissolved  and  broken  vp,  or  that  the  hnrs  aad  siataAes  of 
this  realm  shall  disallow  and  proiiibit  die  saaie  asdety  or 
coftgregation  fitMn  meetiiig  together  for  r^gima  worships 
as  Protestaat  dissenters  are  now  by  law  toleraledtodo,  thea 
and  in  either  of  the  said  cases,  and  when  and  aa  soon  as  the 

sam^  m  either  of  them  shall  happen,  the  said  som  of 1^ 

and  A\  the  fnterest  and  produce  frm  theneefordi  tb  arae 

and  be  reoeiyed,  shaHsink  and  fifi  back  into  Mr  leaidainilirf 

my  personal  estate  by  me  hereinafter  giren  mA  beqaeatted, 

and  shall  be,  go,  and  remain  to  and  for  the  use  and  benefit' 

of  such  person  or  persons,  who,  for  the  time  being,  shoiM 

or  would  hare  been  entitled  unto  such  residuum,  by  Tirtne 

Plate  and   ^'  ^^  under  this  my  will.    I  gire  and  bequeath  all  my 

fcoiuehoid    rings  whatsoever,  and  such  pieces  of  my  plate  as  are  marked 

'  with  my  own  name  and  arms,  and  my  household  goods  aatf 

furniture,  and  my  wearing  apparel,  unto  the  said  ^ 

and  all  my  books,  and  all  other  my  j^ate  (not  bareinbefofe 
bequeathed)  and  all  my  ready  money  and  securities  far  nso* 
ney,  arrears  of  rent,  debts  to  me  owing,  and  all  my  stocks 
in  any  of  the  public  con^nies  or  funds,  and  all  other  my 
goods,  chattels  and  personal  estate  whatsoever  (not  herein- 
before by  me  otherwise  bequeathed  or  disposed  oO  I  also 
give  and  bequeath  unto  ^-^ — ^  of,  &c.  to  and  for  his  own  use 
and  benefit ;  and  I  do  hereby  make,  ordain,  constitute  and 

appoint and ,  executors  of  this  my  last  will  and 

testament ;  and  I  give  and  bequeath  unto  the  said  —— ,  the 
sum  of /.  for  his  care  and  trouble  as  one  of  my  execu- 
tors and  trustees.  I  do  hereby  authorise,  impower,  and  di- 
rect tiny  said  eJicecutors,  and  the  survivor  of  them,  his  exe- 
cutors and  administrators  in  the  mean  time,  from  and  after 

my  decease,  until  the  said shall  attain  his  age  of  21 

years,  to  manage  and  improve  the  estate  and  fortune  of  him 
the  said ,  by  me  hereby  given  him  for  his  use  aiid  be- 
nefit, and  to  lease  all  or  any  part  of  his  freehold,  copyhold, 
or  leasehold  estates,  and  to  lend  and  place  otit  upon  secu- 
rity or  Securities  at  interest,  or  to  lay  out  in  the  public  com- 
paiiles  or  funds,  or  otherwise  improve  according  to  his  or 
their  ditoretion  Qt  discretions,  all  ^r  any  part  of  the  monies 
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belonging  to  or  arising  from  the  said  estates  and  fortune  of  No.   15. 

the  said ,  and  to  pay  unto  and  account  with  him  the  said 

,  for  all  such  rents,  interests,  produce  and  improve- 
ments, as  shall  arise  from  or  be  made  of,  and  produced  by 
the  said  estates,  monies  and  fortune  hereby  given,  devised 
and  bequeathed  to  him,  when  lie  shall  attain  his  age  of  SI 
years.  And  mj  will  is,  and  I  do  hereby  expressly  declare, 
that  my  said  executors  and  trustees,  or  either  of  them,  their, 
or  either  of  their  executors  or  administrators,  shall  not  be 
charged  or  chargeable  with,  or  accountable  for  more  of  the 
aforesaid  monies  and  estates,  than  he  or  they  shall  actually 
receive,  or  AM  come  :to  Jiis  or  their  respective  bands,  by 
virtue  of  this  Aiy  .wiU,  nc^  viib  or  for  uny  }oes  ^irhiqh  ^bM 
happen  of  the  said  monies  and  estate  hereby  by  me  given  to 
•the  said  — ,  ^r . of  >tbe  foresaid  .fitim  of  —^Z.  or  .qf  any 
pafft  Aereaf,  4H>  afisudhkiss  happen  ;witho4rt  tlieir  jwQ^l 
'^defii^ -and  ne^ect ;  nor>tbe  one  of  Hiqw  JEof  iibe  otb^r^f 
•them,  «r  for  tiie  acts,  deeds,  wfcetpts,  droits  .^r  disbmrse- 
inent^*tiie  onelfor^tiie  6tber ;  and  also  that.it  ^h^  and  m^ 
'4)e 'la wM  for  4bem  my  said  executors,  and  each  of  4^e;m, 
their  and  each  of  .their  executors  and  administrators,  ia  the 
'first  place,  by  and  out  of  the  said  premises  hereby  devised 

to  the  said  ,  respectivdy  to  deduct  and  reimburse  him 

and  themselves  respectively,  all  such  loss,  costs,  ohttrgQs 
and  expences,  as  he  or  they,  or  any  of  tiiem,  shaU  sustain, 
expend,  or 'be  put  unto,  rfbr  or  'by  reason  of  the  perform- 
ance of  this  my  will,  or  the  trusts  hereby  in  them  reposed, 
or  the  management  and  execution  tiiereof  respectively^  V 
any  other  thing  in  anywise  relating  .thereunto ;  and^  lastly, 
I  do 'hereby  revoke,  &c, 
Jn  witness,  '&c. 
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No.  Iff. 


Will  by  a  Citizen  of  London,  containing  Provisions 
for  Daughters  and  a  Son ;  with  Charities,  and  a 
provision  fo7*  keeping  a  Ibmh  in  repair. 


THIS  is  the  last  will  and  testament  of  me,  A.  B.  .of 


Recites  a 

to  giY^or  First,  I  desire  that  my  body  may  be  interred  in  the  most 
lum  of  — J  P"^*^*^  manner,  at  the  disci^tion  of  my  executor  hereinafter 
to  his  mar-  named ;  and  whereas  my  daughter ,  wife  of  -^— ,  had 

ricd  dangb-  ,r»  11  -^j 

teraodher  onlj /.  at  her  mama^ ;  but  I  have  lately  paid  and 

il".fa*nd'*"  given  to  the  said ,  the  further  sum  of 1,  and  have 

lull  of  all    also  covenanted  and  acreed  to  irive  or  leave  to  them  the  said 

firr  rlaini 

under  the    ,  and his  wife,  or  the  survivor  of  them,  or  their 

LoDdon?  children,  or  issue,  or  other  representative,  either  in  mj 
lifetime,  or  in  and  by  my  last  will  and  testament,  at  the 
time  of  my  decease,  the  further  sum  of  — >— /.  which  they, 

the  said ,  and  —  his  wife,  havecovenanted'and  agreed 

to  accept  in  fiill  for  the  adyancement  and  preferment  of  her 

the  said j  out  of  all  such  part  and  share  as  they,  or 

either  of  them,  can  or  may,  or  could  or  might  claim  or  pre* 
tend  to,  of,  in,  or  out  of  all,  or  any  part  of  my  personal 
estate,  by  virtue  of  the  custom  of  the  city  of  London,  or 
otherwise  (except  such  part  thereof  as  I  should  or  might 
freely  and  voluntarily  give  or  leave  to  them  or  either  of  them 
by  my  last  will  and  testament,  or  otherwise:)  Now  there- 

Bemwatlu  fore,  I  do  hereby  give  and  bequeath  the  sum  of L  of 

according   lawful  n^oney  of  Great  Britain,  to  be  paid  by  my  executor 
▼eunt^    hereinafter  named,  within  three  calendar  months  next  after 

my  decease,  unto  the  said ,  and his  wife,   or  the 

survivor  of  them,  or  to  such  other  person  or  persons,  as  for 
the  time  being  shall  be  intitled  io  receive  the  same,  accord- 
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• 

iag  to  the  true  intent  and  meaning  of  my  aftid  covenantand   No.  1& 
'agreement  in  that  behalf  entered  into  by  me,  and  in  fiill  ^^^^^ 
fiatis&ction  and  discharge  of  and  for  the  same  covenant  and 
agreement.    I  give  and  bequeath  unto  such  persons  whose  Oivet  to 
names  shall,  at  the  time  of  my  decease,  be  found  expressed  ^^^  ^ 
7or  contained  in  any  list,  note,  or  other  writing,  written  or  ^^^^^  ^,    . 
signed  by  me^  tbe  seversj  and  respective  sum  and  sums  of  any  list  or 
money  which  shall  be  therein  set  down,  mentioned,  or  e^-  written  or 
pressed  to  be  by  me  given  to  them  respectively.    I  give  and  SJ^^^^^^ 
bequeath  unto  my  nephew,  ,  of.  &c.  in  the  county  of  *nms  there. 

3  ,        ,       ^    ,  1  1  ,    .     inexpre». 

y   and  y  brother  of  the  said  ,  and  to  their  ed. 

heirs  and  assigns,  for  and  during  the  natural  life  of  jny  said  ^'^J^»  •»- 

daughter ,*  an  annuity  or  yearly  rent-charge  of L  of  hu  daugh- 

^e  money,  to  be  yearly  and  every  year  issuing  and  payable  ^aing  out 

out  of  all  my  manors,  messuages,  &c.  in  the  county  of ^  ^laods, 

upon  trust,  nevertheless,  that  the  said ,  and shall 

and  do  pay,  apply  and  dispose  of  the  sliid  annuity  or  yearly 

rent-ctiarge  of L  unto  such  person  and  persons,  and  for 

such  uses  and  purposes  as  she  the  said ,  shaU  from  time 

to  time,  notwithstanding  her  coverture,  by  any  note  or 
notes  in  writing,  under  her  hand,  direct  or  appoint,  to  the 
intent  that  the  same  may  not  be  at  the  disposal  o^  or  subject 
or  liable  to  the  control,  debts,  forfeiture^  <ft  engagements 
of  her  present,  or  any  after-taken.  hup(band,  but  only  at 
her  own  sole  and  separate  disposal,  and  for  her  own 
sole  and  separate  use  fuad  benefit.  (The  like  to  two  other 
daughters.)    And  it  is  my  will  and  desire  that  the  afore- 

•said  annuities  shall  be  paid  to  my  said  daughters, ,  by 

4wo  equal  half-yearly  payments,  on  the  two  most  usual 
'  feasts  or  days  of  payinei)t  in  the  year  (that  is  to  say)  the 
.feast  of  St.  Michael  Uie  Archangel,  and  the  Annunciation 
.of  the  blessed  Virgin  Mary  in  every  year;  the  first  of  the 
.said  half-yearly  payments  to  begin  and  be  made  on  such 
<of  the  said  feasts  as  shall  first  bappen  next  after  my  de- 
icease :  and  my  further  will  is,  that  it  shall  and  may  be  law« 
iiil  to  and  for  my  said  trustees,  their  heirs  and  assigns,  from 
time  to  time,  in  case  of  non-payment  of  the  said  annuities 
-respectively,  or  any  of  them,  or  any  part  of  them,  to  raise 
the  same  by  distress  upon  all  or  any  part  of  the  premises 
charged  therewith,  together  with  the  costs  and  charges  of 
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iQ^o.  16.  ^iK^  tifatress.    And  wherefts  I  hftve  «lraidy  sirfkieiiily  pm- 

^"^^'^^  VididI  forttiy  8Aid  daiighters,  and j  at  the  time  of 

Iteir  tei^pective  matriiiges,  tvith  dieir  new  husbwids,  ni 
lot*  ^idi  I  hare  all  ^Aieir  disdiat^^  ;  and  have  now  like- 
wise snlBciently  provided  for  my  said  daagMer ^  in  naa- 

Makes  a  ^^^  afoiretaid ;  yet  neverth^ess,  as  a  further  provisicn  fiir 
^^^^r^  ™y  ^^^  three  daughtet*6,  ibr  their  sefNirale  n^e  (over  aadl 
Ms  three  above  the  several  amiiiities  hereinbe^Mie  ^^^*^  ^f  ^^^ 
•Qtof£M  benefit,  for  their  respective  lives  as  aforesaid)  1 4o  hereby 

J^J^         give  and  bequeath  unto  th^  said  - —  and ,  tiieir  exec*- 

tors  and  administrators, /.  capital  stock  « the  funds  of  Ae 

nnited  £ast  India  company,  upon  the  trusts  h^^inallcr 
tioned  concerning  the  saioe  (that  is  to  say)  As  to  one 
part  thereof,  upon  trust,  that  they  my  said  trustees,  their 
executors  or  administrators,  shall  and  do  pay,  apply  ami 
•dispose  of  the  yearly  dividendb,  interest,  tedprodoee  there- 
of, as  the  same  shall,  fix^m  time  to  time  (dnriag  the  natnnl 
life  of  my  said  daughter  — )  arise  or  he  received,  into  the 

proper  hands  of  her  my  said  dai^hter ,  or  otherwise  to 

permit  and  suffer  her  my  said  daughter ^  to  receive  die 

'^same  ^o  and  for  her  own  sote  and  separate  tt9e  and  benefit, 
16  tlie  intent  that  the  saihe  teay  not  be  tft  the  disposal  o(  or 
t!ubject  or  liable  tD  the  contrd,  debts  or  engagments  of  ber 
'present,  or  any  after-taken  husband,  but  otily  at  her  own 
'sole  and  separate  dieposal ;  and  upon  further  trust,  that  tfacy 
thy  h^  trustees,  their  execiitors  or  adniiilhrtrators,  skall 
tiiid  dt>,  froth  and  ttftdr  the  decease  of  my  said  daughter 

u^^-^ ,  transfer  atid  dispose  6f  the 'said  third  part  of  die 

•tnid  '  "  ■■  L  ^ock,  mito  all  and  every,  or ^aeh  one  or  laeie 
of  the  thildren  or  grand-childreh  of  IWr  the  ittid  -^  -> 
Which  sikall  be  tlien  living,  in  such  parts,  shares  and  propor- 
tions, ihanner  and  form,  as  she,  notwlthstaikding  her  cover* 
ttire,  dr  Whether  «he  shslllbe  s6le  or  married,  by  her  last  wiO 
and  testament  in  writihg,  or  atay  writingpilrpMing  to  behor 
Ift^t  will  a^d  testament,  or  any  codicil  thereto,  to  he  by h* 
'iBlgHed,  sealed,  andpublbhed  in  the  presence  ^rf^ree^rtokM^ 
credible  witnesses,  shall  direct;  limit,  gifeor  li^pdjnt  the  ftm; 
^Hd  ih^ddaiilt  ^ereo^  then  unto  and  am<lbgilt  oil  and  every 

'the  ehfldt^n  of  her  the  said ,  which  riiall  he  living  at  die 

-Unfe  ^  btr  decea^,  e^ttally  tolMe  divided  hMwem  thm  (V 


^ 
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IDOM  liian  onfe)  tiam  mild  limre  aHse,  and  the  ch^^  No.  16. 
ren  ^sucb  of  them  as  skaH  be  then  dead,  in  manner  afbrd* 
fliid,  «nd  such  child  or  children  to  have  his,  her,  or  their 
ftther's  or  mother's  fdiare  only.  Provided  always,  neverthe- 
less, thflA  in  case  my  said  daughter shall  haT«  no 

Bttch  cihildmi  4»r  f  rand-chfldren  livitq^,  at  the  time  of  her 
decease,  then  aay  said  trustees,  their  executors  or  adrainis* 
Ifators,  shaH  asagn  and  transfer  the  said  third  part  of  tiie 

fftid        i.  stock,  unto ,  his  executors  and  admimsira* 

tors,  to  and  Ifer  his  and  their  own  use  and  benefit ;  and  as 

to  one  «dier  third  part  of  the  said 1.  capital  stocic,  upon 

4r«8t,  that  Aey  my  said  trustees,  their  executors  or  admanis* 
trators,  shall  and  do  pay,  apply  and  dispose  of  the  yearly 
dividend^  intorest,  and  produce  thereof,  as  the  same  shall 
#om  Hme  i»  time,  (during  the  life  of  my  sfiid  daughter 
*--^--,)  (anoilier  daughter)  arise  or  be  received,  unto  the 

froper  hands  of  her  the  said ^  or  otherwise,  &c.  (as  h^ 

Iftm.}    And  «6  to  the  i^emaintng  third  part  of  the  said /• 

tflo^k,  upon  trust,  toe.  (for  another  daughter's  benefit,  as 
before.)    And  my  will  is,  that  the  respective  receipts  of  my  Receipts  of 
several  daughters  alone,  under  their  respective  hands,  \J^  ^^ 


«8  wdl  for  -dieir  said  several  and  respective  annuities  or  <*"c***V«- 
Tent«charges,  as  for  their  several  parts  and  shares  of  the 
yearly  dividends,  interest  snod  produce  of  the  said  East  In- 
dia stocky  shall  from  time  to  time,  notwithstanding  their 
ffcqjcctive  covertures,  'be  good  and  suiBcient  discharges  to 
the  penMm  -or  peratns  paying  the  same  annuities  and  divi* 
dends,  Inteipes^  Or  produce,  for  so  much  thereof  for  which 
-sndh  receipts  shall  "respectively  be  given.    Provided  always,  Danghtera 
«nd  my  "wiU  is,  that  my  said  three  daughters,  and  their  re-  ^^  ^^ 
-Mective  husbands  shall,  (incase  my  executor  requires  it)  byTirtne 

-      ..  .^..    .  11  x/  X    A  *  of  the  cuff 

give  him,  withm  two  calendar  months  next  after  my  decease,  toin  of 
a  flirther  and  suflBcient  release  and  discharge  from  all  their  ^''^^^ 
respective  further  claims  and  demands  whatsoever,  out  of 
my  said  estate,  by  virtue  of  the  said  custom  of  the  said  citf 
ofliondon,  or  otherwise ;  and  in  ease  of  their  neglect  or 
TuAisal  so  to  do,  then  all  and  every  of  the  gifts,  devises,  an« 
nvities,  'legacies  and  appointments  by  this  my  will  made  or 
given,  to  or  for  the  benefit  of  them,  or  such  of  them  so  neg« 
^loctisg  or  refiisii^,  shall  cease  aftd  be  void,  for  the  benefit 
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No.  16.  of  my  executor,  his  executors  and  administrators.  And  in 
J^^^^^^  ^^  ^^^  said  East  India  stock,  or  any  part  thereof,  shall  be 
stock  '  redeemed  or  paid  off,  then  my  will  is,  that  my  said  trustees, 
pMd  ^of^^  ^^^^^  executors  or  administrators,  shall  and  do  lay  out  the 
the  money  monies  to  be  received  for  and  in  lieu  of  the  stock  so  re- 

to  be  laid  •  •■     i*    • 

out  in  other  deemed  or  paid  off,  in  such  stocks,  funds,  or  other  public  or 
upon'thr  private  securities,  as  my  said  three  daughters  shall  respec- 
like  trusto.  tively  agree  to ;  and  that  the  monies  so  received  and  laid 
out,  shall  be  subject  to  the  same  trusts,  and  for  the  same,  or 
the  like  intents  and  purposes  as  are  hereinbefore  declared^ 
of  and  concerning  the  respective  shares  of  my  said  dau^ters, 
of  and  in  the  said L  East  India  stock.  I  do  hereby  di- 
rect and  appoint,  that  my  executors  do  with  all  convenient 
speed  after  my  decease,  out  of  my  persopal  .estate,  lay  out 
so  much  as  will  be  sufficient  to  purchase  as  much  stock  in 
any  one  of  the  public  funds,  or  parliamentary  stocks  of  Great 

Britain,  as  wiU  produce  the  annual  sum  of L  and  do 

and  shall  be  possessed  of  and  interested  in  such  last-mentioned 
stocks,  funds,  and  securities,  in  trust  for  the  churchwardens 

and  overseers  for  the  time  being,  of  the  said  town  of ^ 

,  for  the  placing  out  one  or  more  poor  boy  or  poor  boys,  bom 

or  to  be  born  in  the  said  town  and  parish  of aforer 

said,  as  far  as  the  said  yearly  sum  of /.  will  extend,  to 

be  an  apprentice  or  apprentices  to  some  handicraft  trade,  or 
a  mariner  or  mariners,  and  that  the  children  of  such  per- 
sons of  the  said  town  and  parish,  who  have  been  very  indus- 
trious in  their  callings  or  way  of  living,  for  the  support  and 
maintenance  of  their  &milies,  and  have  not  been  in  the 
ProTition  poor's  rate,  shall  have  the  preference  to  all  others*  Pro- 
tbe to^'b o^  vided  nevertheless,  that  in  case  the  monument  erected  in 

testator's     the  parish  church  of aforesaid,  by  my  brothers  and 

repair.  ^^  myself,  to  perpetuate  (as  much  as  in  us  lay)  the  memory  of 
our  dear  parents,  shall  at  any  time  want  repairing,  or  the 
gilt  letters  upon  the  same  shall  be  defaced,  and  become  not 
legible,  then  and  so  often  as  the  same  shall  happen,  it  is  my 
.will,  that  so  much  money  be  from  time  to  time  taken  out  of 

the  said  yearly  sum  of U  as  shall  be  sufficient  to  repair 

the  said  monument,  and  make  the  said  gilt  letters  thereon 

.  legible,  and  from  time  to  time  to  maintain  and  preserve  the 

same  in  such  condition  \  and  in  such  years  wherein  such  re* 
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pairs  shall  be  made,  only  the  overplus  of  the  said  yearly  sum    No.  16. 
(above  what  shall  be  sufficient  for  such  repairs,)  shall  be 
employed  towards  placing  out  such  poor  boy,  or  poor  boys, 

in  manner  aforesaid.    And  whereas  my  brother ,  Distribu- 

late  of  ,  merchant,  deceased,    did  (among  other  „^"j®ft"^ 

things,)  by  his  will  give  to  me  the  sum  of /.,  to  be  by  me  hisbrotiber^ 

given  away,  distributed,  divided  and  disposed  of  amongst  toapoww 
such  of  my  children,  or  other  relations,  in  such  sort  and  S^^^,. 
manner,  and  in  such  shares,  and  at  such  times,  as  I  should  for  that 
think  lit ;  now  my  will  is,  and  I  do  hereby  direct  that  the  amoni^ 

said  sum  of /•  shall  be  distributed,  divided  and  disposed  tor'^)^Ud* 

of  by  my  executor  hereinafter  named,  within  six  months  af-  r^n* 
ter  my  decease,  to  and  amongst  such  of  my  children,  and  in 
such  proportions  and  manner,  as  hereinafter  mentioned  and 

expressed,  (that  is  to  say)  to  my  said  daughter ,  the 

sum  of L  (part  thereoO ;  to  my  said  daughter , 

the  like  sum  of  /.  (other  p^rt  thereof) ;   to  my  said 

daughter ,  the  like  sum  of /.  (other  part  there- 
of) ;  and  all  the  residue  of  the  same /•  to  my  daughter 

■   .     And  I  give,  devise  and  bequeath  all  and  every 

>ny  manors,  &c.,  in  the  county  of ^  or  elsewhere 

within  the  realm  of  England,  as  well  freehold,  as  copyhold 
and  leasehold  for  lives,  with  their  and  every  of  their  appur- 
tenances, unto  and  to  the  use  and  behoof  of  my  son , 

his  heirs  and  assigns  for  ever,  subject  nevertheless  as  to  my 

said  estate  in  the  said  county  of ,  to  the  aforesaid 

annuities,  or  yearly  rent  charges  by  me  hereinbefore  given 
thereout,  or  charged  thereon,  in  trust,  and  for  the  benefit  of 
my  daughters,  for  their  respective  lives  as  aforesaid,  or  such 
of  them  as  shall  be  subsisting.  [Residuary  devises  and  be- 
quests, appointment  of  executors,  and  revocatiou  of  all 
former  wills.] 
In  witness,  &c. 


M  FreceAoft*  of  WUia^  {kn. 


No.  17. 


W9l  of  «  mtarried  Womam,  byvuime  of  «  Power. 


'» 


K«citM  THIS  b  the  last  will  and  testament  of  me  A.  B.,  wife  of 

part  of  a  ' 

MttlMiMmt  C  D.,  of,  Sec.  Esq.    Whereas,  in  and  by  a  certain  indentuie 

the  power.  <>f  three  parts,  bearing  date  on  or  about  the  — day  of 

,  and  made  or  mentioned  to  be  made  between  fte 


said  C.  D.,  of  the  first  part,  me  the  said  A.  B.,1>y  my  then 
name  of  ,  of  die  second  part,  and  E.  F.,  of,  &c. 

merchant,  and  6.  H.,  of,  &c.  of  the  third  part,  and  made  pre- 
vious to,  and  in  contemplation  of  my  marriage  with  die  said 
C.  D.,  my  now  husband,  divers  leasehold  messuages,  &c.  Baift 
stock,  and  East-India  bonds  of  me  the  said  A.  B.,  were  theiv- 
by  assigned  and  transferred  unto  the  said  £.  F.,  and  G.  tt, 
their  executors,  administrators  and  assigns,  in  manner  there- 
in expressed,  in  trust  nevertheless  for  the  sole  and  separate 
use  and  benefit  of  me,  the  said  A.  B.,  and  with  fiill  and  ab- 
solute power  for  me,  from  time  to  time,  notwithstanding  my 
coverture,  and  whether  I  should  be  sole  or  married,  by  any 
writing  or  writings,  under  my  hand  and  seal,  attested  bytwo 
or  more  credible  witnesses,  or  by  my  Ifist  will  and  testament 
in  writing,  or  any  writing  or  writings  purporting  to  be  my 
last  will  and  testament  to  be  by  me  signed,  sealed,  and  pub- 
lished and  declared  in  the  presence  of  the  like  number  of 
witnesses,  to  dispose  of  the  said  leasehold  messuages,  &c. 
Bank  stock,  and  East-India  bonds,  or  any  part  thereof,  to 
such  person  or  persons,  and  in  such  proportions  and  manner 
as  I  should  think  fit,  as  in  and  by  the  said  indenture,  rela* 
Executes     tion  being  thereunto  had,  will  more  fully  appear.    Now  in 
[n  fiiroiir'^   testimony  of  the  sincere  love  and  affection  which  I  have,  and 
of  hw  has-  justly  bear,  towards  the  said  C.  D.,  my  dear  husband,  and  by 
virtue  of  the  power  and  powers,  authority  and  authorities, 
to  me  reserved,  and  given  in  and  by  the  said  in  part  recited 
indenture,  and  of  all  other  powlsr  and  powers^  authority 
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and  authorities,  anywise  enabling  me  tbereunto,  1,  the  said  No^  Vf* 
«A.  B.  do  by  this  my  last  will  and  testament,  or  writing,  pur« 
porting  to  be  my  last  will  and  testament,  to  be  duly  signed, 
sealed,  published  and  declared  in  the  presence  of  the  per- 
sons   whose  names    are    h^reuttder  written  as  witnesses 
thereto,  give,  devise,  bequeath,  direct,  limit  and  appoint  all 
and  every  the  said  leasehold  messuages  or  tenements.  Bank 
stock.  East  India  bonds,  and  all  other  my  messuages,  &;c. 
stocks,  bonds,  goods,  chattels,  monies,  and  estate  whatsoever 
and  wheresoever,  and  of  what  nature  or  kind  soever,  where- 
Hftto  I  am  intitled  at  law  ot  in  equity,  or  wfcereof  I  have 
any  fovf^t  to  didpose^  smd  all  my  estate  and  interest  therein. 
Unto  my  dalid  boslfeisfd,  the  sotd  C.  D.,  fais'hdrs,  executors, 
aAniiil^trators  and  assigns  respectively,  to  and  for  his  and 
their  own  use  and  benefit  idMolutely ;  and  I  do  hereby  direct 
Bfy  said  trustees,  in  the  said  recited  indenftnre  mentioned,  to 
conv^,  assigil  ahd  ^arisfer  met  the  same,  and  evefy  part 
ttieredf  t6  him  MA  thenii  ac6ordi6gIjr ;  yet  nevertheless  my 
fliihd  and  Will  is,  and  I  do  hcircfby  desire  and  request  my 
laid  biisbatid  to  g^ive  (out  of  what  1  have  hereinbefore  be-* 
queathed  to  him,)  unto  his  daughter  ,  by  his  former 

wife,  (in  case  he  shall  think  fit,  and  in  his  judgment  she  shall 

prove  deserving  of  the  same)  the  sum  of L  of  lawfhl 

money  of  Great  Britain,  to  be  paid  to  her  at  such  time  or 
times,  and  in  such  manner  6r  proportions,  and  under  such 
restrictions  in  all  respects,  as  he  shall  direct,  and  think  may 
be  most  for  her  benefit.  And  I  do  hereby  constitute  and  ap- 
point  my  said  husband,  C.  D.,  sole  executor,  of  this  my  last 
will  and  testament ;  and  I  earnestly  desire  of  him  that  I 
may  be  buried  where  he  himself  intends  to  be  buried,  and 
that  he  would  give  proper  directions  in  his  will  for  that  pur* 
pose,  in  case  he  should  survive  me ;  and,  lastly,  I  do  hereby 
revoke,  &c.  In  witness,  &c. 
Signed,  &c. 
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No.  18. 


I. 


i 


Short  Will  of  an  unmarried  Woman. 

THIS  is  tbe  last  will  and  testament  of  me,  A.  B.,  of,  &c« 
First,  I  desire  to  be  decently  and  privately  buried  in  tbe. 
church  or  church-yard  belonging  to  the  parish  in  which  I 
shall  happen  to  die,  without  any  funeral  pomp,  and  with  as 
little  expence  as  may  be ;  and  I  give  and  bequeath  unto  the 
poor  which  receive  alms  of  that  parish  in  which  I  shrfll  hap' 
pen  to  die,  the  sum  of L  to  be  distributed  in  such  pro- 
portions and  manner,  as  my  executrix  hereinafter  named, 
shall  think  fit ;  also,  I  give  and  bequeath  unto  such  of  the 

children  of  my  late  sister ,  as  shall  be  living  at  the 

time  of  my  decease,  the  sum  of /.,  of  lawful  money  of 

Great  Britain,  to  be  equally  divided  between  them,  share 
and  share  alike,  and  to  be  paid  to  them  at  their  respective 
ages  of  twenty-one  years,  or  days  of  marriage,  which  shall 
first  happen ;  and  in  case  any  of  them  shall  happen  to  die 
before  the  age  of  twenty-one  years,  or  marriage,  then  I  give 
and  bequeath  the  share  or  shares  of  her  or  them  so  dying) 
to  the  survivors  of  them,  to  be  equally  divided  betweea 
them,  payable  as  aforesaid;  but  if  only  one  of  my  said  sis- 
ter's children  shall  live  to  attain  the  age  of  twenty-one  years, 
or  be  married,  then  to  such  survivor.  Also,  I  give  to  my 
servant ,  the  sum  of /•,  of  like  lawful  mo- 
ney, and  all  my  wearing  apparel,  in  case  she  shall  be  livmg 
with  me  at  the  time  of  my  decease,  but  not  otherwise. 
And  I  give  and  bequeath  all  my  third  part,  share  and  in- 
terest of  and  in  the  family  pictures  which  were  my  late  mo- 
ther's,  unto  my  sisters  and  ,  for  their 

lives,  and  the  life  of  the  survivor  of  them,  and  after  the 
death  of  the  survivor  of  them,  I  give  and  bequeath  my  said 
part  and  share  of  the  said  pictures  unto  the  eldest  son  of  mj^ 
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late  sister, ^  which  shall  be  then  living,  and  I  desire  No.   18. 

that  he  wiU  never  sell  or  dispose  of  any  of  them,  but  that 
they  may  always  remain  and  continue  in  the  fiimily ;  also, 
all  the  rest  and  residue  of  my  goods,  chattels  and  estate 
whatsoever  and  wheresoever,  or  of  what  nature,  kind  or 
quality  soever,  (after  payment  of  my  just  debts,  legacies  and 
funeral  expences,)  I  give  and  bequeath  the  same  and  every 

part  thereof,  unto  my  said  sister ,  whom  I  do  hereby 

make  sole  executrix  of  this  my  last  wiU  and  testament; 
and  I  do  hereby  revoke,  &c.    In  witness,  &c. 


No.  19. 


Short  Will  of  personal  Estate  for  an  only  Daughter. 

THIS  is  the  last  will  and  testament  of  me,  A.  S.,  of 
-,  widow.    First,  I  will  and  direct  .that  all  my  just 


debts  and  funeral  expences  be  fiiUy  paid  and  satisfied;  and 
subject  thereto,  and  to  the  payment  of  the  three  several 

pecuniaiy  legacies  of L  each,  hereinafter  bequeathed, 

I  give,  devise  and  bequeath  all  my  goods,  chattels,  plate, 
jewels,  monies,  securities  for  money,  South  Sea  annuity 
stock,  debts,  and  other  personal  estate,  of  what  nature  or  kind 

soever,  and  wheresoever,  unto  A.  B.,  and  C.  D.,  of ,  and 

to  their  executors  and  administrators,  upon  the  trusts,  and 
for  the  purposes  hereinafter  mentioned,  (that  is  to  say)  in 
trust  that  they  the  said  A.B.,  and  C.  D.,  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such  survi- 
vor, do  and  shall,  by  and  out  of  the  interest,  dividends  and 
produce  of  my  said  estate  and  efiects,  pay  and  apply  the  sum 
of  50/.  a  year,  to  and  for  the  maintenance  and  education  of 

my  daughter  ^ ^  in  such  manner  as  they  shall  think 

'  lit,  until  she  attains  the  age  of  twenty-one  yearS;  or  shall  be 
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^^2^'  married ;  and  opon  ber  attaining  that  age,  or  day  of  mar^ 
riage,  Miiieh  shall  first  happen,  to  pay,  assign  and  set  oyer 
the  said  trust  estate  and  effects,  and  all  interest  and  difi- 
dends  dne  thereon,  and  produce  thereof,  and  all  securities 
wliereon  the  same  shall  then  be  phced  out  or  invested,  to  her, 
my  said  daughter,  for  her  own  sole  use  and  benefit  absolutely 
for  ever :  but  in  case  my  said  daughter  shall  happen  to  die 
before  she  attains  the  age  of  twenty-one  years,  and  unmar* 
ried,  then  I  give  900/.,  part  of  the  said  trust  estate,  to  ten 
poor  widows  of  clergyniea  of  the  church  of  England,  who 
are  of  good  life  and  conversation,  and  proper  objects  of 
charity,  to  be  equally  divided  amongst  them,  share  and  share 
alike,  at  the  discretion  of  my  said  trustees,  or  the  survivor 
of  them  ;  and  all  the  rest  and  vesidue  of  my  said  estate  and 
effects  I  wiU  and  direct  shall  go  to  and  be  enjoyed  by  my 
nearest  of  kin,  in  the  same  manner  and  proportion  as  the 
same  would  pass,  and  be  distributable  by  the  statute  for 
distribution  of  intestates^  estates.  And  I  do  hereby  con- 
stitute and  appoint  the  said  A.  B.,  and  C.  D.,  executors  of 
this  my  last  will  and  testament,  hereby  revoking^  &c. 


No.  30. 

* 

A  comprehensive  Devise  and  Bequest  of  various  rfe- 
scriptions  of  Property  to  Trustees,  for  the  Sale 
and  Accumulation  of  the  Produce. 


I  GIVE,  devise^  and  bequeath  all  my  stocks,  funds,  mo* 
ney,  mortgages,  and  all  lands,  tenements,  and  hereditameDts 
whatsoever,  to  which  I  am  beneficially  intitled,  or  which 
have  been  conveyed  to,  or  vested  in  me  by  way  of  mortgage, 
security,  or  trust,  and  all  my  estate,  right,  titfe^  and  inlereit 
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of)  in,  and  to  such  mortgaged  premises,  and  all  securities  for  No.  SO. 
money,  and  all  my  goods,  chattels,  and  personal  estate  what- 
soever,  and  wheresoever,  and  of  what  nature  or  kind  soever, 
not  otherwise  by  me  disposed  of,  after  and  subject  to  the  pay* 
ment  of  my  just  debts,  funeral  expences,  and  the  several  lega* 
cies,  bequests,  and  dispositions  by  me  given,  bequeathed,  or 
made,  or  hereafter  tQ  be  given,  bequeathed,  or  made,  and  all 

my  estate  and  interest  therein,  unto  the  said and 

their  heirs,  executors,  and  administrators  respectively,  ac* 
cording  to  the  several  natures  and  qualities  of  the  same, 
upon  the  trusts  following,  (that  is  to  say)  upon  trust,  that 
they  my  said  trustees,  and  the  survivor  of  them,  and  the 
heirs^  executors,  administrators  and  assigns  of  such  survivor, 
do  and  shall  stand  and  be  seised  and  possessed  of  the  estates 
vested  in  roe  as  a  trustee,  upon  the  trusts  thereof  respec-* 
tively,  and  to  re-convey,  assign,  and  dispose  of  the  mort- 
gaged lands,  tenements  and  hereditaments,  when  the  princi- 
pal and  interest  thereby  secured  respectively  are  paid  off, 
and  receive  the  principal  and  interest,  which  shall  be  due 
therefrom  respectively,  and  give  receipts  for  the  same  when 
paid ;  and  also  do  and  shall  sell  and  dispose  of  all  the 
real  estates,  to  which  I  am  beneficially  entitled,  and  of  which 
I  have  pow^r  to  dispose,  and  also  all  the  leasehold  estates 
that  I  may  hold  at  the  time  of  my  decease,  from  time  to  timO) 
as  they  shall  find  purchasers  for  the  same,  or  do  and  shall 
sell  the  same  at  public  auction,  or  otherwise,  at  their  discre- 
tion, subject  nevertheless  and  without  prejudice,  to  the  pri- 
vilege hereinbefore  given  to  my  said  wife,  of  occupying,  dur- 
ing her  life,  such  of  my  leasehold  houses  as  may  be  in  my 
own  occupation  at  the  time  of  my  decease ;  and  also  shall 
and  do  make  sale  of  such  other  parts  of  the  residue  of  my 
personal  estate  as  shall  be  saleable.    And  I  hereby  declare, 

that  the  receipt  or  receipts  of  the  said and , 

or  the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  shall  be  effectual  discharges  for  so  much 
nioney  as  shall  be  therein  acknowledged  or  expressed  to 
have  been  received.   And  I  do  hereby  declare  my  will  to  be, 

and  direct  that  the  said and ^  and  the  survivor 

of  them,  and  the  executors  or  administrators  of  such  survi- 
vor, shall  and  do  fi-om  time  to  time  place  out  and    invest 

VOL.  II.  2  o 
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No.  30.  the  moDies  which  shall  arise  by  sale  of  my  real  estate^ 
and  such  parts  of  ray  personal  estate  as  are  saleable,  includ- 
ing the  leasehold  estates  directed  to  be  sold  as  aforesaid,  and 
also  such  monies  as  shall  be  collected,  received,  or  got  in 
from  the  other  part  of  my  personal  estate  as  afiyresaid,  and 
the  intermediate  dividends,  interest,  and  proceeds  thereofy 
in  the  stock  of  the  Bank  of  England,  or  on  real  or  govern*' 
ment  securities,  or  in  some  of  the  public  fimds,  in  the  names 

of  the  said  and ,  or  the  name  or  names  of 

the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor ;  which  securities  and  funds,  and  all  other 
securities  and  funds,  in  or  upon  which  all  or  any  of  the  said 
trust-monies,  or  any  other  trust-monies  which  shall  come  to 
their,  or  any  of  their  hands,  under  or  by  virtue  of  this  my 
will,  or  the  trusts  or  powers  herein  expressed,  and  not  here- 
inbefore directed  to  be  otherwise  disposed  of^  shall  be  in- 
vested, it  shall  and  may  be  lawful  to  and  for  my  last«named 
trustees,  or  the  survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  to  alter  and  transpose  at  discre- 
tion. And  I  do  hereby  declare  my  will  to  be,  that  the  divi- 
dends, interest,  and  proceeds  of  all  such  securities  and  funds, 
shall  from  time  io  time  be  accumulated  and  laid  out  on  such 
securities  or  funds  as  aforesaid,  in  the  names  of  the  said  — — 

and ,  or  the  name  or  names  of  the  survivor  of  them, 

or  of  the  executors  or  administrators  of  such  survivor,  and 
that  a  like  disposition  shall  be  made  of  the  dividends,  iih 
terest,  and  proceeds  of  the  securities  and  funds,  in  or  npcm 
which  such  accumulated  dividends,  interest  and  proceeds 
shall  be  so  invested,  and  so  from  time  io  time,  with  respect 
to  the  future  accumulated  dividends,  interest,  and  prbeeeds 
of  such  several  and  respective  securities  and  funds,  and  of 
such  other  securities  and  funds,  in  or  upon  which  any  accu- 
mulated dividends,  interest,  and  proceeds  shall  be  invested, 
but  so  as  no  such  accumulation  be  carried  on  orihadebevond 
the  term  of  21  years,  to  be  computed  from  the  time  of  my 
decease  (1).    And  my  will  is,  and  I  do  hereby  further  de- 


(!)  The  great  question  as  to  the  ultimate  period  to  which  these 
Mnd  obscr-  trusts  for  accumulation  might  be  extended,  (which  depended  upon 
vT»oirtJie      *^®  extent  of  time  during  which  the  vesting  and  power  of  alieHation 
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felarc  and  direct,  that  the  md  ■  ■  ■■•.  and  ■■■  ■■,  and  1^0*  ?0. 
the  survivbir  of  tbem,  and  the  executors  and  adminiatrator^ 
t>t  such  sonrivor,  dlall  and  do,  from  thne  to  Ume,  as  conye? 
nient  purchases  shall  be  found,  make  sales  of  a  competent 
part  of  the  securities  and  funds,  in  or  upon  Which  the  sere* 
ral  and  respective  trust  monies  last-mMtioDed  AM  be  in* 


of  properly  might  be  legally  suspended,)  was  determined  in  the    .  . 

much  agitated,  and  solemiiljr  decided  case  of  Thellusen  9.  Wood«  tion  Act. 
ford^  see  4  Ves.  Jon.  227.  and  11  Vez.  Jon.  112.  In  whidi  case 
there  was  a  derise  of  real  estates  of  the  ammal  yaliie  of  near  5000/.^ 
and  other  estates  directed  to  be  purchased  with  the  residtle  of  the 
personal  estate,  amounting  to  abore  600,000/.  to  trustees,  and- their 
heirs,  &c.,  upon  trust,  during  the  lires  of  the  testator's  sons,  A.^ 
fi.,  and  C,  and  6f  his  grandson  D.,  and  of  such  other  sons  as  A^ 
then  had,  or  might  have,  and  of  such  issue  as  D.  might  hare,  and 
of  such  issue  as  any  bther  sons  of  A.  might  bate,  and  of  such  sons 
as  B.  and  C.  might  have,  and  of  such  issue  as  such  sons  might  hate 
as  should  be  IWing  at  his  decease,  or  born  in  due  time  afterward*^ 
and  during  the  life  of  the  surtiror,  to  receive  the  rents  and  profits^ 
and  from  time  to  time  to  iftrest  the  mme,  and  the  produce  of  ttm^ 
ber,  &c.  in  other  purchases  of  real  estates  ;  and  after  the  death  ef 
the  survivor  of  the  said  several  persons,  that  the  said  estates  should 
be  divided  into  three  lots,  and  that  one  lot  should  be  conveyed  to  the 
eldest  male  lineal  descendant  then  litingof  A.,  in  tail  male ;  remain* 
der  to  the  second,  &c.,  and  all  and  every  other  male  lineal  descend* 
ant  or  descendants  then  living  of  A.,  who  should  be  incapable  of  tak- 
ing as  heir  in  tail  male  of  any  of  the  persons  to  whom  a  prior  estate 
was  limited,  successively  in  tail  male ;  remainder  in  equal  moieties 
to  the  eldest,  and  every  other  male  lineal  descendant  or  descend* 
ants,  then  living,  of  B.  and  C,  as  tenants  in  common  in  tail  male, 
in  the  same  manner  with  cross  remainders ;  or,  if  but  one  male  li* 
neal  descendant,  to  him  in  tail  male ;  remainder  to  trustees,  their 
heirs,  &c.  The  other  two  lots  were  directed  to  be  conveyed  to  the 
male  descendants  of  B.  and  C.  respectively  in  the  same  manner, 
and  with  similar  limitations  to  the  male  descendants  of  their  hto* 
thers,  and  to  the  trustees  in  fee ;  and  it  was  directed  that  the  trus* 
tees  should  stand  seised^  upon  the  failure  of  male  lineal  descend* 
ants  of  A.,  B.,  and  C,  as  aforesaid,  upon  trust,  to  sell  and  pay 
the  produce  to  h|s  Majesty,  his  heirs,  and  successors,  to  the  use  of 
the  sinking  fund:  the  acpmnulation,  tijll  the  purchases  or  lales 

Si  gS 
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No.  SO.  vested,  ot  call  in  a  competent  part  of  such  trust  monies,  and 
lay  out  and  invest  the  same  from  time  to  time  in  the  pur- 
chase of  fireehold  manors,  messuages,  fitrms,  lands,  tene- 
ments or  hereditaments,  of  a  clear  and  indefeasible  estate  of 
inheritance  in  fee-simple,  in  possession,  situate,  arising,  or 
being  in  some  convenient  place  or  places  in  that  part  of 


could  take  place,  to  go  to  the  same  purpose  ;  with  a  directioa  that 
all  the  persons  becoming  entitled^  should  use  the  surname  of  the 
testator  on!  j. 

The  validity  of  this  will  was  opposed  on  seYeral  grounds,  tIz.-^ 
€u  moralfy  vicious^  being  a  contriYance  of  a  parent  to  exclude  eTeij 
one  of  his  issue  from  the  enjoyment  of  even  the  produce  of  his 
property  for  nearly  a  century,  and  therefore  an  abuse  of  the  allow- 
ance of  the  law  for  enabling  persons  to  provide  for  the  reasonable 
occasions  of  their  families.— -^^/9o/fi^tca/(yti^rfotM,  being  calculated 
to  keep  an  immense  property  during  the  time  aforesaid  unproductiTS, 
and  at  the  end  of  that  period  to  create  a  fund,  the  reyenue  of 
,whicfa  would  be  greater  than  the  civil  list ;  the  probable  amount  of 
the  accumulated  fund  of  one  third  being  19,000,000/.,  and  in  case  of 
a  minority  at  the  end  of  the  period  lasting  10  years,  10,802,37^ 
And  should  the  whole  property  centre  in  one  person,  with  a  mioo« 
rity  of  10  years,  the  whole  accumulated  fund  would  be  32,407,l20iL 
^^As going be^ndlhe  legal  boundary y  since  in  all  the  other  cases,the 
lives  during  which  the  suspence  was  to  be  continued,  were  of  those 
immediately  connected  with,  or  immediately  leading  to,  the  person 
in  whom  the  property  was  first  to  vest. — As  a  fraud  upon  the  rulcj 
since  by  assigning  for  the  period  of  suspence,  a  number  of  lives, 
whose  average  duration  was  equal  to  a  given  number  of  years,  and 
thus  indirectly  maMing  years,  not  lives,  to  constitute  the  period  of 
suspence,  property  might  be  suspended  for  a  century. — As  aliempi* 
$ng  ioprotraU  ike  accumukUion  during  ike  lives  of  persons  unborn 
at  ike  Ume  of  ike  iestator's  decease,  the  testator  having  included  the 
lives  of  persons  to  be  bom  within  due  time  after  his  decease ;  and 
though  a  child  in  ventre  sa  mere  might  be  considered  as  in  existence, 
where  the  limitation  was  for  his  own  benefit,  and  he  was  to  take^ 
when  bom,  in  the  character  of  hehr,  or  where  the  snSject  of  the 
trasts  was  personal  estate,  yet  no  cases  could  be  mentioned,  the 
subject  being  real  property,  in  which  a  child  in  ventre  sa  mere  has 
been  held  to  be  in  existence,  for  any  purpose  except  to  limit  the 
estate  of  the  first  devisee,  or  for  the  actual  benefit  of  the  child 
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Great  Britain  called  Elngland,  free  from  incnmbraoces,  ex-  No.  SO. 
cept  chief  or  quit  rents,  or  other  inconsiderable  outgoings, 
together  with  such  copyhold  hereditaments,  as  may  be  inter* 
mixed,  or  be  necessary  or  convenient  to  be  held  and  enjoyed 
therewith,  if  any  such  there  shall  be,  and  the  person  or  per* 
sons,  who  for  the  time  being  shall,  by  virtue  of,  or  under  the 


himself,  being  the  substituted  derlsee. — An  objection  zoos  also  taken 
iq)on  the  grammatical  comtruction*     But  all  these  arguments  were 
over-ruled,  and  it  was  considered,  that  as  the  law  stood  at  the  lime 
of  Mr.  Thelluson's  decease,  it  was  perfectly  settled  that  the  abso- 
lute resting  of  property  mijght  be  postponed,  and  the  accumulatioa 
of  it  continued,  during  the  Iitcs  of  any  number  of  persons  in  being, 
and  for  21  years  after  the  surtiTor*s  decease,  and  a  further  number 
of  months,  equal  to  the  duration  of  pregnancy.     And  that  as  the 
term  of  suspence  and  accumulation,  directed  by  Mr.  Thellusoo, 
was  confined  to  the  lives  of  persons  in  being  at  the  time  of  his  de- 
cease, or  bom  in  due  time  afterwards,  or  in  ventre  sa  mere  at  his 
decease,  and  ihe  life  of  the  longest  liver  of  them,  without  any  re- 
Oerenee  to  any  further  number  of  years,  it  not  only  did  not  exceed, 
but  fell  short  of  the  boyudary  to  which^  according  to  the  rules  of 
law,  it  might  have  been  pjktended.    This  was  a  plain  executory  de- 
vise, and  every  executory  devise  was  good,  which  did  not  tend  to 
make  an  estate  unalienable  beyond  the  time  at  which  the  remainder- 
man, who  was  »o,t  in  existence  at  the  time  of  the  limitation  of  the 
e5til.te,  would  arrive  at  the  age  of  21.    And  the  Court  had  no  other 
criterion  to  judge  of  the  inconvenience,  except  by  analogy  to  the 
restraint,  which  the  common  law  imposes  upon  the  alienation  of 
real  property  ;  and  as  to  the  point  respecting  the  legal  existence  of 
a  child  in  ventre  sa  mere,  it  was  considered  as  decided  by  the  case  of 
Long  V.  Blackall,  7  T.  R.  100.  The  Judges  were  unanimous.   But 
it  has  been  considered  by  the  legislature  as  expedient  in  future  to  re- 
strain .the  power  of  accumulation,  and  therefore  the  statute  of  the  39 
and  40  Geo.  3.  c,  98.  was  passed,  by  which,  as  will  be  seen  by  re- 
ferring to  it  ip  the  appendix  of  statutes  in  this  volume,  the  power 
of  settling  and  devising  property  for  the  purpose  of  accumulation, 
is  restrained  to  21  years  after  the  death  of  the  grantor  or  testator. 
And  no  person  can  now  by  any  deed  or  will,  or  by  any  other  mode, 
settle  or  dispose  of  any  real  or  personal  property,  so  as  that  the  rents, 
and  profits  or  produce  thereof  shall  be  wholly  or  pariit^llif  accumu- 
lated for  a  longer  term  than  the  life  of  the  grantor  or  testator,  or  the 
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No.  SO.  limitatioiis  in  this  my  will  contained,  be  entitled  in  posses- 

sion  to  my  said  maneion  liouse,  called  — ' place,  diall 

^>proye  thereof,  such  approbation  to  be  testified  in  writing ; 
and  shall  and  do  convey,  settle  and  assure,  or  canse  to  ba 
conveyed,  settled  and  assured,  all  and  sinfpilar  the  heredita* 
ments  so  to  be  purchased  with  their  respective  appurtenances^ 
to  and  for  such  uses,  intents  and  purposes,  upon  such  trusts, 
and  with,  under,  and  subject  to  such  powers,  provisos,  limi- 
tations, declarations  and  agreements,  as  are  herein  declared 
or  expressed,  of  or  concerning  the  hereditaments  hereinbe* 
fore  by  me  devised,  and  which  shall  from  time  to  time  be 
subsisting  undetermined,  and  capable  of  taking  effect.  And 
I  do  hereby  further  declare  my  will  to  be,  that  the  dividends, 
interest,  and  annual  proceeds  of  the  several  funds  and  seen- 
ritics  in  or  upon  which  the  said  several  and  respective  trust- 
monies,  and  the  trust-monies  accruing  thereupon,  shall  at 

terra  of  21  years  after  the  death  of  the  grantor,  or  testator,  or  the  mi- 
nority of  any  person  who  shall  be  liTing,  or  in  ventre  sa  mere,  at 
the  death  of  the  grantor  or  testator;  and  where  any  accumnlatioa 
directed  otherwise,  such  direction  shall  be  void ;  and  the  rents,  issues, 
profits  and  produce  during  the  time  that  the  same  are  directed  to  be  aco 
cumulated,  contrary  to  the  said  act,  shall  go  to  such  person  as  would 
have  been  entitled  thereto,  if  no  such  accumulation  bad  been  di« 
rected.  But  the  act  is  restrained  from  applying  to  any  proyision 
for  payment  of  debts,  or  for  raising  portions  for  children,  or  to  any 
direction  touching  the  produce  of  woods  and  timber, 

Upbn  this  statute,  however,  the  Court  of  Chancery  has  held, 
that  a  trust  by  will  for  accumulation  beyond  the  period  thereby 
allowed,  is  void  only  for  the  excess ;  and  therefore,  where  the  ac- 
cumulation was  directed  until  the  age  of  31,  of  the  l^;atee,  not 
born  at  the  testator's  decease,  it  was  determined  to  be  good  for  31 
years ;  and  it  was  said  by  the  present  Master  of  the  Rolls,  that  if 
an  accumulation  was  directed  to  continue  for  34  years,  it  would  be 
good  for  21,  within  the  determination  in  Griffiths  v,  Vere,  decided 
by  Lord  Eldon.  See  Griffiths  v.  Vere,  Q  Yez.  Jun.  137.  and  Long* 
don  V.  Simpson,  13  Yez.  Jun.  395. 

Where  a  detise  is  made  of  the  residue  of  the  personal  estate  if 
ttie  party  shall  attain  31,  the  profits  in  the  mean  time  are  construed 
to  be  given  to  the  legatee,  and  are  to  accumulate.    Trevanion  v^ 
Yivian,  3  Yez^  430. 
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tbe  ex|>iratioii  of  the  said  term  of  31  years  be  invested,  sliall  No.  90. 
fr<HB  tbe  expiration  of  the  said  term  of  SI  years,  go  and  be 
paid  and  payable  to  such  person  and  persons,  and  in  such 
c^ourse,  order  and  manner,  as  the  rents  and  profits  of  the  se- 
'  veral  hereditaments  hereinbefore  by  me  devised,  shall,  by 
virtue  of  the  limitations  aforesaid,  go,  be  made  payable  and 
ppplicable* 


No.  21. 

.  Power  given  in  a  Will  to  a  person  to  toko?n  a  life  es- 
tate is  limUedy  to  charge  the  estate  with  portions 
for  younger  ekHdreUj  varying  in  amount  witht/hQ 
number  of  children  to  be  provided  for. 

PROVIDED  always,  and  I  do  will  and  direct,  that  it 
shall  and  may  be  lawful  to  and  for  my  said  daughter  Marga- 
ret, by  any  deed  or  deeds,  instrument  or  instruments  in  writ- 
ing, with  or  without  power  of  revocation,  to  be  by  her 
sealed  and  delivered  in  the  presence  of,  and  attested  by,  two 
or  more  credible  witnesses,  or  by  her  last  will  and  testament 
in  writing,  or  any  codicil  or  codicils  thereunto,  to  be  signed 
and  published  by  her  in  the  presence  of,  and  attested  by, 
three  or  more  credible  witnesses,  (but  subject  and  without 
prejudice  to  the  said  annual  sums  or  yearly  rent  charges 
hereinbefore  limited  by  this  my  will,  and  the  powers  and  re- 
medies for  recovering  the  same)  to  subject  and  charge  all  or 
any  part  of  the  said  hereditaments  and  premises,  hereinbe- 
fore limited  in  use  to  her  for  life,  to  and  with  the  payment  of 
any  sum  or  sums  of  money  for  the  portion  or  portions  of  all 
and  every  the  child  or  children  of  the  body  of  my  said  daugh- 
ter, lawfully  to  be  begotten,  (other  thiCn  and  except,  and  not 
being  an  eldest  or.only  son  (1),  entitled  for  the  time  being  to 

(1)  Erery  child,  except  the  heir,  is  considered  in  equity  as  oomio|^  Wlio  Id 
within  the  description  of  younger  children ;  thus  the  eldest  daogb-  f^SiSer'^* 
ter,  where  tiiete  is  a  son,  or  where  the  estate  by  a  settlement  go^s  children* 
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No.  ^1.  the  hereditaments  and  premises,  or  any  part  thereof  either 
in  possession  or  in  remainder,  expectant  on  the  decease  of 
my  said  daughter,  under  the  limitation  contained  in  this  my 
\9\\\y)  not  exceeding  the  amount  hereinafter  mentioned,  that 
is  to  say,  if  there  shall  be  no  more  than  one  such  child, 
(other  than  and  except  as  aforesaid,)  not  exceeding  the  sum 
of  5000/.  for  his  or  her  portion  ;  if  there  shall  be  two  such 
children,  and  no  more,  (other  than  and  except  as  aforesaid,) 
not  exceeding  10,000/.  for  the  portions  of  such  two  children ; 
ifthere  shall  be  three  such  children,  (other  than|and  except  as 
aforesaid,)  not  exceeding  15,000/.  for  the  portions  of  such 
three  children  ;  and  if  there  shall  be  four  or  more  such 
chil^jren  (other  than  and  except  as  aforesaid,)  not  exceeding 
S0,000/.  for  the  portions  of  such  four  or  more  of  them ; 
with  interest  for  such  portion  or  portions ;  the  same  respec- 
tively to  be  paid  to  such  child  or  children  at  such  age,  day 
or  time,  or  ages,  days  or  times,  and  if  more  than  <Nie  in 
such  parts,  shares,  and  proportions,  and  subject  to  such  con- 
ditions, restrictions,  and  limitations  over,  such  limitations 
over  to  be  for  the  benefit  of  some  or  one  of  such  children, 
(other  than  and  except  as  aforesaid,)  as  my  said  daughter 
Margaret  shall  deem  prudent  and  expedient,  and  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  so  to  be 
sealed,  delivered  and  attested  as  aforesaid,  or  by  such  last  will 
and  testament,  codicil  or  codicils  thereunto  so  to  be  signed, 
published  and  attested  as  aforesaid,  shall  direct,  limit,  cv 


all  to  a  remain4er-man,  is  a  younger  child  in  equity,  Beale  v,  Beale, 
1  P.  Wms.  244.  ^od  if  a  younger  son  becomes  eldest,  he 
IS  excluded,  Lord  Teynham  v.  Webb,  2  Vez.  198.  |ndeed,  io 
Lady  Lincoln's  case,  one,  vho  was  a  younger  son  at  the  death  of 
the  testator,  and  the  tenant  for  life,  becoming  eldest  before  21,  till 
ivhich  the  portions  were  subject  to  surrtvorship,  on  the  whole  will 
was  l^eld  not  entitled,  10  Vez.  Jun.  166. 

Even  an  eldest  son,  not  provided  for,  may  be  considered  as  a 
younger,  of  .which  see  a  curious  instance  in  Duke  v»  Doidge,  2  Yes. 
903,  in  the  note.  And  where  the  descent  is  according  to  the  cos* 
torn  of  Borough  English,  without  doubt,  upon  the  same  principle 
the  eld^  soi^  wpuld  be  a  younger  to  this  purpose  in  ^uitjrt 
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appoint ;  but  so,  nevertheless,  that  if  such  children,  so  en*  ^^1  ?}\ 
titled  to  have  or  be  provided  with  portions  as  aforesaid, 
shall  be  reduced  to  three,  such  three  children  shall  not  be 
entitled  to  have  more  than  15,000/.  raised  for  their  respec- 
tive portions ;  and  if  such  children  shall  be  reduced  to  twot, 
such  two  children  shall  not  be  entitled  to  have  more  than 
10,000/.  raised  for  their  respective  portions ;  and  if  such 
children  shall  be  reduced  to  one,  such  one  child  shall  not  be 
entitled  to  have  more  than  5000/.  raised  for  his  or  her  por- 
tion. 

(Power  to  create  a  term  of  years  for  raising  the  said 
pprtions.) 


No.  22. 


Devise  of  an  Advowson  to  Ti^islees  to  present  a  cer- 
tain Person  to  the  next  Avoidance. 


1^1  VE  and  devise  my  advowson  and  right  of  patronage 

of  and  to  the  living  of  H.,  in  the  county  of ,  to  F.  P.,* 

oi^  &c.  and  W.  L.,  of,  &c.  and  their  heirs,  to  the  use  of 
the  said  F.  P.  and  W.  Li.,  their  heirs  and  assigns,  in  trust 
that  they  or  the  survivor  of  them,  or  the  heirs  or  assigns  of 
such  survivor,  shall  and  do  present  I.  T.  of,  &c.  to  the  next 
turn  or  avoidance  thereof^  and  subject  thereto,  upon  trust 
to  convey  the  same  to  and  for  such  uses,  intents,  and  pur* 
poses,  upon  such  trusts,  and  under  and  subject  to  such 
powers,  provisos,  limitations,  and  declarations,  as  in  and 
py  this  will  are  limited,  declared  and  expressed,  of  and 
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No.  22.  concerning^  vj  odier  bereditaments  and  real  estate  in  tbe 
county  o^  &c  or  such  of  them  as  shall  be  aubsistii^  and 
capable  of  taking  e£^t. 


No.  23. 

Words  of  a  Will  whereby  a  Testator  charges  his 
Debts,  Legacies^  Sgc.  upon  all  his  Estate. 

THIS  is  the  last  will  and  testament  of  me,  M .  H.,  o^ 

&c.  made  this day  of ,  in  the  year .    I 

charge  all  my  real  and  personal  estate,  of  what  nature  or 
kind  soever,  with  the  payment  of  all  my  debts,  funeral  ex« 
pences  and  legacies,  as  well  such  as  I  shall  hereby  give,  as 
such  other  legacies  and  annuities  as  I  may  hereafter  give  by 
any  codicil  or  codicils  to  this  my  will  (1). 


(1)  By  such  words  in  a  will  duly  executed,  a  testator  enables 
himself  to  lay  any  number  of  additional  legades  on  the  land  by  a 
subsequent  testamentary  disposition  uuxecated.  See  Vol*  I.  ch.  1. 
s«  6.  of  this  treatise. 

To  entitle  a  legatee  to  recover  his  legacy  out  of  the  real  estate, 

there  seems  to  be  no  necessity  for  proving  the  will  in  thg  Spiritusl 

Court,     3  Atk.  301. 

Wliat  It  is  to  be  observed  that  words  importing  clear  iuteBtion  to 

necessary     charge  the  realty  are  necessary  to  make  the  land  in  the  hands  of  a 

to  charge    gpecific  deyisee  subject  to  legacies ;  therefore,  if  a  clause,  either  at 

devisee        the  beginning  or  end  of  a  will,  run  thus,  ^^  First,  I  will  and  dU 

cies.  ^^    ^ct  that  all  my  debts,  legacies  and  funeral  expences  shall  be  fully 

paid,"  these  words  will  not  give  the  legatee  place  of  the  ^pec^ 

devisee,  though  perhaps  by  such  words  the  residuary  real  estate 

might  be  charged  with  the  legacies.    And  perhaps  also  this  would 

be  considered  as  sufficient  to  charge  even  specific  devisees  in  their 

order,  (for  the  general  devisee  and  the  heir  come  first  into  contri- 
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No.  84. 


Clause  to  prevent  an  Annuitant  under  th§  Will  fnm. 

parting  with  his  Annuity, 

4 

AND  my  will  further  is,  and  I  do  hereby  expressly  de« 
clare  and  direct,  that  in  case  my  said  nephew,  A.  B.,  shall 
alien,  sell,  assign,  incumber  or  transfer,  or  in  any  maimer 
dispose  of  or  anticipate  the  said  annuity  or  yearly  sum  of 
SOO/.  or  any  part  thereof,  then  and  in  such  case,  and  from 
andimmediately  after  such  alienation,  sale,  assignment,  or 
transfer,  the  said  bequest  so  made  thereof  as  aforesaid,  and 
the  use  and  estate  mh  given  to  him  therein,  shall  cease  and 
be  void,  to  all  intents  and  purposes  as  if  the  same  had  not 
been  mentioned  in  this  my  will,  or  as  if  the  said  C.  K.  wert 
naturally  dead*  * 


■*»w 


but  ion)  with  the  debts.  See  Knightley  v.  Knightley,  2  Vez.  Juq« 
SSB.  6at  the  Lord  Chancellor  doubted  of  the  distinction  in  this 
respect,  in  Williams  v.  Chitty,  3  Vez.  Juo.  545.  The  Master  of 
the  Rolls,  however,  maintained  the  distinction,  in  Shallcross  v. 
Flnden,  3  Vez.  Jun.  738.  And  see  3  P.  Wms.  91,  Harris  v.  In* 
gledew,  ib,  358. 

In  this  last  case  the  words  at  the  beginning  were,  ^^  After  pay« 
ment  of  all  my  just  debts,  funeral  expences;"  and  it  was  clearly 
|ield  thaf  the  debt$  were  charged  by  these  words. 


f     \ 


460  Precedents  of  WUt».  [Ai* 


No.  25. 


Devise  of  Copyholds  and  Leaseholds,  for  lioes  and 
years,  to  Trustees,  to  the  same  uses  as  the  Free- 
hold. 

AND  I  give'  and  bequeath  all  my  customaiyy  or  copy- 

» 

^  hold(l)  messuages,  lands,  and  hereditaments,  and  also  all 
my  messuages,  farms,  lands,  tenements,  and  hereditaments 


Of  the  Be*       (1 )  The  necessity  for,  and  the  operation  df  a  surrender  of  a  copy 
^e* TOTtys  l^old  estate  to  the  use  of  the  will  made,  or  to  be  made,  has  been  const- 
having  the  dered.  To  what  has  been  obsenred,  it  may  be  here  added,  that  for  the 
lesal  estate 
In  mm  at     "vr ill  to  hare  its  legal  effect,  it  is  necessary  that  the  party,  when  he 

the  time  of  mj^j^^g  f}^^  surrender  to  the  use  of  his  will,  should  hare  the  legal  es- 
ms  surren-  ^  '  ^ 

dering  bis    tate,  Doe  d.  Ibbott,  o.  Cowling,  6  T.  R.  63.  otherwise  the  surrender 
the  nse  of    ^^  the  use  of  the  party^s  own  will,  can  haie  no  effect,  any  more  thao 
his  wilL      If  the  surrender  were  made  to  a  stranger.    Tkus^  where  a  copy* 
hold  was  surrendered  to  J.  S.  on  the  10th  October,  1793,  and  the 
surrenderee  afterwards,  and  before  he  was  admitted,  surrendered 
the  same  to  the  use  of  his  will ;  and  on  tlie  17th  June,  1795,  and 
not  before,  the  surrender  was  presented  and  the  testator  admitted; 
it  was  held  that  the  surrender  to  the  use  of  the  will  was  inopera- 
tiye,  and  that  the  admittance  did  not  relate ;  for  before  the  surren- 
der to  the  testator  was  executed  by  the  admission,  the  legal  estate 
was  wholly  in  the  surrenderor,  and  the  surrenderee  could  not  en- 
-ter  without  being  a  trespasser  to  the  surrenderor,  and  the  surren- 
deree could  not  haTe  maintained  ejectment  unless  he  was  admitted 
before  the  trial.     And  as  to  the  question  of  relaiionj  it  was  held 
that  the  admission  could  not  relaie  so  as  to  Talidate  the  surrender  by 
'  J.  S.  to  the  use  of  his  will,  for  though  relation  will  in  many  cases  help 
acts  in  law,  it  will  not  help  the  acts  of  the  party,  that  is,  it  will  not 
make  Toid  acts  of  parties  good  by  the  fiction  of  law.  See  the  learned 
judgment  pronounced  by  Lord  Ellenborough^  in  the  case  of  Doe  on 
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what^oever^  which  I  hold  by  virtue  of,  or  under  any  grant,  No,  25* 
lease,  or  demise,  from  the  Crown,  or  any  college  in  either 
of  the  Universities,  or  from  any  bishop,  dean  and  chapter, 
or  other  person,  body  politic  or  corporate,  ecclesiastical  or 
civil,  for  any  term  of  life  or  lives,  or  years  determinable  on 
deaths,  or  usually  renewable  at  certain  times  and  periods 
respectively,  and  also  all  my  leasehold  messuages^  lands, 
and  tenements,  which  I  hold  for  any  term  or  number  of 

years  (in  case  any  such  there  be)  unto  the  sdd and 

,  their  heirs,  executors,  administrators  and  assigns 

respectively,  according  to  the  nature  and  quality  of  the 
same  respectively,  for  and  during  all  my  estate  and  interest 
therein,  upon  trust  that  my  said  trustees,  and  the  survivor 
of  them,  his  heirs,  executors,  and  administrators,  shall  and 
do  settle  and  assure  the  sam^  so  and  in  such  manner  as  that 
the  clear  residue  of  the  rents,  issues,  and  profits  of  the  same 
copyhold  and  leasehold  premises  respectively,  may  be  re- 
ceived, taken,  and  enjoyed  by  and  for  the  use  aixd  benefit  of 
such  person  or  persons  as  for  the  time  being  shall,  by  virtue 
of  this  my  will,  and  the  settlement  to  be  made  according  to 
the  directions  hereinbefore  contained,  be  entitled  to  any 


dem.Tofield  v.  Toiield,  11  East,  ^6.  And  for  the  doctrine  of  rela- 
tion the  reader  is  referred  to  the  8th  section  of  chapter  S  of  this  treatise* 
The  reader  will  observe,  that  in  this  case  there  was  an  original  defect 
of  estate  and  not  of  a  surrender,  so  that  this  was  not  a  case  for  eqyXty 
to  snpply  a  surrender,  which  it  would  have  done  if  the  testator  ha4 
had  the  legal  estate,  and  had  only  omitted  the  surrender  to  the  use 
-of  his  will,  as  the  wife  was  the  deviseei  But  in  another  view  of 
the  equity  of  the  case,  it  should  seem  there  was  a  good  ground  of 
relief ;  since  the  fir»t  surrender  was  for  Taluable  consideratioii| 
«nd  gave  the  surrenderee  an  equitable  interest,  and  it  has  always 
been  the  rule  of  equity,  that  where  the  party  has  the  beneficial 
interest  only  in  copyhold  lands,  he  may  devise  them,  and  they  will 
pass  by  his  will  as  well  as  any  other  lands,  without  a  surrender. 
See  Tuffnell  v.  Page,  2  Atk.  37.  King  v.  King,  3  P.  Wms.  360. 
Macey  v.  Shurmer,  1  Atk.  390.  Allen  v.  Poulton,  1  Vcz.  121. 
Macnamara  r.  Jones,  1  Bro.  C.  C.  481.  Daire  r«  Beversham,  4 
Ch.  Rep.  76. 
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No.  f3,  estate  of  freehold  and  rnheritan^e^  of  and  in  my  said  tmst* 
tiotSj  hereditament^;^  and  premises  in  the  said  counties  of 

— ^  and ,  and  until  some  persons  entitled  to  an  estate 

or  inheritance  shall,  by  good  assurances  in  the  hw^  become 
seised  of  the  said  manor,  hereditaments,  and  premises  in  fee 
simplle,  in  possession ;  and  immediately  upon  or  after  that 
event,  th^  trustees  in  the  said  settlement  of  the  said  copj« 
hold  and  leasehold  premises,  shall  be  thereby  directed  and 
required  to  surrender,  assigo^  and  assure  the  said  copyhold 
and  leasehold  lands,  tenements,  and  premises,  with  their  and 
erery  of  their  appurtenances,  and  all  estates,  terms,  and  in^* 
terests  of  my  said  trustees,  of,  and  in  the  same,  unto  such 
person  or  persons  so  seised  of,  or  entitled  to  the  inheritance 
of  the  said  manors,  messttages,  lands,  and  hereditaments 
aforesaid,  by  stieb  deeds,  writings,  instrument?,  surrenders 
and  assurances,  as  by  such  person  respectively,  or  by  lus 
counsel  learned  in  the  law,  shall  be  reasonably  advised  or 
required :  and  also  upon  trust  that  my  said  trtOtees,  and 
the  survTvt>r  of  them,  his  heirs,  executors,  or  administrators^ 
in  the  mean  time,  and  until  such  settlement  shall  be  mad^ 
do  and  shall  by  and  out  of  the  rents  and  profits  of  the  said 
leasehold  premises,  pay  the  rents  and  perform  the  covenant 
reserved  by  the  original  and  subsisting  leases,  and  also  by 
mA  out  of  my  peisonal' estate  renew  the  leases  of  the  same 
preiisoiy  and  take  new  leases  thereof  respectively,  in  their 
bwn  namea^  whtD  and  as  it  shall  be  ustial  and  requisite,  and 
also  irom  time  to  time  make  such  proper  surrenders  of  the 
lease*  subsisting^  as  shall  be  requisite,  and  necessary  or  in- 
cident to  sudi  renewals,  and  also  do  and  shall,  by  and  out 
of  my  said  personal  estate,  or  the  rents  and  profits  afore- 
said, pay  and  discharge  the  fines  and  fees  of  admissions  io^ 
find  surrenders  of,  my  said  copyhold  )ands# 
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N0.S6. 


Devise  of  the  residue  of  Testator's  personal  estate, 
in  trust,  to  sell y  call  in,  dispose  of,  and  convert  into 
fiioney,  such  part  as  shall  not  consist  of  stock,  or 
real  seturities,  and  invest  it  in  securities,  and 
thereout  make  a  marriage  provision  for  a  collateral 
relation. 

AND  as  to  all  the  rest,  residae,  and  remainder  of  my 
personal  estate,  money  in  the  public  fhnds,  and  money  out 
at  interest,  and  securities  for  money,  arrears  of  rent,  goods, 
chattels  and  effects,  of  what  nature  or  kind  soever,  not  here* 
in  specifically  bequeathed,  I  hereby  give  and  bequeath  the 
same^  and  every  part  thereof^  unto  the  said  ■       and 

— — ,  their  executors,  administrators  and  assigns,  upon 
trust,  that  they,  the  said and — ,  and  the  sur- 
vivor of  them,  and  the  executors  or  administrators  of  such 
survivor,  shall  and  do,  as  soon  as  conveniently  may  be  after 
my  decease,  receive,  collect,  call  in,  dispose  of,  and  abso- 
lutely convert  into  ready  money,  so  much  and  such  part  of 
the  said  residue  of  my  personal  estate  to  them  bequeathed, 
as  shall  not,  at  the  time  of  my  deceaae,  consist  of  stock  in 
the  public  funds^  or  of  government  or  real  securities ;  and 
fihall  and  do  lay  out  and  invest  all  such  sum  and  sums  of 
money,  as  shall  arise  by  converting  into  ready  money  all  such 
part  of  the  said  residue  of  my  personal  estate  as  aforesaid, 
•ither  ia  the  public  funds,  or  on  real  or  government  securi- 
ties, at  interest,  and  shall  and  do  stand  and  be  possessed 
tiiereo^  and  also  of  all  such  part  of  the  reaidne  of  my  per* 
sonal  estate  as  shall  at  the  time  of  my  decease,  consist  of 
stock  in  the  public  fiinds,  or  of  government  or  real  secu* 
nties  respectively,  and  of  the  interest,  dividends  and  aanual 
produce  thereof,  upon  the  trusts,  and  subject  to  the  direc- 
tions and  deelaj»tions  hereinafter  contained  (that  is  to  say,) 
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No.  S6.  upon  trust,  that  my  said  trustees,  or  the  survivor  of  them, 
and  the  executors,  administrators  or  assigns  of  such  survK 
vor,  shall  and  do,  by  and  out  of  the  same  residue,  raise 

/•  of  lawful  money  of  Great  Britain,  and  pay  the  same 

to  the  said ,  or  to  such  person  or  persons  as  she  shall, 

by  any  deed  or  writing,  executed  by  her,  in  the  presence  of 
two  or  more  credible  witnesses,  direct  or  appoint,  imme* 
diately  upon,  or  in  certain  prospect  of  her  marriage,  as  aod 
for  her  pecuniary  fortune  or  marriage  portion,  and  for  which 
her  receipt  alone,  notwithstanding  her  coverture,  or  that  of 
her  legal  assignee,  shall  be  an  effectual  discharge,  so  as  aa 
adequate  and  proper  jointure  and  provision  for  her  and  her 
issue  be  settled  and  secured  in  consideration  thereof.  Pro^ 
vided  that  in  case  my  said  niece  shall  die  without  having  been 

married,  then  the  said  sum  of /.  shall  not  be  raised  aod 

paid  at  all,  but  shall  sink  into,  and  become  a  part  of,  the  re- 
sidue  of  my  personal  estate,  for  the  benefit  of  the  person  or 
persons  #ho  shall  become  entitled  thereto  under  this  my  will 


No.  27. 


Bequest  of  Jewels,  ^c. 

I  AIjSO  give  to  my  said  wife  the  use  of  all  my  jewels  and 
pearls,  usually  worn  by  herself,  during  her  widowhood ;  and 
upon  the  marriage  or  decease  of  my  said  wife,  which  sbdl 
first  happen,  I  give  the  same  jewels  and  pearls  to  the  said 
E.  A.,  and  6.  C,  their  executors,  administrators,  and  as- 
signs, upon  trust,  that  they  permit  and  suffer  them  to  be  used 
and  enjoyed  by  the  person  or  persons,  who,  from  time  to 
time,  shall,  by  virtue  of  the  limitations  to  be  contained 
An  the  settlement  so  to  be  made  as  aforesaid,  be  for 
the  time  being  entitled  to  the  immediate  freehold  of  the 
estates  to  be  therein  comprised,  but  so  as  that  the  saia^ 
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shall  not  veet  in  any  cbild  or  children  of  any  person  or   No.  27. 
persons  to  be  therein  nsade  a  tenant  or  tenants  for  life,  who,  ^^^'^'^^^ 
being  a  son  or  sons,  shall  not  attain  the  age  of  SI  years,  or 
being  a  daughter  or  daughters,  shall  not  attain  that  age,  or 
marry.    Provided  always,  and  I  do  hereby  declare  my  will  J^^'^^nanu 
and  mind  to  be,  that  it  shall  and  may  be  lawfnl  to  and  for  ^or  life  as 
my  said  son  W.,  and  after  his  decease,  my  son  T.,  and  my  into  posses- 
grandson  L.,  when  and  as  by  virtue  of  any  of  the  limita-  point^iTiT 
tions  to  be  contained  in  the  settlement  or  settlements  so  to  ^^^  ^/^^^ 

jewels  to 

be  made  as  aforesaid,  they  shall  respectively  be  entitled  to  their  wi- 
the  immediate  freehold  of  the  hereditaments,  In  such  settle-  gpectiveiy 
ment  or  settlements  to  be  comprised,  by  any  deed  or  deeds,  [f^  J^^^' 
instrument  or  instruments,  to  be  by  them  respectively  sealed 
and  delivered,  in  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  or  by  their  respective  last  will^  and 
testaments,  or  any  codicil  or  codicils  thereto,  to  be  by  them 
respectively  signed  and  published  in  the  presence  o^  and-  at- 
tested by,  the  like  number  of  witnesses,  to  direct  or  appoint,, 
that  any  woman  or  women,  whom  they  may  respectively 
marry,  shall  have  the  use  of  all  or  any  part  of  the  said 
jewels  or  pearls,  during  her  or  their  widowhood,  or  respec- 
tive widowhoods ;  and  my  said  trustees  shall  permit  and 
suffer  the  same  to  be  used  and  enjoyed  b]r  her  or  them  ac- 
cordingly.   Provided  always,  and  I  do  hereby  direct  the  Power  for 
said  E.  A.,  and  G.  C,  and  the  survivor  of  them,  and  the  ex-  to^have  ^^ 
ecutors,  administrators  and  assigns  of  such  Survivor,  at  the  ^*"'  *'^*^' 
request  of  the  person  or  persons,  who,  for  the  time  being, 
shall  be  entitled  to  the  use  of  the  aforesaid  jewels  and  pearls, 
by  virtue  of  this  my  will,  to  have  them,  or  any  of  them  reset, 
so  that  their  value  shall -ilot  thereby  be  lessened,  the  expence 
of  such  resetting  to  be  paid  out  of  the  fund  hereinbefore  di- 
rected to  be  established,  or  to  exchange  the  same,  or  any  of 
them,  for  others  of  equal  or  greater  value  (except  with  re- 
spect to  my  family  pearl  necklace,  the  ruby  ring  set  with 
.diamonds,  the  emerald  ring  set  with  diamonds,  and  the  sap- 
phire ring,  with  the  figure  of engraved  upon  it, 

which  I  desire  may  be  preserved  in  their  present  state). 
Provided,  and  1  do  hereby  declare  my  will  to  be,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  Lf.  C.  H.,  to  have  tl|e 

VOL.  ii.  S  H 
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No.  37.  use  of  my  pearl  bracelets,  with  diamond  ckups  (1),  duriBg 
her  life,  unless  she  shall  marry  again  ;  but  that  immediately 
upon  her  decease,  or  second  marriage,  which  shall  first  hap- 
pen,  the  same  shall  vest  in  the  said  E.  A.,  and  G.  C,  or  tbe 
survivor  of  them,  hit  executors  or  administrators,  upon  such 
trusts  as  hereinbefore  declared  or  expressed  of  or  conoernBn^ 
tbe  jeweb  afcMresaid* 


No.  28. 

Appointment  under  a  power  for  the  benefit  of 
Testator* s  younger  children. 

AND  whereas  my  surviving  daughters  have  respectively 
attained  the  age  of  21  years,  but  my  younger  son  is  still  an 
infiint,  of  the  age  of  15  years ;  now  1,  the  said  A.  B.,  by  force 
and  virtue,  and  in  exercise  of  the  said  power  and  authority, 
do  by  this  my  last  will  and  testament  in  writing,  signed  and 
sealed  by  me,  in  the  presence  of)  and  attested  by,  the 
three  credible  persons  whose  names  are  intended  to  be 
hereunder  written  as  witnesses  to  my  signing,  sealing, 
and  publishing  this  my  last  will,  direct  and  appoint  the 

sum  of /.  residue  of  the  said  sum  <rf L  or 

such  other  sum  of  money  as  shall  be  to  be  raised  under 


(1)  If  a  testator  bequeaths  a  certain  thing,  which  he  specifies  as 
being  his  own,  the  legacy  will  not  have  its  effect,  unless  that  thing 
he  found  extant  among  the  testator's  property,  as,  if  he  bequeaths 
it  by  the  words,  *  my  watch,  my  diamond  ring,'  &c. ;  but  if  ha 
says,  ^  I  bequeath  a  watch,'  or,  ^  a  diamond  ring,'  the  l^;acy  will 
hare  its  effect,  if  the  valoe  and  species  are  described  so  as  to  render 
it  sufficiently  certain :  and  this  is  the  rule  of  the  dvU  law;  De- 
mat  3  V.  759,  s.  31. 
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the  trusts  of  the  said  term  of  99  years,  to  be  raised  imme-  No.  S8. 
diately  after  my  decease,  out  of  my  said  family  estates,  under 
the  trusts  of  the  said  term,  to  be  divided  amongst  my  said 
three  children,  Mary  Caroline,  Elinor  and  Edward,  and 
any  other  child  or  children  whom  I  may  hereafter  have  by 
the  said  •  «  •  ,  in  the  shares,  and  manner  hereinafter 
mentioned)  (that  is  to  say)  to  be  paid  and  divided  among  all 
my  said  younger  children,  in  equal  shares  and  proportions  ; 
the  respective  shkres  of  my  said  daughters  ■•  and 

y  to   become   vested   and  payable   upon  my  de* 

cease,  and  to  carry  interest  from  that  time  at  the  rate  of 

})er  cent  per  annum ;  and  the  share  of  my  said  son  E*  to  be 
paid  on  his  attaining  the  age  of  SI  years ;  and  the  share  dnd 
shares  of  such  child^  or  such  of  the  children  I  may  hereaft^ 
have  by  the  said  — - — -,  as  shall  be  a  daughter  or  daugh* 
ters,  to  be  paid  at  her  or  their  age,  or  respective  ages  of  21 
years,  or  day  or  respective  days  of  marriage,  which  shall 
first  happen,  and  as  shall  be  a  son  or  sons,  at  the  age  of  21 
years.  And  I  do  hereby  direct  and  appoint,  that  the  tru3« 
tees  or  trustee  for  the  time  being  of  the  said  term  of  years^^ 
•hall  levy  and  raise,  and  pay  to  or  finr  my  said  son  E.,  and 
such  child  or  children  as  I  may  hereafter  have  by  the  said 
,  from  the  time  of  my  decease  till  they  respectively  shall 


become  Entitled  to  receive  their  shares  of  the  said  sum  of 
7.,  or  such  other  sum  of  money  as  afiNresaid,  fi>r  or  to^ 


Wards  his  or  her  maintenance  and  education,  any  yearly  sum 
not  exceeding  the  yearly  sum  of  200/.  a  piece.  And  niy  will 
is,  and  I  do  hereby  declare,  direct,  and  appoint,  that  in  case 
my  said  son  E.,  or  any  such  child  or  children  as  I  may  here^ 
after  have  by  the  said  ■  ,  shall  die  befcMre  his  or  her 
share,  or  their  respective  shares  of  the  said  principal  money 
shall  become  payable^  that  then  the  share  and  shares  of  himg 
her  or  them,  or  any  of  them  so  dying,  shall  go  to  and  be  di* 
▼ided  between  my  surviving  children^  if  mcnre  than  one,  in 
^qual  shares  and  proportions,  and  if  only  one,  then  thtf 
whole  shall  go  to  such  one  surviving  child,  and  shall  be  con* 
ndered  as  part  of  the  original  portion  or  portions  of  such 
ebild  or  children. 


2h2 
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No.  29. 

dduse  in  a  Will,  directing  a  Power  oftettiing  and  of 
selling  and  disposing,  to  be  inserted  in  the  Settle- 
ment  directed  to  he  made  of  the   Testator's  real 
Estates. 

AND  I  do  hereby  declare  my  wtU  to  be,  ikak  m  so^ 
aottlemeiit  tbere .  diaU  be  coDtained  a  power  to  .enaUe  tbe 
iaid  E.  A.,  and,  G.  C,  and  the  survivor  of  them,  and  the 
ezeeiitors  and  administrators  of  siidi  survivor,  from  time  te 
time,  during  the  continuance  of  the  said  term  of  9000  years 
hereby  limited  and  created,  and  after  the  determinatioa 
thereof,  for  the  person  or  persons,  who  for  the  time  being 
shaU,  by  virtue  of  the  limitations  in  such  settlement,  to  he 
contained,  be  entided  to  the  said  manors  and  hereditaments 
hereinbefore  devised  and  comprised  in  the  same  term,  for  an 
estate  of  freehold,  to  grant,  demise,  limit,  or  appmnt  the 
said  hereditaments,  or  any  of  them,  or  any  part  thereof  for 
any  term  or  number  of  years,  not  exceeding  Si  years^  at  the 
most  imjproved  rent,  wiAout  taking  any  fine,  and  under  the 
usual  restrictions :  and  also  a  power  to  enable  the  said  E.  Ai 
and  G.  C,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  fix>m  time  to  time^  and  at 
any  time  or  times  hereafter,  at  the  request,  and  by  the  di* 
fection,  of  the  person  or  persons  who,  for  the  tsmie  being, 
shall  be  entitled  to  tiie  hereditaments  to  be  comprised  in  the 
setttement  hereby  directed  to  be  made  as  aforesaid,  for  an 
estate  of  freehold,  either  in  possession  or  in  remainder,  im- 
mediately expectant  on  the  said  term  of  SOOO  years,  signified 
by  some  writings  under  the  hand  and  seal,  or  hands  and  seals^ 
of  such  person  or  persons,  attested  by  two  or  more  credible 
witnesses,  to  make  sale  of,  or  to  convey  in  exchange  for,  er 
in  lieu  of  other  hereditaments,  all  or  any.  of  Ae  hereditao 
roents  to  be  comprised  in  the  settlement  so  to  be  made  as 
afiuresaid,  and  the  fee  simple  and  inheritance  thereof  as  well 
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as  for  the  said  term  of  8000  years,  due  regard  being  had  to  No.  S9. 
the  proviso  next  hereinafter  contained  or  expressed,  with  the 
iisual  clauses,  making  the  receipts  of  the  said  E.  A.  and 
G.  C,  or  the  survivor  of  them,  or  the  executors  or  admi- 
ihistrators  of  such  survivor,  efi^tual  discharges  to  the  pur^ 
chaser  or  purchasers  of  the  hereditaments  which  shall  be  so 
sold,  and  the  usual  directions  to  lay  out  the  money  to  arise 
by  such  sale  or  sales,  in  the  purchase  of  other  freehold  lands 
of  inheritance,  or  of  copyhold  lands  convenient  to  be  held 
with  the  lands  hereby  devised,  or  any  of  them,  or  so  to  be 
purchased  or  taken  in  exchange,  in  pursuance  of  this  my 
wiU,  and  to  settle  the  lands  so  to  be  purchased,  or  so  to  be 
received  in  exchange  as  aforesaid,  to  the  uses  of  the  settle^ 
ment  hereinbefore  directed  to  be  made  as  aforesaid,  or  as 
near  thereto  as  the  nature  of  the  tenure  and  circumstances 
will  permit,  any  thing  hereinbefore  contained  to  the  contrary 
thereof  in  any  wise  notwithstanding. 


No.  30. 

Clause  in  a  Witt,  by  which  the  Testator,  after  li^^ 
rrdting  his  real  Estates  to  his  Son  for  Life,  -Re- 
tnainder  in  the  strict  Form  to  the  Sons  of  such 
Son  successively  in  Tail  Male,  limits  the  same  to 
his  two  Daughters,  in  Moieties,  with  Survivorship, 

•  for  Life,  to  take  exclusively  of  their  Husbands,  with 
the  same  Remainders  in  Tail  to  their  respective 
Children  in  succession,  with  cross  ultimate  Remain*^ 

'  ders  ;  the  whole  being  directory  of  a  Settlement  to 
be  made. 

'  AND  for  default  of  such  issue,  to  the  use  of  trustees  and 
their  heirs^  during  the  lives  of  my  said  two  daughters  A.  B. 
Und  C.  'Q.y  and  the  life  of  the  survivor  of  .theni^  in  trusty  to 
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Now  30,  pay  the  rents,  issues,  and  profits  thereof  to  such  person  of 
persons  respectively^  as  they  my  said  daughters  respectively, 
and  the  survivor  of  them,  by  any  writing  or  writings  under 
their  respective  hands,  or  the  hand  of  such  survivor,  shall 
from  time  to  time,  as  the  same  respectively  shall  become  due 
or  payable,  but  not  by  way  of  anticipation,  direct  or  appcMnt, 
so  as  that  my  said  daughters,  during  their  joint  lives,  shall 
not  have  the  power  of  disposing  of  moi'e  than  a  moiety  each, 
of  the  said  rents,  issues,  and  profits,  and  for  want  of  such  di«i 
rection  and  appointment,  into  ^the  proper  hands  of  them  res-^ 
pectively,  in  moieties,  whilst  both  of  them  shall  be  living,  and 
of  the  durvivor  of  them,  for  their  and  her  sole  and  separate 
use,  exclusively  and  independently  of  any  husband  with 
whom  they  respectively  may  happen  to  intermarry,  and  not 
to  be  in  anywise  subject  to  the  oontroul,  debts,  or  engage- 
ments of  their  respective  husbands :  and  my  will  is,  that 
their  respective  receipts  in  writing,  and  the  receipt  of  the 
survivor,  or  the  receipt  or  receipts  of  the  person  or  persons 
to  whom  they  respectively,  or  the  survivor  of  them,  shall  di^ 
rect  the  said  rents,  issues  and  profits  to  be  paid  as  aforesaid, 
shall  be  good  and  effectual  releases  and  discharges  for  the 
rents,  issues  and  profits  therein  mentioned  to  be  received  s 
and  upon  further  trust,  during  the  lives  of  my  said  daugh« 
ters,  and  the  life  of  the  survivor  of  them,  to  preserve  the 
contingent  uses  and  estates  to  be  limited  as  hereinafter  men* 
tinned,  and  from  and  after  the  decease  of  the  survivor  of 
them,  my  said  daughters,  as  to  one  undivided  moiety  or 
equal  half  part  or  share  of  the  same  hereditaments,  to  the 
use  of  the  first  and  other  sons  of  my  said  daughter,  A.  B., 
successively,  according  to  their  respective  seniorities,  in  tail 
male,  and  for  default  of  such  issue  to  the  use  of  the  first  and 
other  sons  of  my  said  daughter,  C.  D.,  successively,  accord- 
ing to  their  respective  seniorities  in  tail  male ;  and  as  to  the 
other  undivided  moiety,  or  equal  half  part  or  share  of  the 
same  hereditaments,  to  the  use  of  the  first  apd  other  son^  of 
my  aaid  daughter,  C.  D.,  successively,  according  to  their 
respective  seniorities,  in  tail  male,  and  for  default  of  such 
issue  to  the  use  of  the  first  and  other  sons  of  my  said  daugh* 
ter  A.  B.,  successively,  according  to  their  respective  seniori^ 
iie^,  in  t^U  wales  ^d  froin  apd  qfter  the  decease  ofljoth 
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my  said  daughters,  ard  failure  of  issue  male  of  both  their  No.  90. 
bodies  as  aforesaid,  then,  as  to  the  entirety  of  the  same  he- 
reditaments, to  the  use  of ,  his  heirs  and  assigns* 


No.  31. 


Devise  of  a  Sum  to  be  applied  in  releasing  poor 

Prisoners. 


I  will  and  direct  that  my  executors  shall,  within 


months  after  my  decease,  lay  out  and  expend  the  sum  of 
1000/.  in  releasing  and  discharging  such  poor  prisoners  who 
shall  be  imprisoned  at  my  decease  in  — *^— _-  prisons^ 
or  one  of  them,  for  debt,  as  my  executors  shall  think  fit, 
having  regard,  in  the  application  of  the  said  sum  for  this 
purpose  given,  to  such  poor  prisoners  as  shall  be  then 
in  prison,  whose  conduct  has  been  virtuous  and  industrious, 
whose  families  are  in  want,  and  whose  confinement  has  been 
owing  to  losses  and  misfortunes,  and  not  to  idleness,  drunk- 
enness or  debauchery  (1). 


(1)  If  the  testator  is  desirous  of  making  this  legacy  cease  in  case 
of  his  giving  the  said  sum,  or  to  cease  as  to  a  proportionate  part,  in 
case  of  his  giving  any  Jess  sum,  in  his  life-time.  It  will  be  better 
for  him  to  reserve  this  to  be  directed  by  a  codicil,  which  may  de« 
termine  the  quantum,  and  ascertain  the  fact,  by  a'  statement  upon 
the  face  of  it,  and  thus  the  executors  will  be  rdieved  from  a 
troublesome  enquiry,  during  which  it  might  be  necessary  te  wi» 
pend  the  execution  of  the  testator's  bounty. 
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No.3S. 


A  Preamble  to  a  Will,  the  Testator  being  about  to  go 

to  Sea. 

IN  the  name  of  God,  Amen.  I,  C.  D.,  of  ,  n»- 

riner,  being  in  good  health,  and  of  sound  mind,  and  being 
about  to  depart  this  kingdom,  on  a  voyage  to  ,  in 

the  kingdom  of  ,  and  haying  regard  to  the  dangers 

of  the  seas,  and  the  uncertainty  of  life,  do,  in  case  I  die  be- 
fore I  return  to  Great  Britain  (1),  make  diis  my  last  will 
and  testament,  as  follows,  that  is  to  say,  ftc 


No.  S3. 

A  general  Form  of  a  Codicil  to  a  Will,  where  only 
some  few  additional  Legacies  are  given. 

WHEREAS  I,  A.  B.,  of ,  have  made,  and  duly 

executed  my  last  will  and  testament,  in  writing,  bearing 
•date,  &c.  Now  I  do  hereby  declare  this  present  writing  to 
be  as  a  codicil  to  my  said  will,  and  direct  the  same  to  be  an- 
<nexed  thereto,  and  taken  as  part  thereof;  and  I  do  hereby 
gire,  bequeath,  &c.  In  witness  whereof,  I,  the  said  A.  B., 
have  to  this  codicil  set  my  hand  and  seal,  this     '  day 

of . 


(1)  See  the  case  of  Farsons  v.  Lanoe,  AmbL-d57«    This  will  b 
avoided  by  his  return* 
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No.  34. 


Another  general  Form  of  a  Codicil  to  a  Will,  where 

seoeraL  Legacies  are  revoked. 

WHEREAS  I,   A.  B.,  of ^  See.  have  by  my  last 

will  and  testament,  in  writing,  duly  executed,  bearing  date^ 
&c.  given  and  bequeathed  to,  &c.  Now  1,  the  said  A,  B^ 
being  desirous  of  altering  my  said  will  in  respect  to  the  said 
legacies,  do  therefore  make  this  present  writing,  which  I 
will  and  direct  to  be  annexed  as  a  codicil  to  my  said  wiU, 
and  taken  as  part  thereof;  and  I  do  hereby  revoke  the  said 

legacies  by  my  said  will  given  to y  and  I  do  give  to  each 

of  them  the  said and the  sum  of /.  only  (1); 

and  I  give  unto,  &c.  And  I  do  ratify  and  confirm  (8)  my 
said  will  in  every  thihg,  except  where  the  same  is  hereby 
revoked  and  altered  as  aforesaid. 

In  witness,  &c. 


No.  35. 


A  Codicil  executing  a  Power  gicen  hy  a  Settlement. 

A  CODICIL  to  be  added  to,  and  to  be  taken  as  part  of 
the  last  will  and  testament  of  me  M.  B.,  of  N.  and  W.,  in 


(1)  Sttbfttitnted  legades  stand  charged  upon  tiie  same  fond  as 
the  origiDa!  legacies. 

(2)  All  codicils  are  part  of  the  will :  therefore  a  eodidl  merely 
for  a  particular  purpose,  aand  confinning  the  wiUin  oth^  rtipedSy 
does  not  rerive  any  part!  of  the  will  which  had  been  reroked  by  a 
foimer  codicil  i  Crosbie  o*  Blacdowail,  4  Yes.  Jan.  610. 
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No.  35.  the  county  of  L.  Whereas  by  indenture  of  lease  and  release^ 

bearing  date  respectively  the and days  of  June,  in 

the  year  of  our  Lord  17S1,  and  made  or  mentioned  to  be 
made  between  me  the  said  M.  B.  of  N.  and  W.,  by  the  name  of 
— ,  of  the  one  part,  and  M.  K.  of  A.,  in  the  county  of  Corn- 
wall, Esquire,  and  T.  R.,  of  the  Middle  Temple,  Esquire,  of 
the  other  part,  1,  the  said  M.  B.  of  N.  and  W.  for  the  settling 
of  the  manors,  lands,  tenements  and  hereditaments  therein 
mentioned,  and  in  consideration  of  lOi.  of  lawful  money, 
did  bargain,  sell,  alien,  release  and  confirm  unto  the  said 
M.  K.  and  T.  R.,  the  manors,   advowsons,    messuages, 
lands,  tenements  and  hereditaments  therein  contained,  and 
amongst  others,  all  that  the  manor,  or  reputed  manor  of  L., 
with  the  rights,  members,  and  appurtenances  thereof,  in  the 
county  of  B.,  and  the  messuages,  lands,  tenements  and  he- 
reditaments of  me  the  said  M.  B.,  of  N.  and  W.,  in  L. 
and  F.  aforesaid,  or  either  of  them,  in  the  said  county  of 
B.,  to  hold  to  the  said  M.  K.  and  T.  R«,  their  heirs  and 
assigns  for  ever,  to  ;and  for  the  uses,  intents  and  purposes, 
and  subject  to  the  powers,  limitations  and  provisos  therein- 
after expressed  and  contained,  of  and  concerning  the  same ; 
in  which  said  indenture  of  release  is  contained  a  proviso, 
that  it  should  and   might  be  lawful  to  and  for  me  the 
said  M.  B.  of  N.  and  W.,  from  time  to  time,  and  at  any 
time  or  times,  during  my  life,  by  any  deed  or  writing,  to 
be  sealed  and  delivered,  or  by  my  last  will  or  testament 
to  be  signed  by  me  in  the  presence  of  two  or  more  cre« 
dible  witnesses,  to  revoke  or  alter  all  or  any  of  the  uses 
or  trusts  thereby  limited  or  appointed,  or  to  limit  any  other 
or  new  estate,  uses,  trusts  or  dispositions,  of  or  concerning 
the  premises  or  any  part  thereof:  and  whereas  by  indenture, 
bearing  date  the  fourteenth  day  of  October,  in  the  year  of 

our  Lord •^,  and  made,  or  mentioned  to  be  made 

between  me  the  said  M.  B.  of  N.  and  W.  of  the  one  part, 
and  T.  B.  of  S.,  in  the  county  of  E.  Esquire,  J.  L.  of  the 
parish  of  St.  J.  within  the  liberty  of  the  city  of  W.,  in  the 

county  of  M.,  Esq.,  and  E,  R,,  of  the  parish  of  St ,  in 

the  said  county  of  M.,  Elsq.,  of  the  other  part,  reciting  the 
said  hereinbefore  recited  indenture,  and  also  reciting  two 
several.other  indentures  made  subsequent  thereto,  whereby 
the  uses  of  and  concerning  the  said  premisecf)  in  and  by  the 
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said  first«*iiientioiied  indenture  limited  and  declared,  were  No.  35. 

altered  and  revoked  of  and  concerning  the  said  premises, 

Imt  subject  to  a  like  proviso  for  altering  and  revdcing  the 

same,  and  appointing  new  uses  as  in  the  said  first  recited 

Indenture  contained ;  I  the  said  M.  B.,  of  N.  and  W.,  in 

pursuance  of  the  said  power  to  me  reserved^  did  revoke  the 

uses  in  and  by  the  said  several  recited  indentures  declared 

of  and  concerning  the  said  premises,  and  did  limit,  appoint 

and  declare  the  same  premises,  to  and  for  the  uses  and 

trusts,  and  under  the  provisos  thereinafter  expressed  con* 

eeming  the  same ;  in  which  indenture  is  also  contained  a 

proviso,  that  it  should  and  might  be  lawful  to  and  for  me 

the  said  M.  B.,  of  N.  and  W.,  from  time  to  time,  and  at  all 

times  thereafter,  during  my  life,  by  any  deed  or  deeds  to  be 

by  me  executed  in  the  presence  of  two  or  more  credible 

witnesses,  or  by  my  last  will  in  writing,  or  codicil  thereto, 

to  be  by  me  signed  in  the  presence  of  two  or  more  credible 

witnesses,  to  revoke  or  alter  all  or  any  of  the  uses,  estates 

and  trusts  thereinbefore  limited  or  declared,  of  or  in  all 

or  any  of  the  premises,  and  to  limit  any  new  or  other  es^ 

tates,  uses,  trusts  or  dispositions  of  or  concerning  the  same^ 

so  revoked,  or  any  part  thereof:  and  whereas  I  have  made 

and  published  a  will  in  writing,  bearing  date  the  same  I4tli. 

day  of  October,  now  I  the  said  M.  B.,  of  N.  and  W.,  in 

pursuance. and  by  virtue  of  the  said  power  to  me  reserved 

and  given,  in  and  by  the  said  last-recited  indenture  of  tho 

14th  of  October,  in  the  year ,  and  all  and  every  other 

power  and  powers,  authority  and  authorities  to  me  given 
or  reserved,  or  me  in  anywise  enabling  in  this  behalf,  do  by 
this  my  codicil  revoke,  annul  and  make  void  all  and  every 
the  uses,  trusts,  estates,  limitations  and  appointments  in  and 
by  the  said  several  recited  indentures,  or  any  of  them,  !!•« 
mited,  created,  or  declared,  of  and  concerning  all  that  the 
said  manor  or  reputed  manor  of  L.,  with  the  rights,  mem« 
bers,  and  appurtenances  thereof,  in  the  said  county  of  B., 
and  all  the  said  messuages,  lands,  tenements  and  heredita-i 
ments  of  the  said  M.  B.,  of  N.  and  W.,  in  Id.  and  F.  afore* 
said,  or  either  of  them,  in  the  said  county  of.  B.,  in  and  by 
the  said  first-recited  indenture  of  release,  granted,  released, 
#r  cQjiveyed^  with  their  and  every  of  their  appurtenances  )• 

3 
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]Nfa  3d.  and  I  the  said  M.  B.  of  N.  and  W.,  in  panuanoe  of  and  by 
virtue  of  all  and  every  the  power,  See.  afiM^said,  do  direct, 
limit,  appoint  and  declare,  that  the  said  first-recited  is* 
denture  of  release,  and  the  grant  and  oonve3^an€e  thereby 
made  as  to  all  that  the  said  manor  or  reputed  manor  of 
L.,  with  the  rights,  members  and  appurtenances  thereof 
in  the  said  county  of  B.,  and  all  the  said  messuagea, 
Jands,  tenements,  aiad  hereditaments  of  me  the  said  M.  B.  of 
N.  and  W.,  in  L.  and  F.  aforesaid,  or  either  of  them,  in  the 
said  county  of  B.,  in  and  by  the  said  first-recited  indenture 
of  felease  granted,  released,  or  conveyed,  with  their  and 
every  of  their  appurtenances,  be  and  enure,  and  I  do  hereby 
give  and  devise  the  same  in  manner  following,  that  is  to  say. 
To  the  use  of  the  Honourable  H.  B.  Esq.,  commonly  called 

Lord  H.  B.,  brother  of  His  Grace  the  Duke  of ,  for  the 

term  of  his  natural  life,  without  impeachment.o^  or  for  any 
manner  of  waste ;  and  from  and  after  the  determination  of 
that  estate  by  forfeiture,  or  otherwise  in  his  lifetime,  then 
to  the  use  of  the  said  T.  B.,  I.  L.  and  E.  R.,  and  their 
heirs,  during  the  natural  life  of  the  said  H.  B.,  in  trust,  to 
preserve  the  contingent  remainders  hereinafter  limited  from 
being  defeated  and  destroyed,  and  for  that  purpose  to  make 
entries  or  bring  actions,  as  the  case  shall  require ;  but,  ne- 
vertheless, to  permit  and  suffer  the  said  H.  B.,  during  his 
natural  life,  to  receive  and  take  the  rents  and  profits  of  tne 
same  premises  to  his  own  use ;.  and  from  and  after  the  de- 
cease of  the  said  H.  B.,  to  the  use  of  M.  the  wife  of  the  said 
H«  B.,  for^he  term  of  her  natural  life,  without  impeach- 
ment of  qr  for  any  manner  of  waste;  and  horn  and  after 
the  determination  of  that  estate  by  forfeiture  or  otherwise, 
during  her  life,  to  the  use  of  the  said  T.  B.,  I.  L.  and 
E.  R.,  and  their  heirs,  during  the  natural  life  of  the  said 
M.,  in  trust  to  preserve  the  contingent  remainders  herein- 
after limited,  from  being  defeated  and  destroyed,  and  for 
that  purpose  to  make  entries  or  bring  actions,  as  the  case 
shall  require ;  but  nevertheless  to  permit  and  euflfer  the  said 
M?  during  her  life,  to  receive  and  take  the  rents,  issues  and 
profits  of  the  said  premises,  to  her  own  use :  and  fit>m  and 
after  the  decease  of  the  said  M.,  lo  the  use  of  the  first  son 
of  the  body  of  the  said  M.,  by  the  said  H.  B.,  begotten  in- 
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io  be  begottm,  and  the  heirs  male  of  the  body  of  such  fii^Bt  No.  55* 
90Uy  lawfully  issuing ;  and  for  de&ult  of  stich  issue,  to  the 
use  of  the  second,  third,  fourth,  fifth,  sixth,  sevrath,  eighth, 
ninth,  tenth,  and  all  and  every  the  other  son  and  sons  of  the 
body  of  the  said  M.,  by  the .  said  H.  B.  begotten  ^r  to  be 
begotten,  severally  and  successively,  one  after  another,  as 
they  shall  be  in  seniority  of  age  and  priority  of  birth,  and 
the  heirs  male  of  their  respective  bodies  lawftdly  issuing ; 
the  elder  of  such  sons  and  the  heirs  male  of  his  body,  being 
always  preferred,  and  to  teke  before  the  younger*  of  such 
sons,  aniil  the  heirs  male  of  hiR  and-  their  body  and  bodies ; 
and  for  default  of  such  issue  mate,  to  the  use  of  all  and 
every  the  daughter  or  dangfaters  of  the  body  of  the  said  M.^ 
bj  the  said  H.  B«  begotten  or  to*  be  begotten,-  as.  tenants  in 
common,  and  not  as  joint  tenants,  and  the  heirs  of  their 
several  and  respective  bodies  kwfully  issuing ;  and  fiiiling 
iasue  of  any  of  the  said  daughters,  to  the  use  ^  all  and 
every  other   such  daughter   or   daughters   as  tenants  m 
commoa,  and  not  as  joint-tenants,  and  the  heirs  of  the  re- 
spective body  or  bodies  of  such  other  daughter  or  daughters 
lawfully  issning ;  and  for  de&ult  of  such  issue,  to  the  use  of 
such  person  or  persons,  and  for  such  estate  or  estates,  and  in 
such  proportions  and  in  such  manner  as  she  the  said  M.,  whe- 
ther covert  or  sole,  shall,  by  any  deed  or  writing,  to  be  by  her 
sealed  and  delivered  in  the  presence  of  three  or  more' credi- 
ble witnesses,  or  by  her  last  will  in  writing,  qr  any  writing 
purporting  to  be   her  last,  will,  *  and  to  be  by   her  signed 
and  published  in  the  presence  of  a  like  number  of  wit- 
nesses, limit  and  appoint ;  and  in  deiai|}t  of  such  appoint- 
ment, then  to  the  use  of  my  own  right  heirs  for  ever :  pro- 
vided always,  and  my  will  and  meaning  is,  that  it  shall  and 
may  be  lawful  to  and  for  the  said.H.  B,,  and  after  his  de- 
cease to  and  for  the  said  M.  his  wife,  in  .case  she  shall  sur- 
vive him,  by  indenture  to  make  any  lease  or  leases  of  the 
premises,  for  any  term  or  number  of  years,  not  exceeding 
twenty-one  years  from  the  making  thereof,  so  as  upon  every 
such  lease  or  leases  there  be  reserved  and  knade  paya^de, 
during  the  continuance  of  the  said  respective  terms  thereby 
granted,  the  greatest  improved -yearly  rent  that  can  or  .may 

be  reasonably  had  for  the  same,  to  be  incident  to  and  go 

i 
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No.^.  along  with  the  remainder  or  rerersion  ea^ieetant  ofi  dudi 
leases  respectively,  and  so  as  such  leases  be  not  by  any 
express  words  therein  contained,  freed  from  impeackinM 
of  waste ;  and  so  also  as  diere  be  contained  in  every  sock 
leaae  or  leases  a  p<iwer  of  re-entry^  in  case  Ae  reM  or  renti 
thereupon  to  be  respectively  reserved,  or  any  part  thereof 
shall  be  behind  or  unpaid  by  the  space  of  twenty-one  days 
next  after  any  of  the  times  of  payment  therein  to  be  re8pe^ 
tivdiy  limited ;  and  so  as  the  respective  lessee  or  leaseei 
therein  named,  do  execute  a  counterpart  of  such  lease  or 
leases  respectively ;  and  I  do  hereby  ratify  and  confirm  all 
and  every  the  uses,  trusts,  estates,  limitations  and  appoint 
ments  in  aiid  by  thc^  said  recited  indenture  of  the  14th  of  Oc 

tober, J  limited,  appointed  or  declared,  of  or  concernii^ 

all  and  every  or  any  of  the  manors,  messuages,  lands,  te^ 
nements  and  hereditaments  therein  comprised,  except  aid 
other  than  the  said  manor  of  L.,  with  its  appurtenances,  aad 
the  lands,  tenements,  and  hereditaments  aforesaid,  in  L.  and 
F.  aforesaid,  or  either  of  them,  in  the  county  of  B.,  and  I  do 
also  hereby  declare,  that  my  said  will  in  writings  bearing  date 

the  14th  day  of  October, ,  and  this  codicil^  which  I  will 

shall  be  added  to  and  deemed  part  thereof  do  ccmtain  my 
last  will  and  testament.  In  witness  whereof  I  have  to  this 
codicil,  and  to  a  duplicate  thereof,  both  of  the  same  tenor 
and  effect,  each  contained  in  two  skins  of  pardiment,  set  ny 
hand  and  seal,  this  •> day  of^  &c. 
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No.  36. 


A  nuncupative  Will  committed  to  writing. 

T.  B.,  his  will  by  word  of  mouth,  made  and  declared  by 

him  on  the  ■  day  of ,  in  the  presence  of  ii8| 

who  have  hereunto  subscribed  our  names  as  witnesses  hereto. 
My  will  is  that,  &c. 


(The  very  words) 


I.  a 

IV*   9* 

F.  G. 


No.  37. 

Conthmon  and  Attestation  of  a  Will,  torUten  on 

severed  sheets. 

I  DO  hereby  make,  ordain,  constitute  and  appoint  A.  B* 
and  C.  D.,  executors  of  this  my  last  will  and  testament, 
hereby  revoking  all  former  wills  by  me  at  any  time  hereto- 
ibre  made,  and  do  declare  this  to  be  my  last  will  and  testa* 
roent.  In  witness  whereof  I,  the  said  T.  S.,  have  to  this 
my  last  will  and  testament,  contained  in  this  and  the  four 
preceding  sheets  (or  skins  of  parchment),  set  my  hand  and 
teal,  (to  wit)  my  hand  to  the  bottom  of  each  of  the  said 
four  sheets  (or  skins,)  and  my  hand  and  seal  to  this  last 
^heet  (or  skin,)  and  my  seal  at  the  top  of  the  said  sheets  (or 
skins)  where  all  the  said  sheets  or  skins  are  fixed  together, 
this day  of y  1755.  > 

The  writing  contained  in  this  and  the  four 
preceding  sheets  (or  skins)  was  signed 
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No.  37.  and  sealed  by  the  aboTe-named  T.  S., 

and  by  him  published  and  dedared  as 
and  for  his  last  will  and  testament  in 
the  presence  of  us,  who  have  hereunto 
subscribed  our  names  in  his  presnce, 
and  in  the  presence  of  each  other, 

N.  S. 
T.  B. 


No.  38. 
Common  Form  of  Attestation. 

SIGNED,  sealed,  published  and  declared  by  the 

above-named  J.  S.,  as  and  for  his  last  will  and 

testament,  in  the  presence  of  us,  who  have 

hereunto  subscribed  our  names  as  witnesses 

thereto,  in  the  presence  of  the  said  testator, 

•nd  in  the  presence  of  each  other. 

C.  D. 

O.  H. 


No.  39. 
Attestation  of  a  Codicil, 

SIGNED,  sealed,  and  published  by  the  said 
M.  B«,  of  N.,  as  and  for  a  cddieil  to  be  added 
to  and  be  considered  as  part  of  lier  last  will 
and  testament,  in  the  presence  of  us,  who  have 
subscribed  our  names  in  her  presence. 

p.  B. 
ILT. 


III.  SUPPLEMENTARY  MATTERS  AND  CASES 


tN   EtUCtBATION   01^ 


SOME  OP  THE  SUBJECTS  TREATED  OP 


IN  THESE  VOLUMES* 


THELLUSSON  v.  WOODPORD. 
WOODFORD  V.  THELLUSSON* 

13  Vezey  Jun.  209. 

Election  in  Equity. 

Vol.  I.  Chftp.  I.  Sect.  10.  The  subject  of  election  is  consider^ 
ed  in  the  part  of  this  treatise  here  referred  to,  only  in  refer-" 
ence  to  the  question,  whether  an  unexe<iuted  will  is  of  forc6 
to  raise  a  case  of  election  against  a  person  claiming  in  con* 
iradiction  to  the  will,  but  taking  a  benefit  in  the  personal  es- 
tate under  the  same  will.  The  case  of  Thellusson  v.  Wood* 
ford  involves  so  clear  an  exposition  of  the  general  doctrine, 
that  I  have  been  induced  to  give  it  a  place  here. 

«^ThewillofPeterThellusson,datedApril2,I796,devj8ing  wiii,di. 
all  his  estates,  manors,  &c.  at  Brodsworth,  and  other  places  '■.*^^*"f?' 
in  the  county  of  York,  and  all  the  messuages  or  tenements,  case- the 

TQl.  II.  ^  I 
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•haU  en-  lands,  hareditaments  or  premises,  for  the  purchase  whereof 
contracto  he  had  entered  into  any  contract,  or  contracts  in  writing, 
ditae^J^  with  the  benefit  of  such  contract  and  contracts  respectively, 
dT^bc^  and  all  other  his  real  estates,  whatsoever  and  wheresoever, 
the  con-  to  the  use  of  trustees,  their  heirs  and  assigns,  upon  the  trusts 
•nch  con-    after-mentioned,  contained  in  the  following  clause : 

be  carried  **  ^ '"  ^^  ^  ®^*^^  *"  ""J  life-time  enter  into  any  con- 
iDto  execn-  tracts  for  the  purchase  of  any  lands,  tenements  or  heredita- 

tioDy  and  » 

the  money  ments,  and  I  shall  happen  to  die  before  the  necessary  cod- 
Els  pcrton-  veyances  thereof  are  executed,  I  order  and  direct,  that  all 
■^  ?!j*^  and  every  such  contract  or  contracts,  so  entered  into  by  me 
convey  as  aforesaid,  shall  be  completed  and  carried  into  execution 
hit  tint-  l>y  niy  said  trustees  after  my  death,  and  that  the  purchase- 
^lii*^!  monies  for  such  respective  estates  and  premises  shall  be  paid 
to  the  nies  by  them,  by,  with,  and  out  of  my  personal  estate  and  elfects, 

of  his  will.         ,,./i,  1  ,  .11.  II 

The  heir  at  and  that  the  deeds  and  conveyances  thereto  respectively  sbaU 
intemC'^  be  ma^e  to  them,  their  heirs  and  assigns ;  and  that  they  and 

bequeath-  every  of  them  shall  stand,  remain,  and  be  seised  and  pos- 
ed to  him,  y.    11  .  .  J 

put  to  elec-  sessed  of  all  and  singular  the  premises  so  to  be  conveyed 
upon,  under,  and  subject  to  such  and  the  same  uses,  trusts^ 
limitations,  provisos  and  conditidhs,  as  are  in  and  by  this  my 
will  created,  expressed  and  declared^  of  and  concerning  the 
estates  hereby  directed  to  be  purchased  by  and  with  the 
aforesaid  residuum  of  my  estate  and  effects  in  the  manoer 
hereinbefore  mentioned.' 

^^  The  testator  within  a  month  before  his  death,  had  con- 
tracted for  the  purchase  of  real  estates  to  the  amount  of 
30,000/. 

^  The  bill  filed  by  the  trustees,  preyed,  that  the  trudts  of 
the  will  may  be  established ;  and  that  it  may  be  declared, 
whether  Peter  Isaac  Thellusson,  as  heir  at  law  of  the  tes- 
tator, is  or  is  not,  entitled  to  such  parts  or  particulars  of  hii 
real  estate,  as  v^re  conveyed  to  him  after  making  his  will; 
and  also  to  such  particidars.of  hiH  real  estates  as  were  pur- 
chased, contracted,  or  agreed  to  be  purchased  by  tlie  testator, 
after  making  his  will ;  and  to  have  such  of  the  said  contracts 
as  remained  unperformed  at  his  decease,  completed  for  the 
benefit  of  his  said  heir  at  law,  and  to  have  the  purchase- 
money  paid  out  of  the  personal  estate  of  the  testator ;  and 
particidarly^  that  it  may  be  declared,  whether  the  heir  is  en- 
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titled  to  sudh  last-mentioned  real  estates^  and  also  to  the  le^ 
gacies  and  bequests  in  the  will :  and,  if  not,  then  thslit  he 
may  be  put  to  his  election. 

"  The  decree,  dismissing  the  bill  filed  by  the  widow  and 
children  of  the  testator,  as  fat*  as  it  ought  to  have  the  trusts 
of  the  will  declared  Toid,  and  establishing  the  will,  giving  di- 
rections for  carrying  the  trusts  into  execution,  and  declaring 
&  trust,  as  to  the  estates,  contracted  for  by  the  testator,  after 
the  date  of  his  will,  for  the  heir,  reserving  the  question, 
whether  he  would  be  entitled  to  the  personal  bequests,  hav- 
ing been  affirmed  by  the  house  of  JLords  upon  appeal,  the 
question  of  election  was  brought  forward  upon  the  petition 
of  the  trustees. 

The  Lord  Chancellor, 

\ 

^^  The  prayer  of  the  bill,  filed  by  the  heir  at  law,  with  re- 
ference to  this  point,  is .  in  efiect,  that  the  personal  estate  of  * 
the  testator  shall  be  applied  to  the  completion  of  these  con- 
tracts, directed  by  the  will  to  be  carried  into  execution,  for 
the  benefit  of  the  heir ;  and  that  he,  in  opposition  to  the 
will,  may  take  as  heir  those  estates  so  contracted  for ;  an4 
the  trustees  may  stand  seised  to  his  use,  instead  of  the  usef 
of  the  wiU.    I  give  the  judgment,  which  I  find  myself  bound 
to  give,  with  some  reluctance ;  considering  this  will  as  die? 
tated  by  feelings,  not  altogether  consistent  with  convenience* 
But  this  appears  to  me  to  be  a  case  of  election.    The  jurist  A  p^noo 
diction  exercised  by  this  court,  compelling  election,  may  b^  claim'ui 
thus  described.    A  person  shall  not  claim  an  interest  under  ^"^t**^"^ 

.    .  nnder  an 

an  instrument  without  giving  full  efiect  to  that  instrument,  instrument 
as  far  as  he  can.  If  therefore  a  testator,  intending  to  disn  giving  fuU 
pose  of  his  property,  and  making  all  his  arrangements  under  af^Vas^^ 
the  impression,  that  he  has  the  power  to  dispose  of  all,  that  ^^  ^^^ ;  re- 

..  ...t..  Bouncing 

is  the  subject  of  his  will,  mixes  in  his  disposition  property,  any  right 
that  belongs  to  another  person,  or  property  as  to  which  ty '^wWch" 
another  person  has  a  right  to  defi^t  his  disposition,  giving  ^^"|^  ^^ 
to  that  person  an  interest  by  his  will,  that  person  shall  not  posiUon. 
be  permitted  to  defeat  the  disposition,  where  it  is  in  his 
power,  and  yet  take  under  the  will.    The  vikason  is  the  im- 
plied condition,  that  he  shall  not  take  both ;  and  the  conse- 

Si2 


48i  appendix  of  additional  Cases. 

quence  follows,  that  there  must  be  an  election ;  for  thoogli 
the  mistake  of  the  testator  cannot  affect  the  property  of 
another  person,  yet  that  person  shall  not  take  the  testaUNr*9 
property  unless  in  the  manner  intended  by  the  testator. 

^^  This  is  the  proposition.  But  it  has  been  said,  that  when 
a  testator  by  his  will  attempts  to  give  that,  which  is  not  his 
property,  but  lyhich  he  supposes  to  be  his,  forming  his  di^ 
ferent  dispositions  upon  that  mistake,  non  constat,  what  he 
would  have  done,  had  he  been  aware  of  the  true  state  of  the 
circumstances.  The  best  answer  to  that  was  given  by  Lord 
Alvanley,  in  the  case  of  Whistler  v,  Webster ';  that  no  man 
shall  claim  any  benefit  under  a  will  without  conforming,  as 
fiir  as  he  is  able,  and  giving  effect  to  every  thing  contained 
in  it,  whereby  any  disposition  b  made,  shewing  an  intention 
that  such  a  thing  shall  take  place;  without  reference  to  the 
circumstance,  whether  the  testator  had  any  knowledge  of  the 
extent  of  his  power  or  not ;  nothing  can  be  more  dangerous 
than  to  speculate  upon  what  he  would  have,  if  he  had 
known  one  thing  or  another :  it  is  enough  to  say,  he  had 
such  intention ;  and  the  court  will  not  speculate  upon  what 
he  would  have  done  in  the  different  cases  put :  if  the  instru- 
ment  is  such  as  to  indicate  what  the  intention  was,  the  only 
question  is,  did  he  intend  the  property  to  go  in  such  a  man- 
ner :  not,  whether  he  had  power  to  do  so,  and  would  have 
done  it,  had  he  known,  he  could  not  without  a  condition  im- 
pose upon  another  person  :  whether  he  thought  he  had  the 
right,  or,  knowing  the  extent  of  his  authority,  intended  by  an 
arbitrary  execution  of  power  to  ejtceed  it,  no  person,  taking 
tinder  the  will,  shall  disappoint  it.  ' 

'^  In  every  case  of  election  there  must  be  an  intention  to 
dispose  of  that,  over  which  that  person  has  no  power  of  dis^ 
position.  That  is  the  circumstance  that  creates  election. 
The  testator,  with  this  peculiar  object,  the  application  of  his 
personal  estate  to  the  acquisition  of  great  landed  property, 
was  not  aware  of  the  distinction  between  real  and  personal 
estate ;  and  therefore  conoeivcd,  that  under  this  direction  of 
iris  will  as  to  his  futare  contracts  for  purchases,  his  trustees 

•  a  Vc«.  Jon.  367. 
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would  be  legally  seised  according  to  the  uses  of  his  will. 
As  he  had  not  the  power  to  make  that  disposition,  (he  heir 
takes  those  estates  that  cannot  fzas  by  the  will :  but  tho 
testator  not  being  aware  of  that,  gives  considerable  interests 
to  his  heir ;  but  gives  those  interests  under  the  conception 
that  the  whole  property  and  arrangement  were  subject  to  his 
eontroul ;  and  upon  that  ground  the  principle  of  election 
must  prevail. 

^  In  Noys  v.  Mordaunt  %  the  testator  imagined  he  had 
power  over  the  estate ;  which  was  in  settlement ;  and  the 
liord  Keeper  put  the  decision  upon  the  implied  condition. 
That  ease  was  followed  by  Streatfield  v.  Streatfield  %  and  se« 
▼eral  cases,  down  to  Sheddon  v.  Goodrich  \  The  difficulty 
upon  a  plain,  simple  principle  first  occurred  in  the  case  of 
Hearle  v.  Greenbank  ":  but  I  do  not  apprehend  that  this 
case  will  be  embarrassed  by  that  decision.  Lord  Hardwicke 
held  that  the  act  of  the  infant  had  no  effect ;  that  there  was 
no  disposition  as  to  the  real  estate ;  and  therefore  a  case  of 
election  did  not  arise. 

^^  This  is  the  case  of  a  man  having  a  clear  right  to  dis« 
pose  by  will  both  of  his  real  and  personal  estate :  but  his 
disposition  &ils  as  to  these  real  estates  by  his  ignorance  of 
the  distinction  that  a  will  of  a  subsequent  date  was  neces- 
sary. There  is,  therefore,  as  in  the  case  of  Hearle  v.  Green- 
bank',  no  will  that  can  touch  these  real  estates.  As  to  the 
ease  of  a  devise,  with  two  witnesses  only,  the  intention  is  as 
plain  as  in  Noys  v.  Mordaunt  ':  why  then  should  not  the 
court  say  in  the  former  case,  the  intentian  is  clear ;  but  can- 
not as  to  the  real  estate  have  legal  effect,  from  the  omission 
of  a  third  witness  hf  mistake ;  as  in  the  othc;^  case  the  de- 
visor attempts  through  mistake,  to  devise  an  estate  which  is 
in  settlement,  or  belongs  to  another  person.  The  opinion 
of  Lord  Hardwicke  I  take  to  be  this.  A  devise  of  real  es- 
tate is  considered  as  a  matter  of  so  much  solemnity  and  im- 
portance, that  the  law  will  not  accept  proof  of  the  act, 
without  the  evidence  of  three  witnesses.    If  not  so  prov^d^ 


TV  only 
instancetof 
limitingthtt 
principle 
ofeiectiony 
are  ist,  an 
attempt  to 
devise  by  a 
will  not 
duly  exe- 
cuted: 
srdly,  an 
attempt  to 
demise  by 
aniafiuit* 


»2  Vera.  581. 

«8  Vez.  Juii.481. 

*  1  Ye2.  208.    3  Atk.  695. 


•  For.  176. 

•  1  Vez.  298.     1  Atk.  695. 
•2  Vern,  58J. 
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it  is  nothing :  it  cannot  receive  notice.  The  intention  can- 
not  be  represented ;  for  it  cannot  be  presumed,  and  there  is 
no  evidence ;  the  will  not  being  executed  with  the  scrfaiH 
nity  prescribed  by  the  law  as  to  real  estate  cannot  be  readi 
the  court  cannot  see  any  devise  of  real  estate :  and  there* 
fore,  as  the  estate  does  not  appear  to  be  devised  away  firom 
the  heir,  no  act  appearing  to  be  done,  as  in  this  case  the  act 
does  appear  to  be  done  by  Mr.  Thellusson,  the  heir  cannot 
in  that  case  be  put  to  election. 

.  ^^  The  case  of  Hearle  v.  Greenbank "  stands  upon  the  saoM 
ground :  an  infant  under  the  statute '  not  having  a  right  to 
dispose  of  real  estate.  The  court  cannot  look  at  the  will. 
It  is,  from  the  incapacity  of  the  person  who  frames  it,  con- 
sidered as  no  instrument. 

^  These  are  the  only  instances  in  which  the  principle  has 
been  limited.  It  cannot  be  argued  that  it  does  not  reach  aa 
heir  at  law.  Lord  Hardwicke  would  not  put  the  case  of  an 
heir  at  law  by  way  of  illustration,  if  the  heir  could  not,  an* 
der  any  circumstances,  be  put  to  election  (I),  The  principle 
of  election  is  plain  and  intelligible ;  that,  if  a  person  being; 
about  to  dispose  of  his  own  property,  includes  in  his  dispo- 
sition, either  from  miiitake  or  not,  property  of  another,  an 
implication  arises,  that  the  benefit  under  that  will  diall  be 

MVez.298.     3Atk.  695. 

*  Stat.  32  lien.  8.  c.  1.  34  Hen.  8.  c.  5. 


(1)  '^  The  case  of  a  de?ise  to  the  heir  of  an  estate,  which  he  would 
have  by  descent,  if  no  will  was  made,  and  to  another  person,  of  an 
estate,  of  which  the  heir  is  seised  in  his  own  right,  is  pat  by  Sir 
Samuel  Romiily,  (ante,  Vol.  IX.  374.  Rich  v,  Cockeli,)  as  said  to 
be  a  case  of  election.     Mr.  Sugden  (Law  of  Vendors  and  Purcfaa'* 
sers  of  Estates,  edit.  ^.  1^8,  9.  note  3.)  has  found  a  precise  deci« 
sion  of  the  point  accordingly,  against  the  heir :  Anon.  Gilb.  £q* 
Rep.  15.     In  that  instance  it  maj  be  observed,  the  heir  took,  not 
under  the  derise,  bat  by  his  better  title,  descent.     The  derisor, 
however,  devising  the  estate  to  him,  most  be  conceived  to  be  aware 
of  his  power  to  devise  it  away  ;  and  the  condition  was  accordingly 
implied."    Note  by  the  Reporter. 
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taken  upon  the  terms  of  giving  effect  to  the  whole  disposi- 
tion. Mr.  Thellusson's  heir  takes  these  estates,  as  if  his 
father  had  not  made  a  will :  but  my  opinion  is,  that  he  cannot 
also  take  what  is  given  to  him  by  the  wilL  He  must  there- 
fore elect" 

While  we  are  upon  this  subject  the  Reader  may  be  re- 
minded, that  the  mere  recital  of  an  erroneous  conception  of 
rightj  is  no  devise  by  implication,  so  as  to  raise  a  case  of 
election,  as  against  the  person  having  the  right,  and  also 
taking  a  benefit  by  the  will ;  but  it  seems  the  testator  must, 
by  positive  attempt  to  dispose,  make  his  intention  clear  \ 


SLATTER  V.  NORTON. 
16  Veaey  Jun.  197. 

What  Words  are  necessary,  to  pass  Leases  renewed 

after  the  making  of  a  WVl. 

Vol.  I.  p.  21 1.  THE  Reader  will  find  that  in  the  above- 
mentioned  case,  the  present  Master  of  the  Rolls,  Sir  Wil- 
liam Grant,  holds  with  Sir  John  Strange  in  Rudstone  v. 
Anderson,  that  the  words,  ^<  all  my  lease,  &c."  and  <^  all  my 
estate  or  interest  in  my  lease,  &c."  are  only  commensurate 
phrases,  and  that  the  future  words  adverted  to  by  Lord 
Hardwicke,  in  Abney  v.  Milner,  as  ^^  all  my  interest  to  camcy 
&C."  are  necessary  to  pass  the  interest  acquired  by  the  re* 
newal  of  a  lease  after  a  will  made. 

*  Dashwood  v.  Peyton,  18  Vez«  Jim.  27. 
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SHEATH  r.  YORK. 
1  Yezey  and  Beaines,.S90. 

Revocation  by  Marriage  and  the  birth  of  Children. 

Vol.  I.  p.  347,  IN  the  above  case  a  restriction  was 
adopted)  in  regard  to  devises  of  real  estate,  as  to  the  ques* 
tion  of  revocation  by  a  second  marriage,  and  the  birth  of  a 
child  or  children,  where,  at  the  death  of  the  testator,  child«> 
ren  by  the  first  marriage  are  in  existence,  which  introduces 
a  new  and  important  feature  into  the  doctrine  treated  of  in 
the  17th  section  of  the  Ist  cliapter  of  Vol.  h  of  this  treatise. 
The  case  is  as  follows :  & 

Testator,  a  ^  Henrv  Clarke  by  his  will  gave  to  trustees  all  his  real 
having  a*  (uid  personal  estate  upon  trust  to  sell ;  and  after  payment 
SanffhtcM?  ^^  ^^^  ^^^  debts,  Sec.  to  place  out  the  residue  of  the  monies, 
*y  ^*^|  arising  from  such  sale  on  government  or  other  security,  and 
real  and  pay  the  interest,  &c.  towards  the  maintenance  and  education 
eftetes^in  ofhis  SOU  John,  -and  daughters  Mary  and  Elizabeth,  until 
>^  to*"**"  *^^y  should  attain  twenty-one,  i^nd  then  to  pay  the  principal 
debts,  for  equally  unto  and  amount  his  said  children  :  but  in  case  all 
reu,  and  in  his  said  children  should  die  under  age  and  without  leaving 

Stpfrdcathi  i^^^>  *^^°  ^P^"  ^^^^^  *^  P^Y  ^®  residue  unto  his  cousins, 
orer.  Mar-  Peregrine  Clarke,  Henry  Clarke,  and  Mary,  the  wife  of 

Tiafc  and 

the  birth  of  Joseph  Fowdrell :  and  he  appointed  his  trustees  executors. 
SeldTa  re-*^'  ^^^  guardians  of  his  children. 

A^  wi?r^^     ^  '^^  ^^®  *™®  of  making  his  will  the  testator  was  a  widow- 
the  Eccie-   er,  having  the  three  children  only,  named  in  his  will.  He  af- . 
Coort,  (a-   terwards  married  a  second  wife,  by  whom  he  had  issue  one 
SraeVde-  daughter.    He  died  in  November,  1810 ;  and  his  son  John 
rision)  not  Clarke  died  an  infant,  in  September,  181 L 

a  revoca-  . 

tion  of  the      ^'  A  suit  having  been  instituted  in  the  Prerogative  Court 

the  rcaTes-  of  Canterbury,  that  Court  decreed,  that  the  will  was  revoked 

^^^  by  the  subsequent  marriage  and  birth  of  the  child.    A  bill 

was  then  filed  by  some  of  the  simple-contract  creditors  of 

the  testator,  against  the  executors  and  trustees  of  (he  testis* 
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tor,  his  two  daughters  by  the  first  marriage^  and  those  ia 
remainder,  &c*  praying  an  account,  payment,  and  sale. 

The  Master  op  the  Rolls. 
«  Long  after  it  had.  been  settled  by  decisions  of  the  Eccle-  JJ^J/Jg 
eiastical  Court,  with  the  concurrence  of  Common  Law  of  a  child 
Judges,  sitting  in  the  Court  of  Delegates,  that  marriage  revoeation 
and  the  birth  of  a  child  would  amount  to  a  revocation  of  a  penoBai^^ 
will  of  personal  property,  it  remained  a  doubt,  whether  t^P**^' 
such  an  alteration  of  circumstances  woqld  have  the  same  Tiseofiaad 
epeet  with  regard  to  a  wi^  of  real  estate  :  but  it  is  now  set«*  ^oked  by 
tied,  that  even  a  devise  of  land  may  be  revoked  by  what  {"^^^m 
liOrd  Kenyon,  in  the  case  of  Doe  on  the  demise  of  Lanca*  «  total 
shire  v.  Lancashire  %  calls  '  a  total  change  in  the  situation  the  sitaa- 
of  testator's  family/    What  shaU  be  deemed  such  a  total  f^\,y^  ^/^ 
change,  may  be  matter  of  controversy  in  each  new  case :  but  "^^^j^  the 
all  the  cases,  in  which,  hitherto,  wills  of  land  have  been  set  no  children 
aside  upon  this  doctrine,  have  been  very  simple  in  their  cir-  *f  tiie  wuii 
cumstances;  andsuchas,when  the  doctrine  was  once  received.  j[''"j"y* 

'  '  '  nagc  and 

could  admit  of  no  doubt  with  respect  to  its  application.    In  the  birth  of 
all  of  them  the  will  has  been  that  of  a  person,  who,  having  no  npon  an 
children  at  the  time  of  making  it,  has  afterwards  married,  and  eoQ^i^ion 
had  $tn  heir  bom  to  him.    The  effect  has  been  to  let  in  such  that  tiic 

will  should 

after-born  heir,  to  take  an  estate,  disposed  of  by  a  will,  notoperate 
made  before  his  birth.    The  condition,  implied  in  those  e?eDk 
cases,  was,  that  the  testator,  when  he  made  his  will  in  fa- 
vour of  a  stranger,  or  more  remote  relation,  intended,  that 
it  should  not  operate,  if  he  should  have  an  heir  of  his  own 

lK>dy. 

^^  Ii)  this  case  there  is  no  room  for  the  operation  of  such  a 
condition  ;  as  this  testator  had  children  at  the  date  of  the 
will ;  of  whom  one  was  his  heir  apparent ;  who  was  alive 
at  the  time  of  the  second  marriage,  of  the  birth  of  the  child* 
ren  by  that  marriage,  and  of  the  testator's  death.  Upon  no 
rational  principle,  therefore,  can  this  testator  be  supposed  to 
have  intended  to  revoke  his  will  on  account  of  the  birth  of 
other  children;  those  children  not  deriving  any  benefit 
whatsoever  from  the  revocation ;  which  would  have  operated^ 

S  Term  Reo.  5Si. 
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only  to  let  in  the  eldest  son  to  the  whole  of  that  estate  whicli 
he  had  bj  the  will  divided  between  that  eldest  son  and  the 
other  children  of  the  first  marriage. 

^^  It  is  true,  the  Ecclesiastical  Court  has  decided,  that  tbe 
will  was  revoked  as  to  the  personal  estate :  that  is,  in  oppo- 
sition to  their  decision  in  Thompson  v.  Sheppard,  in  1779; 
where,  under  circumstances  precisely  the  same,  tiie  will  was 
held  not  revoked  even  as  to  the  personal  estate.  There  was 
in  that  case  an  appeal  to  the  Delegates,  but  it  was  not  pro- 
secuted. The  revocation  however,  as  to  the  personal  estate, 
had  an  efiect,  which  might,  perhaps,  have  been  intended  by 
the  testator :  that  of  letting  in  the  after-born  children  with 
those  of  the  first  marriage :  but  the  principle  of  the  decision 
has  no  l>earing  whatsoever  upon  the  devise  of  the  real  estate ; 
which,  according  to  my  opinion,  stands  unrevoked*^ 


DOE,  ex.  dem.  CALKIN,  v.  TOMKINSON  AND 

OTHERS. 

S  Maule  and  Selwyn,  165. 

What  contingent  Estates  are  devisable,  and  of  the 
effect  of  the  word  '  survivor/  added  to  words  cre- 
ating a  tenancy  in  common. 

Dtvift  of       <<  EJECTMENT  brought  on  the  joint  demise  of  8.  Cal- 

and  peno-  ^^  ^^^  ^^^^  ^^  ^^^^9  ^'  M^Cormac  and  Anne  bis  wlfe^ 
o^  estate  ^Qj  j^  Cartlich  and  Sarah  his  wife,  for  a  messqage  and  land 
ever  and  in  the  parish  of  Dilhorn,  in  the  county  of  Staffi>rd.  Pl^ 
eTer^e^aai-  not  guiltj.  At  the  trial  at  the  Stafford  Lent  assizes,  18^^ 
iL^n  M.  ^  verdict  was  found  for  the  plaintiff,  subject  to  the  opimon 
and  £.,  or  of  the  court,  on  the  fi)llowipg  case : 
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"On  the  7th  of  September,  1802,  John  Tomkinson  being  ^^^^^  ^^^ 
seised  in  fee  of  the  premises  in  question,  by  his  will,  after  them,  and 
directing  his  debts  and  flmeral  expences  to  be  paid,  deyised  poiedofby 
thus  :  <  My  will  and  desire  is,  that  all  my  real  and  personal  f^^  ^'J^; 
estate  wheresoever  and  whatsoever,  be  left  equally  to  my  may  by 

'  ,1  willdevite: 

sisters,  Mary  and  Elizabeth  Tomkinson,  of  Forsbrooke,  or  held  that 
to  the  survivor  of  them,  and  to  be  disposed  of  by  the  sur-  ^jj  *|j*^*" 
▼ivor,  as  she  may  by  will  devise,*  and  made  his  said  sis-  ^^^"^jj*^ 
ters  his  executrixes.    The  testator  died  in  1810,  leaving  the  common  ia 

wee  *  uof 

said  Mary  and  Elizabeth  (who  thereupon  took  possession  of  supposing 
the  estate)  and  also  another  sister,  Anne,  him  surviving.  JJnJ^^^i^ 
Afterwards,  on  the  9th  of  July,  1810,  Mary  made  her  will,  ?>™™on. . 

for  life  with 

and  thereby  devised  all  her  messuages,  lands,  tenements,  acontia- 
hereditaments,  and  real  estates  whatsoever,  situate  at  Fors-  m^nd^in 
brooke,  or  elsewhere  in  the  county  of  Stafford,  to  her  sisters  ^^^  ^P  *^® 

'  ^  ^  iurvivor, 

Elizabeth  and  Anne,  successively  for  life,    and  from  and  or  with  a 
after  the  decease  of  the  survivor  of  them,  she  devised  all  ^^survi- 
8uch  part  of  her  real  estate  which  was  devised  to  her  by  the  ^^|[  ^f  Ihi 
will  of  her  late  brother  J.  Tomkinson,  to  the  defendants,  ^e  by  will, 
their  heirs  and  assigns,  as  tenants  in  common,  and  not  as  a  contia. 
joint  tenants.    Elizabeth  Tomkinson  was  living  at  the  time  maind'eVa« 
when  Mary  made  this  will.     Mary  survived  both  E.  and  A.  wasdevisap 

.  .  •  .        ble  by  a 

Tomkinson,  but  died  without  having  re-published  her  will,  will  made  « 
The  lessors  of  the  plaintiff,  Jane,  Anne,  and  Sarah,  are  the  theiifeiime 
heirs  at  law  of  Mary,  and  also  of  John,  Elizabeth,  and  ^f^^^  ^^'^ 

*"  '  '  sisters,  nor 

Anne  Tomkinson.  was  the 

''  The  question  for  the  opinion  of  the  court  is,  whether  the  execntedT 
plaintiff  is  entitled  to  recover ;  if  the  court  shall  be  of  opi-  ^^^^^^^ 
nion  that  he  is  entitled,  the  verdict  is  to  stand ;   if  not,  a 
nonsuit  is  to  be  entered, 

'  ^^  Lord  Ellen  BO  ROUGH  C.  J.  It  may  be  somewhat  dif- 
ficult, upon  a  will  framed  like  this,  to  say  what  the  estate 
given  by  it  is ;  but,  it  is  not  equally  so,  to  say  what  it  is 
not.  If  it  be  not  a  tenancy  in  common  in  fee,  it  is  clear  that 
the  defendants  are  not  entitled  to  any  part,  under  the  will 
of  M.  Tomkinson.  Now,  to  put  this  construction  on  the 
will  of  J.  Tomkinson,  would  defeat  the  intention  of  the 
testator,  because  his  intention  was  to  give  the  whole  to  tiie 
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survivor.    But  then  it  i$  said,  that  this  is  a  contingent  re^ 
mainder  to  the  survivor,  and  such  as  is  devisable ;  but  sop- 
posing  it  to  be  a  contingent  remainder,  1  think  it  cannot  be 
considered  as  devisable,  because  the  person  who  is  to  take, 
is  not  in  any  degree  ascertainable  before  the  contingency 
happens ;  it  cannot  be  said  in  whom  the  interest  is,  during 
the  lives  of  the  two  sisters,  nor  consequently  that  it  is  in 
either  of  them  during  that  period ;  and  it  is  only  in  the  event 
of  survivorship  that  it  becomes  c^lain.    Admitting  there? 
fore,  the  enlarged  construction  put  on  the  statute  of  wills  by 
Liord  Kenyon  and  the  other  Judges  in  Roe  v*  Jones,  how 
*  can  a  person  be  said  to  have  a  contingent  interest,  when  it 
is  uncertain  whether  he  is  the  person  who  will  be  entided  to 
have  it  or  not*    And  as  to  the  case  cited  from  Viner,  to 
shew,  that  if  this  be  a  power  to  the  survivor,  it  has  been 
well  executed,  the  distinction  between  that  case  and  the 
present  is,  that  there  the  power  was  given  to  a  designated 
,  person  to^  be  executed  upon  a  contingency ;  here  it  is  given 

to  a  contingent  person.    Therefore,  without  determining 
what  the  precise  estate  given  is,  it  appears  to  me  sufficient  tQ 

$ay  that  the  defendants  are  not  entitled* 

« 

<^  Le  Bi«anc  J.  The  defendants  must  support  their  case 
by  shewing  that  this  was  a  tenancy  in  common  in  fee,  or 
such  a  c<intingent  interest  as  was  devisable  by  M.  Tomkin- 
son.  On  reading,  the  words  of  the  will,  I  think  it  is  impos- 
sible to  say  that  it  is  the  first,  without  rejecting  material 
words.  The  words  are,  ^that  all  my  real  and  personal 
estate  be  left  equally  to  my  sisters,  Mary  and  Elizabeth,  or 
to  the  survivor,  and  to  be  disposed  of  by  the  survivor  as  she 
may  by  will  devise/  In  order  to  construe  this  to  be  a  te- 
nancy in  common,  it  would  be  necessary  to  strike  oat  the 
words,  ^  to  the  survivor,  and  to  be  disposed  of  by  the  survi* 
.  vor,'  which  are  inconsistent  with-  a  tenancy  in  common, 
and  thus  to  take  away  from  the  survivor  the  power  of  dis* 
posing  of  it.  But  as  it  is  impossible  to  reject  such  maternl 
words,  so  we  cannot  intend  that  the  devisor  meant  to  gi^e 
a  tenancy  in  common  in  fee.  Upon  a  will  framed  like  this^ 
I  should  perhaps  feel  great  difficulties  in  determiaiog  what 

3 
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« 

precise  estate  was  given,  but  I  think  it  is  quite  clear,  that 
we  cannot  put  that  construction  on  it  which  would  reject 
material  words. 

"  Dasipier  J.  In  Selwyn  v.  Selwyn,  the  person  who  wa$ 
to  take  was  apparent;  there  was,  therefore,  persona  desig* 
nata ;  and  so  it  is  evident  Lord  Mansfield  considered,  from  . 
what  he  said  of  that  case  in  Roe  r.  Griffiths.  I  am  not 
aware  of  any  decision  which  reaches  a  case  where  the  per- 
son is  uncertain. 

PerCuriadi,  Judgment  for  the  Plaintiff*'* 


WILKINSON  V.  ADAM. 
1  Vezey  and  Bearaes,  4SS. 

JSatural  Children — uifder  what  words  entitled. 

The  opinions  of  the  judges,  and  the  judgment  of  the  Lord 
Chancellor  will  inform  the  Reader  sufficiently  of  the  circum- 
stances, and  points  of  the  case. 

^  The  following  written  opinion  was  sent  by  Baron 
Thompson,  and  the  Justices  Le  Blanc  and  Gibbs,  to  the 
Lord  Chancellon 

^^  The  question  to  which  our  present  opinion  will  be  icon- 
fined,  is,  whether  the  three  natural  children  of  John  Wil- 
kinson, by  Ann  Lewis,  born  before  the  making  of  his  will  of 
November  S9th,  1806,  are  entitled  to  take  his  real  estate  by 
force  of  that  will  alone. 

^^  The  facts,  out  of  which  this  question  arises,  are  these  : 
Mr.  Wilkinson  being  seised  of  a  very  considerable  real  es- 
tate, and  possessed  of  personal  property  to  a  very  large 
amount,  on  the  S9th  November  1806,  made  his  will,  duly 
executed  and  attested  for  passing  real  estates.  At  this  time 
he  had  a  wife,  Mary  Wilkinson,  still  living,  but  no  children 
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by  her.  A  woinan  of  the  name  of  Ann  Lewis  was  hvin^ 
with  him,  bv  whom  be  had  three  natural  children :  Manr 
Ann,  born  July  7th,  1803 ;  Jonina,  born  August  6th,  1805; 
and  John,  born  October  8th,  1806.  AH  these  children,  at 
the  time  when  the  testator  made  his  will,  bad  acquired 
the  character  and  reputation  of  being  his  natural  childreo 
by  Ann  Lewis.  Tlie  testator's  wife,  Mary  Wilkinson,  died 
in  December  1806.  Subsequent  to  her  death,  the  testator 
re-published  his  will,  in  the  presence  of  three  witnesses.  On 
the  14th  of  July  1808,  the  testator  died,  leaving  the  said 
Ann  Lewis,  and  his  said  three  natural  children  by  her,  sur- 
viving him. 

"  From  the  material  parts  of  this  will,  as  tbey  bear  upon 
the  present  question,  we  think  it  most  certainly  appears  thai 
the  testator  meant  the  above-mentioned  devise  to  operate  io 
favour  of  his  illegitimate  children,  born,  and  to  be  bom,  b; 
Ann  Lewis,  and  that  he  had  illegitimate  children  only  in 
his  contemplation. 

"  The  manner  in  which  he  describes  the  children  them- 
selves, and  Ann  Lewis,  their  mother,  as  living  with  him,  whilst 
his  wife  was  then  alive,  the  mode  in  which  he  appoints  her 
guardian  of  such  children,  the  limiting  her  annuit}',  and  the 
compensation  for  the  guardianship,  to  the  time  of  her  coriti' 
nuing  single  and  unmarried,  togetlier  with  many  other  pass- 
ages in  the  will,  appear  to  us  to  place  this  intention  beyond 
all  possible  doubt. 

<^  It  has  been  said  that  the  testator  might,  when  he  made  his 
will,  have  looked  to  the  possibility  of  his  wife's  dying  before 
him,  of  his  marrying  Ann  Lewis,  and  of  his  having  children 
by  her;  and  that  such  children  may  have  been  the  objects  of 
his  intended  bounty,  under  the  above  bequest :  but  it  is  im- 
possible for  any  man,  looking  through  the  whole  of  this 
will,  to  suppose  that  he  entertained  any  such  intention ;  or 
that  he  had  any  such  objects  in  view  ;  and  it  is  obserraUe; 
that  he  has  evidently  contemplated  a  state  of  things,  in 
which  the  event  of  bis  marriage  with  Ann  Lewis  would  have 
been  impossible ;  and  yet  his  children  by  her  are  still  to  take, 
for  he  has  bequeathed  his  mansion-house  at  Castle-Head,  and 
certain  other  parts  of  his  property,  to  his  wife  for  her  lifey 
and  after  her  decease  to  Ann  Lewis,  for  her  life,  and  afie' 
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the  decease  of  both,  to  his  chiUren,  hj  Ann  Lewis.    Now, 
supposing  these  several  bequests  to  tadie  place  in  the  order 
in  which  they  stand,  the  wife  W  the  testator  mnst  have  sur- 
vived him,  and  bis  children  by  Ann  Lewis  must  consequently 
have  been  illegitimate.    We  think  therefore,  that  his  illegi-^ 
timate  children,  born,  and  to  be  born  of  Ann  Lewis,  were 
the  intended,  and  probably  the  sole  intended  ol^ects  of  his 
bounty.    We  also  think,  that  if  he  had  any  illegitimate 
children  by  her,  after  his  will  was  made,  such  future  cbild^ 
ren  could  not  hate  taken  for  the  reason  which  is  to  be  found 
in  all  the  authorities  upon  this  subject ;  that  an  illegitimate 
child  can  only  take  by  his  reputed  name  of  child ;  and  that, 
until  he  is  bom,  he  cannot  acquire  that  name  by  reputation. 
^^  But  with  respect  to  the  three  children,  who  were  born  be* 
ibre  the  making  of  the  will,  the  depositions  pi*oye  most  abun- 
dantly, that  they  had  then  acquired  the  reputation  of  being 
the  children  of  the  testator,  by  Ann  Lewis ;  and  thinking  for 
the  reasons  above  given,  that  they  were  th(S  intended  objects 
of  the  testator's  bounty,  we  think  that  they  are  intended  to 
take  the  real  estate  under  the  will  itself,  without  the  aid  or 
explanation  of  any  oflier  papers. 

''  It  has  been  argued,  though  not  much  pressed,  that  this 
devise  applies  only  to  future  illegitimate  children ;   and  is 
therefore  void :  but,  looking  to  the  different  parts  of  the 
will,  we  think  it  clearly  appears  (if  that  were  necessary,) 
that  the  testator  had  in  his  actual  contemplation  the  ill^ti- 
mate  children,  who  were  then  bom,  as  well  as  tliose  whom  he 
might  afterwards  have  by  Ann  Lewis.    It  was  also  ui^ed, 
that  as  the  testator  re-published  his  will  after  the  death  of 
his  wife,  and  when  the  event  of  his  marrying  Ann  Lewis  was 
thereby  brought  within  his  own  power,  it  is  fairly  to  be  pre: 
sumed,  that,  under  the  description  of  his  children  by  Ann. 
Lewis,  he  meant  such  children  as  he  might  have  by  her,  if 
he  should  afterwards  marry  her ;  but  we  think,  that  in  the 
construction  of  this  devise,  the  intention  of  the  testator  is  to 
be  collected  from  the  state  of  things  at  the  time  when  he 
made  his  will,  not  when  he  re-published  it ;  and  we  also 
think,  that  if  the  alteration  which  took  place  in  the  interval 
between  the  making  and  re-publishing  his  will,  were  taken 
into  the  account,  enough  would  still  remain  to  shew  that  his 
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illegitimate  children  by  Ann  Lewis,  were  the  objects  whoni 
he  had  in  view. 

'^  It  was  also  contended,  and  this  appears  to  have  been  the 
main  stress  of  the  argument,  that,  admitting  the  intention  of 
the  testator  to  be  clear  in  bvour  of  his  illegitimate  children 
by  Ann  Lewis,  that  illegitimate  children,  bom  before  the 
will,  are  included,  and  that  the  claimants  had  acquired  the 
name  and  reputation  of  being  the  children  of  the  testator  by 
Ann  Lewis ;  still  by  the  settled  and  established  rules  of  law 
they  cannot  take  under  the  general  description  of  children 
in  this  bequest;  and  a  passage  in  Coke,  Litt.  3,  b.  was  cited, 
and  much  commented  upon,  as  supporting  this  doctrine.     It 
is  there  said  that  ^  a  bastard  having  gotten  a  name  by  repu** 
tation,  may  purchase,  by  his  reputed  or  known  name,  to  him 
and  his  heirs ;  although  he  can  have  no  heir  but  of  his  body. 
A  man  makes  a  lease  to  B«  for  life,  remainder  to  the  eldest 
issue  male  of  B.  and  the  heirs  males  of  his  body.  B.  hath  issue 
a  bastard  son.    He  shall  not  take  the  remainder,  because  in 
law  he  is  not  his  issue  ;  for  qui  ex  damnato  coitu  nascuntur 
inter  liberos  non  computentur;  and,  as  Littleton  saith,  a 
bastard  is  quasi  nullius  filius,  and  can  have  no  dame  of  repu« 
tation  si  soon  as  he  is  born.    So  it  is,  if  a  man  make  a  lease 
for  life  to  B.  the  remainder  to  the  eldest  issue  malo  of  B., 
to  be  begotten  on  the  body  of  Jane  S.,  whether  the  same  i&> 
sue  be  legitimate  or  illegitimate.    B.  hath  issue  a  bastard  on 
the  body  of  Jane  S.    This  son  or  issue  shall  not  take  the  re« 
mainder ;  for  (as  it  hath  been  said,)  by  the  name  of  issue,  if 
there  had  been  no  other  words  he  could  not  take  ;  and  (as  it 
hath  been  also  said,)  a  bastard  cannot  take  but  after  he  hath 
gained  a  name  by  reputation,  that  he  is  the  son  of  B.,  &c. ; 
and  therefore  he  can  take  no  remainder  limited  before  he  be 
born  :  but  after  he  be  born,  and  that  he  hath  gained  by  time 
a  reputation  to  be  knotm  by  the  name  of  a  son,  then  a  re« 
tnainder  ligiited  to  him  by  the  name  of  the  son  of  his  re- 
puted father  is  good.    But  if  he  cannot  take  the  remainder 
by  the  name  of  issue,  at  the  time  when  he  is  born,  he  shall 
never  take  it.* 
An  iiicpti.      ^<  We  collect  from  this  passage,  that  an  illegitimate  child 
<ninu  Jt       cannot  take  by  the  description  of  child  of  his  reputed  fiither, 
titkc  by  (he  ^q^-|  j^  |^^g  acquired  the  reputation  of  being  such  child  i 
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but  that  after  he  has  acquired  the  reputation  of  being  such  ^^"^j^ 
child,  he  may  take  by  that  description.  So  Lord  Macclesfield  child  of 
appears  to  have  understood  it  in  the  case  of  Metham  v.  The  f^ther^  un- 
Duke  of  Devon  %  hereafter  referred  to ;  and  the  Master  of  JjJ  ^^^^ 
the  Rolls,  in  the  case  of  Earle  v.  Wilson  \  recognises  this  the  repu- 
as  the  doctrine  adopted  and  acted  upon  by  Ijord  Maccles-  being  luch 
field,  in  the  above-mentioned  case  of  Metham  v.  The  Duke  ^""^ 
of  Devon. 

^  It  was  admitted  in  argument  by  one  of  the  counsel  who 
opposed  the  claim  of  the  children,  that,  taking  the  intention 
to  be  clear  in  fiivour  of  illegitimate  children,  if  the  devise 
had  'been  to  the  testator^s  three  children  by  Ann  Lewis,  it 
would  have  been  a  sufficient  designation  of  them  ;  but  he 
insisted  that  illegitimate  children  could  never  take  under  the 
general  description  of  children  as  a  class ;  and  he  pointed 
out  several  inconveniences,  which  he  supposed  would  arise 
out  of  an  enquiry  into  the  fact,  whether  the  several  claimants 
were  or  were  not  the  children  of  the  testator. 

^^  But  it  appears  to  us  that  the  enquiry  must  be  the  same  in 
substance,  whether  the  bequest  were  to  the  testator's  three 
legitimate  children  by  Ann  Lewis,  or  to  his  illegitimate 
children  generally  by  her ;  that  in  the  latter,  as  well  as  the 
former  case,  the  inquiry  would  not  be  into  the  &ct,  but  into 
the  reputation  of  their  being  such ;  and  that  the  inconve- 
niences pointed  out  could  never  arise^  because  it  is  not  the 
fact  of  the  relationship,  but  the  reputation  of  it,  which  is  to 
be  enquired  into  in  both  cases. 

^^  In  the  former  case  we  should  have  to  enquire,  whether 
each  of  the  persons  who  presented  himself  as  one  of  the 
three  children  designated  by  the  will,  had,  or  had  not,  at  the 
time  of  the  will  acquired  the  reputation  of  being  such  child : 
in  the  latter  the  nature  of  the  enquiry  would  be  precisely 
the  same ;  though  it  might  be  (Greeted  to  a  different  number 
of  objects. 

^^  The  case  of  Godflrey  v.  Davis  %  was  cited  as  an  authority 
against  th^  claim  of  the  illegitimate  children  in  the  present 
case.    That  was  a  bequest  in  remainder  to  the  eldest  chflcly 

•  1  P.  Will.  5«9.  *  IT  Vcz.  52«. 
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male  or  female,  of  William  Harwood  ;  and  thQ  Master  of 
the  Rolls  .held  that  an  illegitimate  child  of  William  Har- 
wood could  not  take  ;  although  it  ivas  known  to  the  testator 
at  the  time  of  making  his  will,  that  William  Harwood  had 
only  illegitimate  children  :  but  there  William  Harwood  ^as 
a  single  man,  the  event  of  his  marrying,  and  having  le- 
gitimate children  might  &irly  be  looked  to :  and  there  vms 
nothing  apparent  upon  the  face  of  the  wiU,  or  to  be  col- 
lected from  the  state  of  William  Harwood^s  fiunily,  whicE 
shewed  that  the  testator  meant  by  the  word  ^  child'  to  de- 
scribe an  illegitimate  child.  In  the  present  case  we  think, 
the  will  itself  points  clearly  and  manifestly  at  illegitimate 
children. 

'^  It  has  also  been  urged  against  this  construction  of  the 
devise  in  fiivoUr  of  the  illegitimate  children,  that,  whatever 
the  intention  of  the  testator  might  be,  it  was  at  least  a  pos- 
sible event  that  the  testator  might  survive  his  wife,  and 
marry  Ann  Lewis,  and  have  children  by  her;  in  which  event 
those  legitimate  children  would  answer  the  description  of 
the  testator's  children  by  Ann  Lewis,  and  must  necessarily 
take  under  the  will ;  and  that  it  is  an  established  and  in- 
flexible rule  of  law,  that  legitimate  and  illegitimate  children 
cannot  take  together  under  the  general  description  of  child- 
ren. We  will  take  the  former  part  of  this  proposition  to  be 
true ;  and  we  think  it  is  so.  It  was  possible  that  the  testator 
might  outlive  his  wife,  and  marry  Ann  Lewis,  and  have  le- 
gitimate children  by  her:  the  words' of  the  devise  are  large 
enough  to  include  such  children,  and  there  appears  no  ex- 
press intention  to  exclude  them,  though  probably  the  testator 
had  them  not  in  contemplation.  We  incline  to  think  there- 
fore,  that  such  children  would  take  under  the  devise ;  but  the 
conclusion  drawn  from  thence,  that  under  the  circumstances 
of  this  case  the  illegitimate  children  cannot  take  with  them, 
is  not,  as  we  think,  well  founded.  We  think  that  the  illegi- 
timate children  take,  because  they  were  clearly  meant,  and 
that  if  legitimate  children  of  the  description  above-men- 
tioned would  also  take,  it  is  because  the  words  are  laige 
enough  to  reach  them ;  and  the  testator  expressed  no  inten- 
tion to  exclude  them,  though  he  did  not  contemplate  their 
existence.    When  born^  they  would  answer  the  description 
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of  his  children  by  Ann  Lewis,  and  bding  born  in  marriage, 
though  after  the  will,  the  deviie  would  as  to  them  be  free 
from  all  legal  objection. 

^^  It  is  said  that  this  doctrine  is  opposed  l^  the  authority  of 
several  decisions,  and  the  cases  of  Caitwright  t).  Y awdry  % 
and  Kenebel  v,  Scraflon  %  are  cited,  and  relied  on  for  this 
purpose.  In  the  case  of  Cartwright  q.  Yawdry,  the  testator 
gives  his  real  and  personal  estates  to  his  executors,  in  trust 
to  apply  a  reasonable  part  of  the  produce  in  the  mainte- 
nance, &c.  of  all  and  every  such  diild*  or  children  as  he 
might  happen  to  have  at  his  death,  equally,  share  and  share 
alike,  until  each  of  them  should  attain  twenty-one  or  mar- 
riage ;  then  to  pay  such  of  them  as  became  of  age,  or  mar- 
ried, one-fourth  of  the  whole  income.  The  testator  had  one  / 
daughter,  Mary,  who  was  always  treated  as,  and  supposed  to 
be  legitimate,  but  was  actually  born  befor^  marriage,  and 
three  younger  legitimate  daughters.  Mary  filed  a  bill  for 
her  share  as  a  child;  the  others  were  desirous  that  she 
riiould  share,  but  two  were  under  age.  It  was  contended  that 
the  division  into  fourths  by  the  testator,  shewed  clearly  that 
he  meant  to  include  Mary  as  a  child ;  but  the  Chancellor 
(liord  Loughborough)  says,  ^  it  is  impossible  in  a  court  of 
justice  to  hold  that  an  illegitimate  child  can  take  equally 
with  lawful  children,  upon  a  devise  to  children ;'  and  he 
proposes,  that  as  all  were  desirous  of  giving  Mary  her  share, 
the  cause  should  stand  over  until  the  youngest  daughter 
should  attain  twenty-one ;  which  was  ordered  accordingly ; 
and  the  case  does  not  appear  to  have  been  again  heard  of  in 
court.  It  cannot  therefore  be  considered  as  a  decision. 
Lord  Loughborough  may  have  thought  that  the  intent  of 
the  testator  to  include  his  illegitimate  daughter  was  not  suf- 
ficiently manifest;  and  the  doctrine  laid  down  by  him  may 
bel  considered  as  applicable  to  those  oabes  only,  in  which  the 
word  ^  chilifareti'  is  used  generally  without  a  clear  inteqt ; 
BB  we  think,  there  appears  here  on  the  part  of  the  testator 
to  include  illegitimate  children.  We  do  not  therefore  thinly 
that  it  bemfs  with  any  weight  upon  the  present  case. 
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^  In  regard  to  Kenebel  v.  Scrafton,  the  testator,  James 
Bradshaw,  having  devised  all  his  real  and  personal  estate  to 
a  trustee,  declared  the-uses  thereof  in  the  foUowing  words : 
^  I  give  all  my  personal  estate  whatsoever  and  wheresoever, 
&c.  to  my  dearly  beloved  Mary  Ann  Simpson,  one  of  the 
daughters  of  J.  Simpson,  &c.  for  her  sole  use  and  benefit 
for  ever ;  and  I  will  that  out  of  the  rents,  &c.  of  ray  said 
estates,  my  said  trustee  diall  pay  unto  the  said  M.  A.  Simp- 
son, an  annuity  of  150/*  for  her  life ;  and  in  case  I  shall  have 
any  child  or  children  bj  her  who  shall  be  living  at  ray  de- 
cease then  I  order,*  frc. ;  and  he  proceeds  to  make  a  pro* 
vision  for  such  children.  The  will  bore  date  the  28th  of 
January  1795,  and  the  testator  had  one  male  child  by  Mary 
Ann  Simpson  then  living.  This  child  died  on  the  9th  of 
June  1795,  and  on  the  S9th  of  August  in  the  same  year  the 
testator  intermarried  with  the  said  Mary  Ann  Simpson,  and 
had  three  children  by  her,  two  of  whom  were  the  defendants 
in  the  cause,  the  other  having  died.  The  question  was, 
whether  the  marriage  of  the  testator,  and  the  birth  of  these 
children  after  the  date  of  the  will,  operated  as  an  implied 
revocation  of  it ;  and  the  Court  of  King's  Bench  were  of 
the  opinion  that  they  did  not  so  operate,  holding  that  those 
children  might  take  under  the  will. 

^^  Perhaps  it  might  have  been  well  decided  upon  the  fiicts 
of  that  case,  that  it  did  not  suflkiently  appear  that  the  testa- 
tor intenc^^  to  include  illegitimate  children  in  the  devise ; 
inasmuch  as  both  he  and  Mary  Ann  Simpson  were  single  at 
the  time  when  he  made  his  will,  and  there  was  no  impedi- 
ment to  their  marrying,  and  having  legitimate  children,  who 
might  be  .the  intended  objects  of  his  bounty.  From  the 
language  of  the  judgment  however,  it  certainly  seems  that 
the  court  thought  that  the  testator  meant  to  provide  for 
children  of  a  diflforent  character  and  denomination  from  le» 
gitimate ;  and  yet  they  determine  that  legitimate  children  laay 
take  under  the  bequest.  In  every  view  of  the  case  we  think 
that  they  might,  because  the. terms  of  the  devise  were  large 
enough  to  comprehend  them :  but  nothing  is  said  in  that 
judgment  from  which  we  can  collect  that  where  a  devise  evi- 
dently points  at  illegitimate  children,  and  where  legitimate 
children  are  admitted  under  it^  })ecatt8e  the  words  are  lai^ 
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enough  to  reach  them,  the  illegitimate  chfldren  cannot  take 
together  with  the  legitimate  :  nor  that  even  in  the  casie  then 
l)efore  the  court,  if  the  illegitimate  child  had  been  living-, 
be  would  not  have  been  permitted  to  take  with  the  legiti-^ 
mate  children. 

^  But  if  it  is  an  established  and  inflexible  rule,  that  legi- 
timate and  illegitimate  children  can  in  no  case  take  together 
under  the  description  of  children,  we  should  rather  be  dis- 
posed to  say  in  the  present  case,  that  legitimate  children 
could  not  take,  notwithstanding  the  generality  of  the  words, 
than  that  illegitimate  children  should  be  excluded,  to  the 
disappointment  of  the  clear  and  manifest  intention  of  the 
testator.  It  is  observable  that  in  the  present  case  there  are 
no  legitimate  children  to  contend  with  the  illegitimate :  but 
we  have  reasoned  it  on  the  supposition  that  there  were  both, 
as  much  of  the  argument  was  founded  on  the  possibility  of 
that  event. 

^^  We  have  stated  the  grounds  upon  which,  independent 
of  any  authority  to  the  direct  point,  bur  opinion  in  favour 
of  the  children  is  founded,  aiid  the  manner  in  which  it  ap- 
pears to  us  Aat  the  arguments  and  authorities  urged  against 
the  claim  of  these  children,  may  be  answered ;  but  diere  is 
one  authority  directly  to  the  point,  that  iUegitimate  children, 
bom,  and  reputed  as  such,  before  the  will,  may  take  as  a 
class  under  the  general  description  of  children.  We  allude 
to  the  case  of  Mefliam  against  the  Duke  of  Devon  '• 

^'That  case  arose  upon  a  devise  of  9000/.  by  the  late  Eari 
of  Devon  to  all  the  natural  children  of  his  son,  the  late  , 
Duke  of  Devon,  by  Mrs.  Heneage ;  and  the  question  was, 
whether  the  natural  children  of  Mrs.  Hteneage^  bom  after 
the  will,  should  take  a  share  of  the  3600/:  No  question  was 
made  but  that  the  children  bom  before  the  wiU,  might  le- 
gally take,  and  the  Chancellor  (Lord  Macclesfield,)  in 
stating  the  objection  to  the  claim  of  children  bom  after  the 
will,  clearly  explains  ihe  ground  upon  which  he  thought  the 
children  bom  before  the  will,  ibight  take  under  that  bequest. 

^^  He  says  that  bastards  cannot  take,  until  they  have  gained 
a  Dame  by  reputation ;  and  again  afterwards,  that  a  bastard 
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could  not  take  antil  he  had  a  refutation  of  being  such  a  one^t 
child ;  and  that  reputation  could  not  be  gained  before  the 
child  was  born.  It  is  eyident^  therefore,  that  under  the 
.description  of  all  the  natural  children  of  his  son,  by  Mrs. 
Heneage,  the  Lord  Chancellor  thought  that  all  who  had  ac- 
quired the  reputation  of  being  such  children  before  the  will 
was  made,  might  legally  taH^  i  and  consequently  that  the 
enquiry  must  bt,  not  who  were  in  point  of  &ct  such  child- 
ren,  but  who  had  acquired  the  reputation  of  being  so. 

<<  For  these  reasons  we  think  that  the  three  children  of 
the  testator  John  Wilkinson,  by  Ann  Lewis,  who  had  ac^ 
quired  the  reputation  of  being  such  children  before  the  dale 
of  his  will,  are. entitled  to  his  real  estates  under  the  will 
alone,  without  the  aid  of  any  other  papers. 

"  A.  Thompsoh, 
,    ^<  S.  Le  BiiAHc, 
«  V.  Gibes.'* 

•    ^  The  Lonn  Chancellor, 

'^  I  have  been  fiivoured  with  the  opinion  of  the  tibree 
judges  on  thf  second  point ;  hpw  &r  this  book  is  to  be  con* 
sidored  as  describing  the  individuals  who  are  to  take  under 
the  will.  The  judges  state  their  opinion  .]|i  the  following 
terms: 

^^  ^  Upon  this  point,  as  it  regards  the  real  estat^  we  agree 
in  thinking  the  testator  does  not  refer  to  the  book,  as  con- 
taining the  description  of  the  persons  to  take  under  the  will ; 
and  it  cannot  be  resorted  to  as  part  of  his  will  for  the  pur- 
pose of  ascertaining  them.' 

^  This  is  expressed  in  very  cautious  and  particular  terms ; 
from  which  I  understand  they  do  not  go  the  length  of  say- 
is^,  that  no  part  of  the  book  can  be  considered  as  part  of  the 
^ill.  I  believe  they  intended  that,  but  it  may  mean,  that  at- 
tending to  the  particalar  manner  in  which  the  testator  in  that 
book  refers  to  subjetta,  as  to  which  he  givee  directions,  the 
reference  is  not  U>  that  part  oi  the  book,  or  that  it  does  not 
make  it  part  of  the  will.  I  collect  however  their  opiniqu, 
that  it  must  be  by  force  of  the  will  itself  that  these  natural 
children  are  to  take,  and  that  they  cannot  have  the  benelBt  of 
the  contents  of  this  book  as  a  description  of  them* 
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^^  As  this  is  a  case  furnishing  questions,  not  only  of  con« 
riderable  importance,  l9ut  of  difficulty,  and  which  probably 
may  go  to  the  House  of  Lords,  I  should  not  think  it  right 
to  state  merely  my  opinion  upon  the  two  points,  without  the 
reasons ;  and  before  the  conclusion  of  the  cause  1  shall  have 
an  opportunity  of  conversing  with  the  judges,  ^nd  under- 
standing precisely  the  grounds  on  which  they  proceeded. 

^^  The  Lqrd  Chancellor, 

^^  This  is  a  case  in  which  the  testator  being  a  married 
man  at  the  date  of  his  will,  his  wife  then  living,  and  having 
no  legitimate  children,  it  is  proved  as  a  feet  that  he  had  three 
infimt  children  bom  of  a  woman  named  Ann  Lewis,  which 
three  children,  it  appears  proved,  had  gained  the  reputation 
of  being  his  natural  children.  After  the  execution  of  his 
will  he  appears  to  have  firequentiy  re-published  it ;  but  it  is 
only  material  to  notice  that  he  did  re-publish  it,  after  he  had 
in  a  book  expressly  stated  by  a  paper,  not  attested  by  three 
witnesses,  who  were  the  individuals  he  meant  by  the  descrip- 
tion of  certain  devisees  in  his  will.  He  re-published  the 
will  by  a  codicil,  duly  attested,  of  a  date  subsequent  to  that 
description ;  and  one  question  that  was  made  is,  whether 
timt  book  is  to  be  taken  to  be  part  of  the  will  as  to  the  real 
estate '• 

^^  The  two  concluding  clauses  of  the  will,  which  must  be 
taken  as  speaking  from  the  moment  of  the  last  re-publica- 
tion, have  reference  to  the  bode  which  has  been  produced, 
and  it  was  particularly  pointed  out  by  Mr.  Preston,  that  in 
one  of  these  codicils,  proved  in  the  ecclesiastical  court,  the 
testator  takes  notice  of  the  place  where  he  wishes  to  be  bu- 
ried. Upon  this  question  the  judges  have  certified  their 
opinion,  that  this  book  cannot  be  resorted  to  for  the  purpose 
of  explaining  who  are  the  persons  intended  to  take ;  and  I 
take  them  to  have  expressed  their  opinion  so,  in  order  to 
avoid  concluding  the  question,  whether  that  book  might  be 
resorted  to  as  evidence  of  the  reputation,  to  fix  the  character 
^  c)iildren  upon  these  three  devisees.  I  say  nothing  at 
present  upon  that  question,  as  I  remain  of  the  opinion  I  ex* 
pressed^  that  I  find  no  autiiority  to  justify  me  in  holding  that 

■  Vide  Supra,  p.  67. 
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this  book,  with  reference  to  the  devisees,  can  be  taken  tf 
part  of  the  will,  as  to  the  real  estate.  It  is  not  necessary  ta 
examine  how  fiir  all  the  dicta  to  be  found,  where  a  will,  at* 
tested  by  three  witnesses,  refers  to  an  antecedent  paper,  can 
be  supported ;  but  there  was  no  period  of  this  testatoF^a  lifey 
in  which  it  could  be  asserted,  that  if  he  had  died  at  the  mo- 
ment, any  book  whatsoever  would  have  formed  piyri  of  hia 
will.  The  book  was  ambulatory  to  the  last  moment  of  his 
existence ;  and  it  is  impossible,  upon  the  principle  of  the 
case  of  Smart  v.  Prujean  ^,  to  maintain  that  this  book  was 
part  of  the  will  as  to  the  real  estate.  If  it  could  have  been 
so  considered,  it  would  not  have  been  necessary  to  consider  the 
other  question  upon  the  will,  as  those  papers  would  have 
given  a  distinct  description  of  the  persons  intended :  but  if 
they  are  not  to  be  taken  as  part  of  the  will,  it  is  necessary  to 
consider  the  testator's  meaning,  as  it  is  to  be  collected 
agreeably  to  the  rules  of  law  upon  the  will  itself. 

^^  This  is,  as  I  have  observed,  the  will  of  a  man,  married, 
his  wife  living  at  the  time,  having  no  Intimate  children^ 
but  three  in&nts  sufficiently  proved  to  be  at  that  time  his  re* 
puted  children  by  Ann  Lewis.  The  question  is,  whether  those 
three  children,  who  had  gained  the  reputation  of  being  the 
children  of  this  testator,  previously  to  the  will,  can  take  the 
property  devised  by  these  words,  being  illegitimate,  or  whe- 
ther the  construction  is  not  to  be  such  children  as  he  m%ht 
have  by  Ann  Lewis  legally,  in  case  his  wife  should  die,  and  he 
diould  marry  Ann  Lewis,  and  have  l^itimate  children  by  her* 
<<  Child,"  ^^  The  rule  cannot  be  stated  too  broadly,  that  the  descrip- 
foclem^^i  ^^^y  ^  child,  son,  issue,'  every  word  of  that  species  most 
legitimate,  be  taken  prim&  fiicie,  to  mean  legitimate  child,  son,  or  issue: 
but  the  true  question  here  is,  whether  it  appears  by  what  we 
call  sufficient  description,  or  necessary  implication,  that  the 
testator  did  mean  these  illegitimate  children,  and  to  view  the 
case  as  accurately  as  is  necessary  for  the  purpose  of  a  deter- 
mination of  that  question,  we  must  consider  what  would 
have  been  the  effect,  not  only  with  reference  to  childr»^ 
who  had  at  the  time  of  making  the  will  gained  the  reputa- 
tion and  character  of  being  his  children,  but  also  as  to  fn* 
ture  ill^timate  children,  who,  though  not  to  be  conaideied 

;  6  Vez.  660. 
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«8  his  children  at  the  moment  of  their  birth,  might  have 
acquired  that  character  before  his  death ;  and  we  must  see 
what  would  have  been  the  efiect  if  it  had  happened  that^ 
aunriving  his  wife,  he  had  married  Ann  Lewis,  and  had 
legitimate  children  by  her.  The  case  has  been  very  ably 
argued  upon  the  view  of  all  these  events. , 

^^  In  all  the  cases  that  I  have  seen,  having  relation  to  this 
question,  the  illegitimate  children,  if  they  were  to  take, 
must  have  taken,  not  by  any  demonstration  arising  out  of 
the  will  itself,  but  by  the  effect  of  evidence  dehors,  read,  or 
attempted  to  be  read,  with  a  view  to  establish,  not  out  of 
the  contents  of  the  will,  but  by  something  extrinsic,  who 
were  intended  to  be  the  devisees ;  and  if  my  judgment  upon 
this  case  is  supposed  to  rest  upon  any  evidence  out  of  the 
will,  except  that  which  establishes  the  &ct,  that  there  were 
individuals  who  had  gained  by  reputation  the  name  and  cha* 
racter  of  his  children,  that  conclusion  is  drawn  without  su& 
ficient  attention  to  the  grounds  on  which  the  judgment  is 
formed :  my  opinion  being,  that,  taking  the  fact  as  esta- 
blished, that  there  were  children  who  had  gained  the  repu- 
tation of  being  his  children,  it  does  necessarily  appear  on 
the  will  itself,  that  he  intended  those  children.  If  that 
principle  is  just,  and  this  case  &lls  within  its  reach,  all  the 
cases  cited  are  inapplicable  to  this. 

^  In  the  case  of  Godfiney  v.  Davis '  whatever  was  proved 
in  the  cause,  nothing  resulted  from  the  will  itself,  shewing, 
that  the  testator  knew  those  circumstances  which  were  rea- 
soned upon.    There  is  no  doubt  that  child  might  Have  been 
persona  designata :  but  the  question  was,  where  the  will 
furnished  nothing  but  the  general  description,  <  the  child  of 
William  Harwood,'  those  terms  were  a  sufficient  indication 
of  that  intention.    The  question  then,  consistently  with  that 
case,  will  be,  what  is  necessary  in  a  will,  describing  the  de- 
visee under  the  general  term  ^  child,'  to  enable  the  court  to 
say,  there  is  sufficient  in  that  will,  particularly  to  point  out 
and  manifestiy  and  incontrovertibly  to  shew  that  the  testa- 
tor intended  a  natural  child ;  taking  the  whole  description 
together.  With  that  decision  I  perfectly  agree :  my  opinion 

'  e  Vez.  43. 
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being,  that  there  was  not  enough  in  that  will  to  shew,  that 
the  natural  child  was  the  persona  designata.  Harwood  was 
a  single  man,  who  might  marry,  and  might  have  legitimate 
children ;  but  the  question  in  this  case  is  as  to  a  man  mar- 
ried at  the  time  of  making  the  will,  and  stating  incontro- 
vertibly,  that  he  thought  his  Wife  would  survive  him. 
What  could  he  mean  by  describing  these  as  his  children ; 
the  children  of  a  person,  who,  it  is  plain,  supposed  he 
should  die  before  he  could  get  rid  of  the  connexion  he  had 
by  marriage,  with  another  woman* 

The  case  of  Cartvnright  v.  Vawdry '  also  appears  to  me  to 
be  rightly  decided :  by  the  language  of  the  will  in  that  case 
the  testator  appears  to  have  had  in  contemplation,  that  there 
might  be  more  or  fewer  children  at  her  death,  than  there 
were,  when  he  made  his  will ;  which  is  very  material  to  this 
case.  Though,  it  is  true,  there  were  three  legitimate  child- 
ren, and  one  illegitimate,  the  circumstances  of  the  direction 
to  apply  the  income  in  fourths  can  only  affi>rd  a  conjecture; 
as  if,  between  the  time  of  his  will  and  his  death,  one  or  two 
of  these  children  had  died,  the  division  in  fourths  would 
have  been  just  as  inapplicable  as  it  was  in  the  case  tlmt  hi^ 
pened.  The  question,  therefore,  only  comes  to  this, — ^whe- 
ther the  single  circumstance  of  his. directing  the  maintenance 
in  fourths,  compelled  the  court  to  bold  by  necessary  impU* 
cation  that  the  illegitimate  child  was  to  take  by  implication 
with  the  others,  as  much  as  if  die  had  been,  in  the  clearest 
and  plainest  terms,  persona^signata;  and  my  opinion  is, 
that  this  circumstance  is  by  no  nutans  sufficient.  That  tes- 
tator, it  is  dear,  had  made  a  will,  which,  though  his  death 
followed  so  quick,  would  have  operated  in  favour  of  all 
his  children,  however  numerous  they  might  have  been ;  and 
in  fiivour  of  subsequent  legitimate  children,  ^ven  if  every 
legitimate  child  he  had  before,  had  died.  It  was,  therefore, 
impossible  to  siy,  he  necessarily  means  the  illegitimate  child ; 
as  it  is  not  possible  to  say,  he  meant  those  legitimate  child- 
ren. That  will  would  have  provided  for  childlnen,  living  at 
the  time  of  his  death,  though  not  at  the  elate  of  his  will 
It  could  not  be  taken  to  describe  two  clusses  of  diiUreo, 

*  5  Vea.  630. 
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both  le^timate  and  ill^timate.  Without  extrinsic  evi- 
dence it  was  impossible,  upon  the  will  itself,  to  raise  the 
question.  The  will  itself  furnished  no  question,  whether 
legitimate  or  illegitimate  children  were  intended :  but  the 
question  upon  which  the  court  was^  to  decide,  was  furnished 
by  matter  arising  out  of,  not  in,  the  will. 

^^  The  case  of  Kenebel  v.  Scrafton '  had  for  a  considerable 
time  very  great  weight  with  me  upon  this  question.    The 
point  immediately  befiure  the  court  was,  whether  the  will  of 
that  testator,  wlio  was  an  unmarrried  man,  was  revoked  by 
his  marriage  and  the  sidisequent  birth  of  children.    The 
opinion  of  the  court,  consistently  with  fiurmer  authorities, 
was,  that  as  marriage  alone  will  not  revoke  a  will,  though  Marriage 
connected  with  the  birth  of  a  child ,  it  will,  yet  those  two  revocation 
circumstances  would  not  have  thait  effect,  the  will  containing  ^  ^-^fi 
a  provision  jfor  duldren,  if  the  testator  should  have  any.        l>irth  of  • 

^  Upon  what  can  be  collected  fix>m  what  was  said  by  dw  Exception, 
court,  and  finom  the  argument^  Ihere  was  nothing  upon  the  wuTpi^* 
&ce  of  that  will,  raising  a  necessary  implication,  that  legiti-  ^|<?^  ^^^ 
mate  children  were  not  to  take ;  or  that  legitinmte  and  ille- 
gitknate  children  could  not  take  together^  ias  it  has  been 
argued  here,  under  the  same  description.  It  would  be  very 
difficult  to  make  out,  &at  they  can  so  take :  but  that  was 
not  a  difficulty  with  which  the  court  had  to  contend  in  that 
case.  If  the  court  had  thought  that  those  words  meant  iUe* 
gitimate  children,  the  necessary  effect  of  the  subsequent  birth 
of  cUldien  would  have  been,  that  the  will  would  have  been 
revoked.  We  may  conjecture  that  he  meant  illegitimate 
children,  if  he  did^not  marry;  yet  notwithstanding  that  may 
be  conjectured,  tlie  opinion  of  the  court  was,  as  mine  is, 
that,  where  an  unmarried  man,  describing  an  unmarried 
woman  as  dearly  beloved  by  him,  doe^  no  more  than  making 
a  provision  for  her  and  children,  he  must  be  considered  as 
intending  legitimate  children^  as  there  is  not  enough  upon 
the  wiU  itself  to  shew,  that  he  meant  illegitimate  children ; 
and  my  opinion  is,  that  such  intenti<Ai  must  appear  by  ne- 
oessary  in^Ucation  upon  the  will  itself. 

<^  With  regard  to  that  expression  ^  necessary  implication,* 

[  2  East,  530.    Vide  Supra,  p.  347« 
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I  will  repeat  what  I  have  before  stated  from  a  note  of  Lonf 

Hardwicke's  judgment  in  Coriton  v.  Heilier ;  that  in  con^ 

struing  a  will,  conjecture  must  not  be  taken  for  implication; 

Necessary   {,||t  necessary  implication  means,  not  natural  necessity,  but 

tioD  im-     so  strong  a  probabililj  of  intention,  that  an  intention  coii' 

natunrne-  trary  to  that  which  is  imputed  to  the  testator,  cannot  be  sap- 

probability  <<  I  do  not  notice  Earl  v,  Wilson  "  and  all  the  other  cases, 
tention  to  as  they  only  go  to  this ;  that  the  description  of  son,  child, 
ry^cannoT  ^^'  means  primft  fiicie  legitimate  son,  &c. ;  and  all  the 
be  snppos-  eases,  from  the  passage  in  Lord  Coke  %  establishing,  that  a 
Butard  bastard  may  take  by  purchase,  if  sufficiently  described, 
by  ^par-  ^   amount  to  no  more  than  he  must  make  that  out  upon  the 

debase.  If      ^u  itgelC 
anfficiently  ^"  »««"• 

described  ;      <<  It  was  stated,  with  great  force,  that  a  decision  in  frvour 
acquired     of  these  children,  would  introduce  evidence  which  no  couit 
tioVoF^ibe  o^b^  to  endure ;  that  the  mother  must  be  called,  for  the 
^^^,  ®^  *  jpurpose  of  enquiring  fit>m  her,  whether  the  illegitimate 
person,       children  were  begotten  by  the  testator  or  by  other  persons. 
That  is  not  so.    All  the  cases  which  negative  the  possibility 
of  a  natural  child  taking,  under  the  general  description  of 
^  the  child  of  which  A.  is  enseint  by  me,'  &c.  are  authorities 
that  this  is  not  the  species  of  evidence  by  which  the  court 
enquires  who  are  meant ;  but  the  evidence  of  that  is,  that  A. 
has  acquired  the  name  and  character  of  son,  or  child,  by  re- 
putation ;  and  whatever  disappointment  it  may  be  supposed 
a  testator  would  feel,  if,  having  had  no  concern  with  the 
creation  of  that  child,  he  could  see  what  wa&  going  on,  yet, 
that  child,  if  it  had  obtained  the  reputation  of  being  his 
child,  would  take  under  that  description ;  though  if  he  had 
been  aware  of  the  real  feet,  he  would  have  prevented  that  by 
an  alteration  of  his  wiU ;  but  the  true  question  is,  had  the 
child  acquired  a  name  and  character  that  entitled  the  court 
to  say, — ^that  child  is  the  person  to  take  ? 

^'  It  was  stated,  very  ably,  that  this  might  have  done,  if 
the  description  had  b^n  by  a  nick-name,  a  bodfly  infirmity, 
the  place  of  birth,  or  residence  of  the  child ;  and  it  seems  to 
be  admitted,  that  if  the.  testator  had  spoken  of  his  three 

■  17  Vei.  528.  ■  Co.  Lit  S.  b. 
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ehildren  by  Ann  Lewis,  that  would  have  done  ;  but  it  is 
eaid,  they  cannot  be  described  as  a  dass.  If  that  descrip- 
tion would  have  done,  the  g^und  must  be,  that  the  evidence 
establishes  who  are  to  take  by  reputation*;  not  aa  evidence 
of  the  fiu:t.  If  you  are  to  enquire  who  was  the  fiither  of  the 
children,  you  must  do  so  in  the  same  manner  when  he  does 
not  state  their  number :  but  in  that  case  also,  if  it  can  be 
proved  that  there  are  three  children  who  had  acquired  the 
reputation  of  being  his  children,  they  would  take ;  and,  if 
he  had  mentioned  three  children,  and  only  two  could  be 
found  who  had  the  reputation  of  being  his,  those  two  only 
would  take,  though  three  were  mentioned ;  not  being  U* 
pressly  named  in  his  will. 

^^  It  was  strongly  urged  fiulher,  that  though  he  might  give 
to  three  children,  by  a  description  amounting  to  a  designaiio 
personarumj  he  could  not  give  to  natural  children,  as  a 
dass ;  supposing  he  had  used  those  words  instead  of  any 
equivalent  expression.  Upon  that  question,  whether  he 
could  give  to  natural  children,  as  a  class,  whatever  might 
have  been  my  opinion,  if  this  were  res  integroy  the  case  of 
Metham  v.  the  Duke  of  Devon  %  which  has  determined  that 
a  testator  may  give  to  natural  children^  as  a  class,  has  never 
been  disturbed ;  and  if  it  is  to  be  now  disturbed^  this  is  not 
the  place  for  that. 

<<  It  is  fiirther  contended  however,  that,  if  natural  child- 
ren, then  bora,  may  take  as  a  class,  fiiture  natural  children 
cannot.  It  is  quite  unnecessary  now,  to  decide  that  ques- 
tion. Here  are  no  after-born  children ;  and,  with  regard  to 
the  expression,  ^  which  I  may  have,'  though  obviously  future, 
yet  upon  the  whole,  it  is  clear  that  by  those  words,  the  tes- 
tator meant  to  describe  persons  then,  at  the  date  of  the  will, 
in  existence.  Whether  the  cases  cited  from  Lord  Coke  % 
which  are  all  cases  of  deeds,  have  necessarily  established 
that  no  future  illegitimate  child  can  take,  under  any  descrip- 
tion in  a  will,  whether  that  is  to  be  taken  as  the  law,-  it  is 
not  necessary  to  decide  in  this  case.  I  will  leave  that  point 
where  I  find  it,  without  any  determination.  It  was  fiurther 
argued^  with  great  force,  that  if  this  testator  had  lived  until 

•  1  P.  Wms.  529.  '  Co.  Lit.  3  b. 
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the  deatb  of  his  wife,  as  he  did,  and  had  afterwards  married 
Ann  Lewis,  and  had  legitimate  children  by  her,  thoae  child- 
ren must  have  taken ;  and  legitimate  and  illegitimate  child* 
ren  cannot  both  take  under  the  same  description ;  and  it 
would  be  very  difficult  to  persuade  me  that  they  can :  but, 
if  my  opinion  is  right,  that  upon  the  contents  of  this  will 
the  testator  is  proved  to  have  intended  illegitimate  children, 
tiiat  question  never  could  have  arisen ;  as  then,  though  tiie 
devise  is  to  illegitimate  children,  marriage  and  the  birth  of 
legitimate  children  would  have  the  same  effect  as  upon  a  de- 
vise to  any  stranger. 

^'  The  question,  therefore,  oomes  round  to  this ;  wheAer 
upon  the  contents  of  this  will  it  is  possible  to  say,  he  could 
mean,  at  the  time  of  making  that  will  any  but  illegitimate 
children ;  a  married  man,  with  a  wife,  who  he  thought  would 
mirvive  him,  jH'oviding  for  another  woman,  to  take  aft^  the 
death  of  his  wife,  and  for  diildren  by  that  woman :  it  is  im« 
possible  that  he  ciOuld  mean  any  thing  but  iUegitimate  childr 
ren ;  and,  if  that  devise  would  have  comprehended  legiti- 
mate diikbren,  that  wvuld  be  by  an  (^ration  of  law,  that 
would  have  been  an  entire  surprise  upon  him ;  as  he  could 
not  mean  legitimate  children  by  this  will.  .  If  the  will  itsetf 
shews  that,  wiAout  any  odier  evidence  than  what  proves 
who  were  reputed  to  be  his  children,  and,  that  being  esta- 
blished, the  will  itself  shews  he  meant  to  provide  for  them, 
so  providing  for  them  as  necessarily  to  shew  that  they  are 
his  devisees,  there  is  no  authority  that  the  devisees,  whose 
character  is  so  necessarily  to  be  collected  from  the  will^  are 
not  ciqpable  of  taking. 

^^  The  conclusion  is,  that  these  three  children  are  upon 
die  will  itself,  the  whole  taken  together,  without  looking  at 
the  book,  entitled  to  take,  as  the  devisees  of  this  testator. 

^^  Tlpe  injunction  was  dissolved :  and  die  bill  dismissed  V 

^  Swaane  v.  Kennerley,  post. 
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SWAINE  V.  KENNERLEY. 
1  Yesey  and  Beames,  469. 

« JAMES  SWAINE,  by  his  will,  dated  the  24th  of  JjJ^^y^j'^*^ 
Auffust,  1796,  devised  his  real  estates  to  John  Kent  and  ^^  'chiid- 

°  .  .  ren*  in  a 

Samuel  Kennerley^  their  heirs  and  assigns,  upon  trust,  by  wui,  uie- 
mortgage  or  sale  to  raise  the  sum  of  SlOO/.  and  lay  out  the  chudren, 
same  in  their  own  names,  in  the  purchase  of  freehold  lands,  tJe'^^j^  J|. 
&c*  and  settle  the  same  to  the  use  of  all  and  every  the  child  ^^e  wui, 
and  children  of  the  testator's  late  soUy  Thomas  Swaine  de-  tied,  unless 
ceased,  equally  to  be  divided  between  or  amongst  them,  to  the  ^wui  ^ 
hold  as  tenants  in  common  and  not  as  joint  tenants,  and  to  f^^to  be 

*'    ,  ,  ioteDded ; 

the  respective  heirs  of  the  body  or  bodies  of  all  and  every  and  evl- 
such  child  and  children  issuing.  bereceived 

«  The  testator's  eon,  Thomas  Swaine,  left  three  chQdren,  ^">yft>r«»e 

'  '  '  purpose  of 

of  whom  the  plaintiff  only  was  legitimate ;  the  other  two,  collecting, 
Thomas  and  John  Swaine,   being  bom  before  marriage,  acquired 
The  bill  prayed  a  declaration,  that  the  plamtiff  was  entitled  {jlfnT"*** 
«s  tenant  in  tail  in  equity,  to  the  whole  2100/.,  &c.    All  the  ^^hiidren. 

^      "^  '  An  only  le- 

children  were  living  at  the  date  of  the  will.  gitimate 

son  there- 
fore held 
entitled  as 
devisee. 


MACKINTOSH  v.  TOWNSEND. 


16  Yezey  Jun.  390. 


««  WILLIAM  MACKINTOSH,  by  his  will,  dated  5th  JJ^Sl'out 
April,  1797,  amongst  other  things,  directed  that  the  interest  in  ^^^  >n 
of  5000/.  should  be  invested,  in  trust,  with  the  magistrates  estabUihed 
of  Inverness  for  the  time  being,  and  that  the  interest  t>f  such  '^(^'^ 
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within  the  sum  shoiild  be  appropriated  for  the  education  of  five  boy^ 

Geo.  9,  c.    ii^  succession,  to  be  selected  from  the  descendants  of  difer- 

^'  ent  fiunilies  named ;  and  the  said  sum  of  5000/.,  as  soon  as 

might  be  expedient,  was  to  be  invested  in  lands,  in  the 

country. 

«  By  a  codicil,  dated  April,  1798,  at  sea,  the  testator 
gave  some  directions  in  the  selection  of  bojs  for  education, 
as  to  the  preference  of  the  families. 

^  By  another  codicil,  dated  in  London,  June  10,  1800, 
he  gave  5000/.  ^  in  trust  with  the  magistrates  of  Inverness, 
added  to  the  5000/.  in  the  first  part  of  his  will,  intended 
there  for  the  education  of  certain  boys,  the  interest  of  which 
two  sums,  making  in  all  10,000/.,'  he  directed  to  be  paid 
to  Mrs.  Rae,  during  her  natural  life,  and  ^  after  her  de- 
cease, that  sum  was  to  be  vested  in  lands,  for  the  education 
of  bojs,  as  above.*  He  then  directed,  that  the  interest  of 
whatever  sums  of  money  might  appear  above  the  legacies, 
should  be  appropriated  to  the  education  of  boys,  during  the 
life  of  Mrs.  Rae,  directing  the  10,000/.,  after  her  death,  to 
be  finally,  and  fcHr  ever  secured  on  lands,  for  the  education 
of  boys,  as  formerly  directed. 

^^  By  two  other  codicils,  the  testator  revoked  the  bequest, 
in  fevour  of  Mrs.  Rae,  and  directed  that  the  10,000/.  should, 
immediately  upon  his  own  death,  be  appropriated  for  the 
education  of  boys,  as  before  described ;  and  he  appointed 
the  plaintiff  his  residuary  legatee. 

^^  The  Lord  Chancellor,  in  delivering  his  judgment 
on  this  case,  observed,  that  upon  examining  the  case  of 
Oliphant  v.  Hendrie  %  in  the  register  book,  there  ajqieared 
to  be  nothing  special  in  it.  The  testator  gave  a  sum  of  mo- 
ney, to  be  laid  out  in  heritable  securities  in  Scotland,  for 
charitable  purposes ;  and  Lord  Thurlow's  jdecree  was,  that 
the  legacy  was  good.  This  was  a  direct  decision  upon  the 
point,  and  if  he  had  more  doubt  upon  it  that  authority 
bound  him  to  determine  that  this  was  a  good  bequest." 

'  1  Bro.  C.  C.  671. 
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BRODIE  V.  BARRY. 


Vesey  and  Beames,  vol.  S.  p*  127« 


«<  ALEXANDER  BRODIE  by  his  will,  dated  the  9th  Heir  at 

•^  '  law  of  he* 

of  August,  1810,  duly  attested  for  demising  freehold  estates,  ritablepro* 
devised  and  bequieathed  to  trustees,  their  heirs,  executors,  scotiami, 
&c,  all  his  freehold,  leasehold,  copyhold,  and  other  estates,  ^^["|  ^^^ 
whatever  and  wheresoever  situate,  in  England,  Scotland  and  p«^rsooai 
elsewhere,  and  all  his  personal  estate  whatsoever  and  where-  £D|(iand, 
soever,  upon  trust  to  carry  on  his  works  for  three  years ;  and  tjon.'***^^^ 
out  of  the  produce,  dividends  and  interest,  as  well  as  the  ^^^"!?  ^ 

,  \  marned 

rents  of  his  estates,  in  the  first  place  to  pay  salaries  to  the  woinaii,tb« 
managers  of  his  works,  and  the  surplus  to  divide  equally  her  Uns- 
among  his  nephews  and  nieces,  who  should  be  living  at  the  hrs^marftal 
time  of  his  decease,  share  and  share  alike ;  and  at  the  expi-  "fht  not 
ration  of  the  said  term  of  three  years,  to  sell  and  dispose  of 
all  his  freehold  and  copyhold  messuages,  &c. ;  and  the  money' 
to  arise  from  such  sale  to  form  a  distributable  fund,  and  be 
payable,  as  after-mentioned  in  any  codicil :  and  as  to  all  the    • 
residue  of  his  estate,  not  consisting  in  money,  upon  trust  to 
consolidate  it  into  one  gross  sum,  and  subject  to,  and  in  de«  . 
£iult  of  appointment,  to  pay  it  equally  among  all  his  ne- 
phews and  nieces,  share  and  s^re  alike ;  as  to  the  shares  of 
three  nieces,  being  married,  for  their  separate  use  for  life^ 
with  remainder  to  their  respective  children,  and  for  want  of 
children  to  sink  into  the  residue. 

^'  The  testator  died  on  the  6th  of  January,  1811,  without 
issue,  not  having  made  any  appointment,  and  leaving  the  de- 
fendant Charles  Brodie,  bis  grand-nephew,  heir  at  law,  and 
customary  heir  by  the  law  of  England^  and  the  ddbndanti 

VOL.  II.  S  L 
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Betty  Cock,  one  of  his  married  nieces,  mentioned  in  the  wi 
heiress  by  the  law  of  Scotland,  of  all  his  heritable  property 
in  that  country.  The  bill  was  filed  by  his  other  surviving 
nephews  and  nieces,  submitting,  that  though  the  testator  in« 
tended  to  dispose  of  all  Us  i^  estate  lA  Scotland,  and  all 
such  his  estate  there  as  by  the  law  of  that  country  descends 
to  the  heir,  comprised  under  the  description  of  heritaiUe  pro- 
perty, yet  the  will  not  being  conlbrBiable  to  the  solemnities 
required  by  the  law  of  Scotland,  and  therefore  not  passing 
such  real  estate  and  heritable  property,  the  defendant,  Betty 
Cock,  ought  not  to  be  permitted  to  take  such  heritable  pro- 
perty, in  opposition  to  the  will,  and  also  a  share  of  the  oAer 
'  real  and  personal  estate,  as  one  of  the  nieces  ot  the  testator, 
but  ought  to  be  put  to  her  election,  and  praying,  Htmt  she 
may  be  decreed  to  elect  accordingly. 

^  The  answers  aubinitled,  wh^her  the  defendants,  Brodie 
And  Cock,  ought  to  be  put  to  their  election  i  and  as  to  tte 
defendant  David  Cock,  taking  no  interest  under  the  witt,  As 
property  being  giMn  to  the  aeparate  nse  of  lis  wife,  whe* 
Iber  he  could  be  ealkd  upon  to  make  soehelectloft  as  to  tte 
estate  for  life,  to  whidi  be  is  entitled  by  Ae  law  of  (feodaiid 
in  the  hirilaUe  property,  dsseeiding  in  Ms  wife. 

^  The  MastbA  ow  thb  RmlXiS. 

Ai  to  tte  **  If  ^t  Were  noir  necessary  tb  dis^tm  tlie  principles  open 
thf  i^til^c.  ^^^  ^  doctrine  of  election  depends,  it  might  be  diflerit 
tion  be.  io  tecohcile  to  those  principles,  or  to  each  other,  some  of  die 
ditions  im-  decisions  which  have  taken  place  on  this  subject.  I  do  not 
^'^[^  trnd^rstund  why  a  will,  though  not  executed  so  as  t» 
with  refrr.  pi^gg  real  Estate,  should  not  be  read  for  the  purpose  of  dis- 
eicctiouy  u  covering  in  It  an  implied  condition  concerning  real  estate, 
fireehoid^   antteted  to  a  gift  of  personal  property,  as  it  is  admitted  it 

^idesutei  ^^^^  ^  ^^^  ^^^  ^^^^  condition  is  expressly  annexed  to 

tgaimt  the  such  gift  \    For,  if  by  a  tound  construction  such  condition 

qu»re.       i^  rightly  inferred  firom  the  whole  instrtmient,  the  effect 

seems  to  be  the  same  as  if  it  were  expressed  in  wcfrds.   And 

tihen  if  it  be  rightly  decided,  that  a  will  defectirdy  executed, 

*  Bov|^hm«y.  Boaghton,  tTes.  1%      Skfeddea  ew  Goedridi) 
ftVaiw4M« 
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19  not  to  be  read  against  the  freehold  heir,  I  have  been  some- 
times  inclined  to  doubt  whether  any  will  ought  to  be  read 
against  the  copyhold  heir ;  a  will^  however  executed,  being 
as  inoperative  for  the  conveyance  of  copyhold  estate,  as  a  will 
defectively  executed  is  for  the  conveyance  of  freehold  estate* 

^^  It  is  true,  however,  that  a  court  of  equity  does  for  cer-  tio^fto 
tain  specified  purpcwes  look  at  a  will  of  copyhold  estate,  to  snppiying 
discover  the  intention,  and  will  supply  the  want  of  a  sur-  of  sun-en- 
tender,  in  order  to  effectuate  the  intention  so  discovered,  t^^  ^c^^' 
Wt  haa  never  attempted  to  supply  the  want  of  the  statutory  ^^^^^^^ 
formalities  in  the  execution  of  a  will  <^  freehold  estate,  copyhold 
We  cannot  therefore  reason  conclusively  from  the  one  case  revising  to 
to  the  other.    But  whatever  may  be  the  foundation  of  the  uye%^x^/^r 
distinction,  it  is  established ;  and  what  is  now  to  be  consi-  ^on  of  a 

'  devise  of 

dered  is,  whether  it  be  applicable  to  die  dedsion  of  the  case  freehold. 
now  before  the  court 

^  This  11^  or  is  not,  a  case  of  election  according  as  the  Real  pro. 
English  will  is,  or  is  not  to  be  read  against  the  Scotch  heir.  hoeJi^^ 
Where  land  and  personal  property  are  situated  in  differmit  ^ecountey 
countries,  governed  by  different  laws,  and  a  question  arises  ^^'jj?^ 
upon  the  combined  effect  of  those  laws,  it  is  often  very  dif-  personal ' 
icult  to  determine  what  portion  of  each  law  is  to  enter  into  S^thatof 
the  decision  of  the  question.    It  is  not  easy  to  say  how  much  ^|^  ^^"'^- 
is  to  be  considered  as  depending  on  the  law  of  real  property, 
which  must  be  taken^  from  the  country  where  the  land  lies^ 
And  how  much  upon  the  law  oi  personal  property,  which 
must  be  taken  from  the  country  of  the  domicil,  and  to  blend 
both  together,  so  as  to  fonn  a  rale,  applicable  to  the  mi^ed 
4|aestion,  which  neither  law  separately  furnishes  sufficient 
materials  to  decide. 

^^  I  have  argued  in  the  House  of  Lords  cases  in  which  lotettate 
'difficulties  of  that  kind  occurred*    Two  of  the  most  re-  inE^i^and, 
a^arkable  were  those  of  Balfour  v*  Scott  ^  and  Drummond  |!^^^^|^ 
0.  Drummond.    In  the  former  a  person  domiciled  in  Eng-  in  Scot- 
haiAp  died  intestate,  leaving  real  estates  in  Scotland.    The  heirWng 
heir  was  one  of  the  next  of  kin,  and  claimed  a  share  of  the  |^  of 
personal  estate.    To  this  claim  it  was  objected,  that  by  the  ^  ^^ 
Jfttvr  of  Scotland,  the  heir  cannot  duure  in  the  personal  pro-  ihare  ae- 

ooffdiiif  fa 
tela«rof 

»  Stated  in  Somenrille  v.  Lord  Someidtlli,  S  y«u  7|a  *Bgla«l^ 
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Mt  subject  perty  with  the  other  next  of  kin,  except  on  condition  of  erf- 

to  the  con-         .        .  '  r 

dition  of  latmgf  the  real  estate,  that  is,  bringing  it  into  a  mass  with 

the  real  ^^^  personal  estate,  to  form  one  common  subject  of  diTision  \ 

cordS^  to  ^^  ^^^  determined  however,  that  he  was  entitled  to  take  torn 

tiie  law  of  share  without  complying  with  that  obligation.    There  the 

ScotlaDci*     ^1^     « 

English  law  decided  the  question, 
lotettate,  <<  In  Drummond  v.  Drummond,  a  person  domiciled 
inEpgiand.  in  England,  had  real  estate  in  Scotland ;  upon  which  he 
estaTeMi  SP^^^  ^  heritable  bond^  to  secure  a  debt  contracted  in 
Scotland,  England.  He  died  intestate,  and  the  question  was,  by  which 
ute  of  the  estates  this  debt  was  to  be  borne.    It  ^was  clear,  that 

with^a  he-  ^  ^^  English  law  the  personal  estate  was  the  primary  fund 
^^^  for  the  payment  of  debts.  It  was  equally  clear,  that  by  the 
the  prima:  law  of  Scotland  the  real  estate  was  the  primary  fund  for  the 
according  payment  of  the  heritable  bond.  Here  was  a  direct  con/lidm 
of  Scot^^  legum.  It  was  said  for  the  heir,  that  the  personal  estate 
land;  and   must  be  distributed  according  to  the  law  of  Enirland,  and 

notexone*  ^  ,    ,  , 

rated  by  must  bear  all  the  burthens  to  which  it  is  by  that  law  subject 
ai^e?tatc|°  On  the  other  hand  it  was  said  that  the  real  estate  must  go 
toXnaw  *^^ording  to  the  law  of  Scotland,  and  bear  all  the  burthens 
ofKng.  to  which  it  is  by  that  law  subject.  It  was  determined  that 
the  law  of  Scotland  should  prevail,  and  that  the  real  estate 
must  bear  the  burthen. 

^  In  the  first  case  the  disability  of  the  heir  did  not  follow 

him  to  England,  and  the  personal  estate  was  distributed  as  if 

both  the  domicil  and  the  real  estate  had  been  in  Ehigland. 

In  the  second  the  disability  to  claim  exoneration  out  of  the 

personalty  did  follow  him  into  England,  and  the  personal 

estate  was  distributed  as  if  both  the  domicil  and  the  real  es* 

tate  had  been  in  Scotland. 

^hMhcraii      **  ^ow  what  law  is  to  determine,  whether  an  instrnmtot 

instrunieut  of  any  given  nature  or  form,  is  to  be  read  against  an  heir  at 

given  na.    law,  for  the  purpose  of  putting  him  to  an  election,  by  which 

ferm^u  to    ^^^  ^^^  .estate  may  be  affected.     According  to  Lord  Hard- 

^  ^^^      wicke,  and  the  judges  who  have  followed  him,  that  is  a  ques* 

heir,  for 
th6  par* 
pose  of  *  Ersk.  Inst.  Law  of  Scotland,  701.  (5th  edition). 

MwJSr*      *^*  ^  *^*  effect  and  nature  of  an  heritable  bond,  see  SellH 

to  the  law    Commentary  on  the  Laws  of  Scothmd,  90C.    Ertk.  Inst.  IM,  and 
of  realpra-  __        . 

perty,  4a-  Hope's  Minor  Pract.  36. 
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tion  belonging  to  the  law  of  real  property,  for  they  have  de-  *^™|"*^ 

cided  it  by  a  statute  which  regulates  devises  of  land.    Upon  tnte,  rep- 

that  principle,  if  the  domicil  were  in  Scotland,  and  the  real  vjj^of  ^ 

estate  in  England,  an  English  will,  imperfectly  executed,  j^^^^^ 

ought  not  to  be  read  in  Scotland^  for  the  purpose  of  putting  that,  where 

the  heir  to  an  election ;  and  upon  the  same  principle,  if  by  inScotlaiid 

the  law  of  Scotland  no  will  could  be  read  against  the  heir,  JJJ^^oJjfi^^ 

it  would  follow  that  a  will  of  land,  situated  in  Scotland,  j"  in  Scot. 

oil.  land,  the 

ought  not  to  be  read  in  England^  to  put  the  Scotch  heir  to  estate  in 

1     .-  Eneland, 

an  election.  and  an 

"  Doubting  much  the  soundness  of  that  principle,  I  am  |^°|f  ^Z^**^^,. 

glad  that  the  case  of  Cunningham  r.  Gayner,  relieves  me  **eciiy  exe- 

from  the  necessity  of  deciding  the  question,  as  whichever  to  the 

Jaw  IS  applied  to  the  decision  of  the  present  case,  the  result  of'theprin- 

will  be  the  same.    As  to  the  law  of  England,  a  will  of  land  cipie, 

in  Scotland  must  be  held  analogous  to  that  of  copyhold  es-  ji^q^^j^^ 

tate  in  England,  and  the  will  is  equally  to  be  read  against  between  a 

the  heir.    It  was  said,  a  will  of  copyhold  estate  may  have  ScoUand, 

some  effect  here  upon  the  copyhold :  that  is,  if  there  is  a  pre-  ^^  \f  ^o« 

vious  surrender ;  but  then  the  estate  does  not  pass  by  the  will,  ^^''?^^  i*^. 

which  operates  only  as  a  declaration  of  the  use.    In  that  tiiewiu 

respect  there  is  no  difference  between  a  copyhold  and  land  in  a  deciara^ 

Scotland ;  for  if  in  Scotland  there  be  a  conveyance  previously  ^^^^^/^^ 

executed,  according  to  the  proper  feudal  forms,  the  party  previous 

may  by  will  declare  the  use  and  trust  to  which  it  shall  in  the  lat-' 

enure.     If  the  law  of  Scotland  is  resorted  to  as  the  rule,  the  i^*^^^^^ 
ease  alluded  to  determines  that  the  Elnfflish  will  may  be  read  previoaa 

"  ■'        ^  convey- 

against  the  Scotch  heir,  for  the  purpose  of  putting  him  to  ance,  ac- 
an  election ;  that  too  in  the  strongest  case  that  could  occur,  the  proper 
for  the  will   is   stated  to  have  been  made  on  death-bed :  ^f"^^-.. 

lorm,  in 

liable  therefore  to  the  double  objection ;  first,  that  a  will  the  former. 
cannot  affect  land;   and  secondly,  that  on  death-bed  no  against  a 
valid  conveyance  whatever  could  have  been  made ;  yet  it  hri^/c*iaim- 
was  held,  that  as  the  heir  took  benefits  under  that  will,  it  was  i»g  under 

,  .  ,.  r.  .  .an  English 

not  competent  to  him  to  dispute  any  part  of  its  operation,  will,  not 

"  Upon  the  whole,  therefore,  the  heir  must,  make  his  by'uleiaw 

election.     The  marital  rights  of  the  husband,  who  derives  ?![?**** 
no  benefit  from  that  will,  cannot  be  affected  by  that  election.'' 
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destroy^ 
or  sup- 
pressed, 
0OW  esta« 
l^lisbed. 


WHERE  A  wiU  is  sopprwied  or  destrojed,  relief  nay  bt 
liad,  if  the  property  18  real  estate,  in  the  Court  of  Chancery; 
and  if  personal  estate,  in  the  Eodesiastical  Court ;  but  proof 
must  be  exhibited  of  the  existence  and  contents  of  the  wQL 
The  substance  and  effisct  however,  under  such  circonutaiicoi^ 
are  usually  all  that  can  be  expected  to  be  proved ;  and  when 
this  is  dcwe,  the  will  so  withheld  or  destroyed  will  be  es- 
tablished acciHrding  to  the  eflfoct  substantiated  in  evidence. 
A  very  recent  case  *  at  the  Commons,  was  decided  upon 
this  ground.  The  testator  made  his  will  in  Augmt, 
181S,  and  bequeathed  his  property  to  two  of  his  iUeptiinste 
children,  and  appointed  D.  their  guardian,  and  his  own  trai* 
tee  and  executor.  The  testator  died  in  January  1814 ;  D. 
wait  the  morning  after  his  decease  to  his  house,  and  findsf 
there  the  brother  of  the  deceased,  read  the  will  to  hin. 
The  brother  being  angry  at  finding  that  nothing  was  left  ^ 
him,  snatched  the  will  out  of  D.'s  hand,  and  destroyed  it 
The  paper  propounded,  was  an  affidavit,  purporting  to  con- 
tain the  substance  ^  the  will. 

The  Court,  after  hearing  the  evidence  read,  was  of  (^* 
nion  that  the  frets  of  the  case  were  ftiUy  proved,  and  pro* 
nounced  for  the  substance  of  the  wiU,  as  contained  in  tte 
affidavit. 


*  Hendy  «.  Heady,  Prerog.  Court,  8th  of  Febroary,  1815. 
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ABATEMENT  OF  LEGACY. 

lo  what  cases  and  proportioni^  l^g»» 
cies  most  abate         -        U.  114 

ABSOLUTION. 

AlMelutioa  mast  be  given  to  an  ex- 
commanicated  person,  before  he 
can  be  an  executor  or  administra- 
tor -  •  U.  49 

ACCIDENT. 

Where  accident  and  surprise  will 
operate  the  retocation  of  a  will 

I.  340—342 

ACTIONS. 

1.  Bf  temporary  executor,  executor 
of  an  exeputor,  husband  of  an 
AxecutriX)  and  co-executors 

IL  n 
%•  Ceaseqaenoes  of  the  deaths  of 


executors  or  administrators,  as  to 
mtsdependim;        -        95,  94 

ADEMPTION  OF  LEGACY. 

1.  Bj  surrenders  upon  renewals 

L  8. 11.  passim 
%  Bjr  advancements,  S89.  II.  s.  1. 

passim 
3*  Bj  the  wididrawing  of  the  sub- 
ject, where  spedfie  I.  384 

4.  By  conTersion  of  die  subject  mat- 
ter -  -  386 

5.  Lmcy  adeemed,  not  restored  by 
codicil  confirudng  the  will       413 

ADMINISTRATION. 

1.  What  acts  amount  to  an  adminis* 
tration  -        «  IL  51 

%  Of  the  husband's  right  to  admi- 
nistration •  «        08 

3*  Administratioii  to  wife  and  next 
of  kindred  •  00 

4»  Where  a  jnarried  woman  or  nunor 

is  pejit  of  kin         ^         70^71 
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5.  What  a  person  must  do  in  tak- 
ing out  letters  of  admiDistratloii 

71,  72 

6.  Of  administration  with  the    will 

annexed  •  73 

7.  -.^__«  daring  the  infan- 

cy of  the  executor  or  execu- 
tors •  •         ibid 
g,  ■                         during  the   pen- 
dency of  a  suit  -  7^ 

9.  ■.,  when  all  the  next 

of  kin  refuse  -  ibid 

10.  '    ■     ■      '■     by  a  cr«>ditor 

ibid 

ll«    In    what    case    administration 

granted  to  the  attorney   of   the 

parties  entitled  ibid,  74 

12.  Of  administration     where     the 

executor  resides  out  of  the  ju- 

ribdiction  of  tae  King's  courts 

74 
IS.  ■■  '■  ■    limited  to  parti- 

cular things  •  ibid 

14,  ■  where  a  bastard 
dies  intestate         «         ibid,  75 

15.  where  the  person 
entitled  to  administer  for  his 
own  sole  benefit,  dies  before 
taking  out  administration      75 

10.  ■  de  bonis  non 

ibid 

17.  '  ■  durante  absentia 

ibid,  73,  86 

18.  '  ■  where  an  execu- 
tor, who  is  also  residuary  le- 
gatee, dies  before  he  has  fully 
^ministered  -  76 

19.  #  where  a  feme  co- 
Tort,  executrix  and  residuary 
legatee,  dies  intestate  ibid 

20.  — s : —  where  a  surriv- 

ing  executor  renounces        ibid 

21.  —  ,  where  Toid,  or 

only  Toidable  ibid,  77 

22.  Ad  yalorem  duty  •  92 

ADMINISTRATOR. 

1.  Who  may,  and  who  may  not  be 
an  admini^trato^  ll.  49,  50 

%  Pen&Uy  on  persons  acting  as  ad- 
ministrators, without  taking  out 
letters  of  administration,  within 
six  months  •  71 

3.  His  interest  and  authfrity  in  re- 


spect to  the  intestate's  property, 
and  the  differences  in  these  re- 
spects between  particular  and 
general  administrators  85 

4.  What  acts  may  be  done  by  an 
administrator  with  the  will  tn- 
nexed  -  ibid,  86 

5.  What  may  be  done  by  joint  admi* 
nistrators  -  85 

6.  And  by  administrators  durante 
absentia  -  -        ibid 

7.  Remedies  of  administrators,  it 
law  and  in  equity  -         9i 

8.  Consequences  of  the  death  of  ad- 
ministrator, as  to  suits  depend- 
ing .  93-95 

9.  Of  distribution  by  an  administra- 
tor -  -  134 

See  Pbomises. 

ADMITTANCE. 

Relation  of,  in  respect  to  copyholds 

•  l.i87 

ADVANCEMENT. 

1.  How  far  an  ademption  of  legscy 

II.  3 

2.  Of  bringing  into  hotchpot      l^ 

ADVOWSON. 
What  words  include  I*  4^' 

AGE* 

When  it  incapacitates  from  mAH 
a  will  .  1.  ^ 


ALIENS. 


1.  Alien  friend 

2.  Alien  enemy 


1.35 
11.49 


ALIENATIONS. 


1.  Progress  of  alienations  in  GrecisB 

jurisprudence  !•  %^^ 

2.  In  Roman  jurisprudence 

2—5,  DoW 

S.  Among  the  ancient  Germans  tj^ 
Anglo-Saxons  ^Kjt 

4.  How  Influenced  by  the  Mju 
system  •  *>  ^>  ^ 
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i.  Operation  of  tb«  English  common  f 
law  upon  alienations  7 

6.  Consent  of  the  heir,  in  ivhat  case 
necessary  -  13,  14 

7.  Oi^ration  of  the  statutes  of  wiil« 

16—^4 

ALTERATION. 

1.  No  rOTocation  beyond  the  parti- 
cular object  -  I.  331 

1.  When  a  fresh  exercise  of  the  dis- 
posing power  -  33^ 

3*  Alterations  in  pencil  38^ 


AMBIGUITIES. 

1.  When  latent  -  II.  13 

ft.  When  patent  -  16 

3.  When  incurable         *  ibid 

4.  What   ambiguity  is  created  by  a 
deTise  to  a  person's  family   16,  17 

6.  Of  the  marlL  of  a  patent  and  la- 
tent ambiguity  18 — 22 

6.  Meets  of  a  false,  or  true  descrip- 
tion •  -  -  22, 23 

7.  Effect  of  a  blank  left  for  the  name 
of  a  legatee  -  24 

8.  "Some  ambiguities  patent^  not  in- 
curable. -  24, 25 

0.  Of  the  lights  reflected  on  parti- 
cular ambiguous  passages,  by  the 
context  -  23, 26 

ANIMUS  TESTANDI. 

Import  of  the  term,      I.  177—17^ 

and  note 


APPOINTMENT. 

1.  Of  executors 

2.  Of  guardians  • 

See  Powers. 


11.50 
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APPRENTICES.       ^ 

Of  their  relation  to  the  executor 

11.80 

APPURTENANCES* 

What  things  will  pass  by  the  word 
*  appurtenances'  I.  459,  460 

ASSENT. 
A.  Of  ih«  necMsity  of  asstBt  by  an 


executor  to  a  legacy,  and  its  ef- 
fects -  IL  106 

2.  Diffi^rence  as  to  the  effect  of  as- 
sent in  the  cases  of  general  and 
specific  legacies  -  107 

3.  What  amounts  to  an  assent 

108,  109 

ASSETS. 

1.  Not  marshalled  in  faTour  of  a 
charity  -  1. 200 

2.  Equitable  or  legal,  what 

217,  218,  and  note 

3.  Equity  of  redemption    218,  note 

4.  Of  employing  them  in   carrying 
on  testator's  trade 

II.    146,   147 

5.  Of  the  waste  of  them  by  execu- 
tors -  -  149 


ATTAINDER. 
Incapacity  produced  by  I.  34 

ATTAINT. 

Attaint  of  false  verdict,  disqualifies 
for  being  a  witness  I.  130 

ATTAINTED  PERSONS. 

Attainted  persons  may  be  executors 
or  administrators  II.  50 

ATTENDANT  TERMS. 
Within  the  sUtute  of  frauds      I.  81 

ATTESTATION. 

1.  When  introduced  into  the  Roman 
law  •  1. 4,  note 

2.  By  the  Roman  law,  must  be  in 
slight  of  the  testator        144,  note 

3.  What  sufficient,  by  the  general 
custom  of  England  5,  note 

4.  Of  personalty  -  ibid 

5.  Of  copyholds  -  41 

6.  Of  a  rent  out  of  land  79 

7.  Of  tolls,  naTigation  shares,  petty, 
customs,  commons,  profits  of  stalU 
age,  market,  fair,  piscary,  annui- 
ties -  80 

8.  Qualifications  in  the  ciyil  law 

133,  134,  notet 

9.  Qualifications  by  the  law  of  Eng- 
land 130—133)  135—142 
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10.  Time  and  manner  of  making  the 
attestation  -  143 

11.  Enough  if  ,ih%  testator  might 
see  the  witnesses,  whether  he  did 
actually  see  them  or  not  ibid 

12.  But  testBioT  must  not  only  be 
corporally  present ;  he  must  also 
possess  his  faculties  so  as  to  be  ob- 

-  serTant  of  the  fact  147 

13.  Whether  an  acknowledgment  by 
the  subscribing  witness  to  the  tes- 
tator, be  sufhcient  -         149 

14.  Witnesses  may  subscribe  their 
attestation  at  different  times    1 50 

15.  Of  the  Roman  law  on  this  sub- 
ject 

150, 151,  note,  155,  150,  note 

16.  ETidence  of  the  attestation    157 

17.  In  the  courts  of  common  law, 
one  of  the  subscribing  witnesses 
may  proie  the  attestation  by  the 
others  -  157 

18.  And  if  all  the  witnesses  deny 
their  signatures,  still  the  doTisee 
may  go  into  ctrcumataiices,  to  prore 
the  due  execution  of  the  will 

ibid,  158 
'  19.  Whether  the  OTidenee  of  the 
subscribing  witnesses  can  be  re* 
cetved  against  their  own  attesta- 
tion -  -  158 
to.  Doctrine  on  this  point  laid  down 
by  Lord  Mansfield,  in  Walton  v. 
Shelley                 -  101 

21.  Distinction  between  the  attesta- 
tion of  deeds  and  wills,  in  this 
point  -  •       162 

22.  And  between  negoeiable  instru- 
ments and  other  instruments    ibid 

23.  Of  the  proof  of  attestation  of  a 
will  of  lands,  in  courts  of  equity 

163 

24.  All  the  witnesses,  if  liTlng,  must 
be  examined  -  164 

25.  Of  the  proof  where  one  of  the 
witnesses  is  dead  -  165 

26*  Where  a  witness  is  beyond  sea 

160 

27.  Where  a  witness  has  become  in- 
sane •  -        167 

$8.  Where  no  account  can  be  given 
of  a  witness  ibid,  168 

AOTEE  VIE. 
Ske  Estates  fvr  avtsr  tie. 


BAIL. 

In  what  casei  an  ei^ecutor  wmj  bs 
held  to  bail*        -  11.150 

\ 
BANlt  NOTES. 

1.  Whether  they  may  be  the  subject 
of  a  donatio  mortis  causi 

1. 12  note 

2.  Whether  choses  in  action      410 

BANKRUPTCY. 

1.  Eknkruptcy  of  a  testator  does  not 
revoke  tiie  deyise  of  real  estate 

%  G>n8equences  of  bankniptcj 
where  the  testator's  trade  is  car- 
ried on  by  executor  H*  1^7 

BAJRRATRT. 

Barratry  disqualifie?  for  beiqf  a 
witness  to  a  will  190, 151 

BASTARD. 
See  Illbgitimati  Chubkw. 

BLANK. 

1.  Of  the  efleetofabhmkUftinft 
will  for  the  name  of  a  legatee 

2.  A  blank  in  a  codicil  may  lome- 
times  be  supplied  from  the  will 

27,  note  (W) 

BONA  NOTABILU. 

1.  What  constitutes  bona  notahtllt 

1155 

2*  Where  in  two  distinct  dioceses 

55-57 

3.  Where  in  two  dillerent  pref  incss 

5tf 
4*  Where  partly  in  different  dioceses 

of  one  proTiDce,  and  partly  in  f^ 
diocese  of  another        -        9i^ 

5.  Where  partly  in  Ireland  m 
partly  in  England  ^\ 

6.  Where  partly  in  the  diocese  sod 
partly  in  a  peculiar  of  thewo^ 
diecfpe  •  M 
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i.  Leases,  debts,  judgments,  wkere 
bona  notabilia  -  67 

BONDS. 

1.  Bonds  haying  no  locality  do  not 
pass  by  a  bequest  of  property  in 
a  particular  place  41  d 

%  Are  bona  notabilia  II.  67 
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CANCELUNG. 

1.  An  equiyocal  act  I.  321 

3.  Must  be  done,  animo  reTocandi, 
to  faaye  the  effect  in  law  of  de- 
stroying the  yalidity  of  a  will 

323—825 

3.  What  eyidence  js  sufficient  to 
proye  the  intention  of  cancelling 

325,  326 

4«  What  tearing  or  burning  is  suffi- 
cient io  reyoke  326,  327 

5*  A  cancelled  will  not  necessarily 
reyiyed  by  the  destruction  of  a 
substituted  will  328,  329 

6*  Of  the  presumption  where  a  can- 
celled and  an  uncancelled  will  are 
found  after  the  testator's  death 

330,  note 

7*  Of  the  effect  of  destroying  dupli- 
cates -  330,  331 

CAPACITY,  (Tgstamestart.) 

At  what  age  the  testamentary  ca- 
pacity takes  place  I*  35 

CHARITABLE  USES. 

1.  Fayour  shewn  to  them       L  189 
2*  Of  a  deyise  of  lands  to  be  sold, 
and  the  money  to  go  to  a  charity 

194 

3.  Of  mortgages,  terms  of  years,  and 
money  secured  on  tolls,  or  rates 

195 

4.  Of  ft  devise  of  money  to  be  lidd 
Mtiakuida  196—198 


5.  Of  a  deyise  for  the  support  or 
repair  of  what  is  already  in  mort- 
main -  -  19S 

6.  Of  marshalling  assets  in  the  case 
of  a  charity  -  200 

7.  Where  the  mode  of  disposition  it 
undefined,  whether  a  purdiase 
of  land  may  be  made  for  yalue 
by  the  trustees  -  Ibid 

8.  Whether  bequest  to  erect  imports 
a  purchase  «  «      202 

9.  How  general  charitable  bequeets^ 
without  any  specification  of  the 
objects,  are  dealt  with  in  equity 

203 

10.  The  legal  notion  of  charitable 
purposes  stated  203,  204 

11.  Legacy  to  be  laid  out  in  land  in 
Scotland,  not  within  the  stat.  H 
Geo.  2.  c.  36.  •  II.  511 

12.  Legacy  to  be  laid  out  in  herit- 
able securities  in  Scotland  for 
charilable  purposes,  good 

II.  612 

CHATTELS. 

1.  What  chattels  pass  in  a  bequest 
of  goods  and  chattels  I.  414,  415 

2.  Of  qualified  and  temporuy  inte* 
rests  in  chattels  •  432 

3.  Of  the  dominion  accompanying 
the  interest  for  life  in  a  personid 
chattel  -  434,  435 

4.  As  to  consumable  things 

435,  436 

5.  As  to  the  remedies  for  preserving 
the  goods  to  the  persons  in  the 
succession  -  437—439 

6.  What  chattels  yest  in  executors 

II.  78,  79 

7.  Of  future  and  conditional  inte- 
rests in  chattels  -  81 

8.  What  chattels  follow  the  inherit, 
ance  -  -         82— -84 

CHILD^-CHILDREN. 

1.  Statute  11  and  12  W.  3.  c.  16., 
concerning  children  in  yentre  sa 
mere  -  1. 352,  note 

2.  L^acy  to  a  child,  and  portion 
on  its  subsequent  marriage,  how 
far  a  satisfaction  of  nidi  Iwoy 

II.  3 
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3.  As  to  the  case  of  a  putatiTe,  or 
iUegitimate  child  3,  4 

4.  When  interest  on  a  legacy  will 
commence  in  favour  of  a  child 

121 

5.  Who  is  a  child  within  this  priyi- 
lege  •  122,  123 

6.  Logacy  to  a  child,  how  to  be 
paid  .  -  123,  124 

7.  Posthumous  children,  and  child- 
ren  of  the  half  blood,  how  intitled 
in  cases  of  distribution  of  intes- 
tate's effects  -  126 

8.  Of  advancement  of  children,  and 
bringing  the  same  into  hotch-pot 

127 

9.  Privilege  of  the  heir  in  this  re- 
spect  -  -  128 

10.  Shares  of  children  under  cus- 
toms of  York  and  London  in  the 
distribution  of  an  intestate's  effects 

140—143 

1 1.  Of  devises  to  children  and  grand, 
children  •  248, 249 

See  Illeoitimate  Children. 

CHOSES  IN  ACTION. 

1.  Choses  in  action  having  no  loca- 
lity, do  not  pass  by  a  bequest  of 
property  in  a  particular  place 

1.415 

2.  Whether  bank  notes  are  choses  in 
action  -  -  416 

8.  All  legal  choses  in  action  come  to 
the  ^cutor  •  II.  81 

CODICIL. 

1.  A  codicil,  though  part  of  a  will, 
can  have  no  operation  on  freehold 
estate,  either  as  part  of  the  will  or 
by  •  its  own  efficiency,  unless  at- 
tested as  the  statute  directs 

I.  66,  67 

2.  A  nuncupative  codicil  will  not 
alter  a  written  will         -         183 

3*  Of  the  republication  of  a  will  by 
a  codicil  •  400 

4.  A  codicil  being  executed  and  at- 
'tested  by  three  witnesses,  is  a  re- 
publication of  the  will  402 

3.  Every  codicil,  unless  it  be  con- 
fined in  expression^  is  a  republi- 


cation of  a  previous  will,  if  sodi 
codicil  be  executed  and  attested 
according  to  the  statute  404 

6.  Whatever  number  of  codicils  a 
.    man  makes,  they  all  are  parts  of 

his  previous  will  ibid,  note 

7.  A  testator,  in  confirming  his  will 
by  any  subsequent  testamentary 
instrument,  confirms  it  with  all  its 
codicils :  and  if  an  intermediate 
codicil  have  changed  any  part 
of  it,  it  is  confirmed  with  theie 
changes        ^  ibid,  405,  note 

8.  If  a  will  have  a  specific  referenee 
to  a  thing  subsisting  when  it  was 
first  published,  but  subseqaentlj 
withdrawn,  the  republication  of  it 
by  a  codicil  will  not  make  it  ope- 
rate upon  another  thing  which  has 
come  by  substitution  into  the  place 
of  the  thing  so  withdrawn,  though 
similar  in  amount  and  quantity 

407 
0.  Difference  between  a  codicil  and 
the  sequel  of  an  inceptive  will 

407,  note 

10.  Difference  between  a  codicil  and 
a  paper  incorporated  by  reference 

408,  note 

11.  The  effect  of  a  codicil  as  a  re- 
publication, may  be  restrained  by 
its  special  terms  -  410 

12.  Blank  in  a  codicil  may  some- 
times be  supplied  from  the  will 

II.  27,  note  (12) 


COMMONS. 

A  devise  of  commons  must  be  by 
a  will,  attested  by  three  witnessei 

1.80 


COMPULSION. 

Act  done  by  compulsion  not  a^re- 
vocation  of  a  will 

I.  247,  248—250 


CONDITIONS,  (Prkceokht  an© 

SuBSSaUEVT) 

Distinction  between  such  condidoni 

II.  240,  241,  note 
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CONSANGUINITY. 

The  degrees  of,  stated       II.  69;  70 

CONSPIRACY. 

ConTiction  of  a  conspiracy,  at  the 
suit  of  the  crown,  disqualifies  for 
being  a  witness  to  a  will      I.  130 

CONSTRUCTION  OF  WORDS 
AND  PHRASES 

General  rules  for  the  construction 
of  words  and  phrases  in  wills. 

I.  562—566,  notes 
I.  As  to  moveable  things         I.  414 

1.  ^  Goods  and  chattels/  what 
they  comprise  I.  414 

2.  Of  bequests  of  goods  in  a 
hou9e,  &c.  •  ibid 

S.  When  the  bequest  is  of  a 
coUectiye  and  fluctuating  bo- 
dy, what  passes  417 

4.  Difference  between  bequest 
of  goods  in  a  house  and  goods 
on  board  a  ship  ibid 

5.  A  derise  of  household  fur- 
niture will  pass  plate,  in  What 
cases  -  418—420 

0.  Linen,  china,  and  pictures 
will  pass  -  421 

7.  But  not  books,  globes,  and 
mathematical  instruments 

ibid 

8.  Medals,  coins,  jewels,  orna- 
ments of  the  person,  &c. 

422 
9. .  Live  and  dead  stock        423 

10.  Farming  stock         •      ibid 

11.  Stock  in  trade         •      424 

12.  Stock  in  the  public  funds 

425—432 

II.  As  to  immoveable  things        440 

1.  Leaseholds,  how  affected  by 
a  general  devise  of  lands  440 

2.  Whether  copyhold  passes  by 
a  general  devise  of  lands 

445—449 

3.  Wftther  the  general  words, 
^  lands,  teiAsments  and  here- 
ditaments' are  alone  sufficient 
to  pass  copyhold  estate,  with- 


out any  special  circumstances 
to  indicate  the  intention 

449—451 

4.  Whether  the  word '  copyhold* 
will  pass  customary  estates 

451,  452 

5.  What  words  include  a  manor 

453,  454 
^  6.  And  advowson  453 

7.  Whether  lands  include  houses 

454 

8.  What  passes  under  farm 

454,  455 

9.  Messuage,  what  it  may  in- 
clude -  •       456 

10.  House,  what  it  may  include 

457,  458 

11.  Of  the  effect  of  the  word 
'  appurtenances'      459—461 

12.  Whether  by  a  devise  of  the 
occupation,  or  of  the  rents 
and  profits,  the  land  itself 
passes  -  461, 462 

IS.  Whether  by  devise  of  the 
ground«rent,  the  reversion 
will  pass  -  463 

14.  Of  the  effect  of  the  word 
^  premises'  -  464 

15.  Import  of  the  words,  ^  es- 
tate, inheritance,  property, 
effects,'  &c. 

465—472,  481,  482 

16.  Of  the  doctrine  of  constru- 
ing words  as  ejusdem  generis, 
with  the  accompanying  words 

473—480 

17.  When  the  'whole  estate 
pafses  -  483 — 512 

18.  ^y  what  words  an  estate 
tail  passes  513 — 560 

19.  By  what  words  an  estate  for 
life  only  will  pass  561 — 582 

20.  What  words  create  a  joint 
tenancy,  and  what  a  tenancy 
in  common  in  a  will 

583—592 

21.  Distinctions  between  ptf-e- 
sumptions  and  positive  rules 
of  construction  If.  7 

22.  Of  the  lights  reflected  on 
particular  passages  by  the 
context  25, 26 

23.  Whether  the  courts  will 
look  out  of  the  instrument, 
and  infer  the  intention  from 
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the  iltaatloii  of  the  person  or 
property  -  27 — 32 

24.  Rules  of  construction  not 
to  be  opposed  by  eitrinstc  ot!- 
dence  33,  et  seq. 

35.  Some  equitable   rules   too 
'  strict   to  depend  upon  evi- 
dence of  intention       33,  34 

26.  Examples  of  .rules  of  con- 
iliMlitB  aot  tft  be  oppeeed 
bj  extrinsic  evidence  35—38 

27.  Of  t^  rales  in  con«truing 
a  bequest  to  relations 

36—37,  in  notes 

28.  The  word  <  with,'  effect 
of  J  273,  note  (1) 

20.  What  passes  under  a  be- 
quest id  the  ^best  of  my 
finen'^  Ibid,  note  (2) 

CONTINGENT  INTERESTS. 

Contingent  and  executory  interests 
devisable  by  will 

L  200,  note 

CONTINGENT  REMAINDERS. 

Different  sorts  of  contingent  re- 
mainders explained 

I.  541,  542,  note 

CONVEYANCES. 

i.  Of  the  revoking  effect  of  con- 
veyances, legally  executed,  sub- 
sequent to  the  making  of  a  will 

I.  251—268 

2«  Resemblance  between  convey- 
ances to  uses,  and  wills  264,  note 

3.  Conveyances  by  way  of  mort- 
gage, or  for  payment  of  debts  ge- 
nerally, how  fkr  revocations  of 


wilU 


294,  205 


4.  Conveyance  by  testator  in  trust 
for  himself,  after  making  his  will, 
how  far  a  revocation      298,  note 

CONVICTION. 

I*  A  will,  how  affected  by  a  con- 
TietioQ  of  m  crime 

1.  3^  130,  131 
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COPYHOLDS. 

1.  Copyholds  not  affected  by  Ae 
statutes  of  wills,  or  of  frauds 

I.  36, 37 

2.  Nor  trusts  of  copyholds 

38,  39, 40 

3.  Wiiether  an  appointment  or  de* 
claration  of  the  uses  of  a  copjhold 
surrendered,  may  be  without  writ- 
■i^g  -  -  41 

4.  Attested  will  of  cepyhehl  us- 
vocable  by  an  nnatlesled  will 

41, 4i 

5.  flow  far  such  an  instram^, 
though  it  operate  as  an  sppoint- 
nwat  or  declaration,  partakes  of 
the  qualities  of  a  will  43 

6.  Want  of  surrender  of,  to  the  uses 
of  a  will,  in  what  cases  supplied 
by  equity  -  219,  DOfe 

7.  Copyholds  purchased  after  mak- 
ing a  will,  do  not  pass  by  tbe  an- 
tecedent  will,  except  where  re- 
published by  a  surrender 

200,257 

8.  Whether  copyholds  pass  by  the 
general  devise  of  lands,  Ac. 

445-448 
0.  Whether  the  general  words, 
'  lands,  tenements  and  heredita- 
ments,' are  aloue  saficaent  to  pan 
copyliold  estate,  without  any  spe- 
cial ctrcumstanoes  to  indicate  the 
intention  •  440 

10.  Whether  the  word  <  copyhold,' 
will  pass  customary  estates     451 

CORN. 

Growing  com  will  pass  by  will  un- 
attested, in  what  cases  1. 89 

COSTS, 

In  what  cases  executors  are,  and  are 
not  liable  to  costs  II.  9i 

COURTS  OF  CONSCIENCE. 

Executors  may  sue,  but  are  not 
suftble  in  couits  of  oenadeoce 

II.  155 

COUSINS  G£RMAN. 

The  share  of  cousins  german,  ia  ihB 
distribution  of  an  intestate's  eisctiy 

1 
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under  the  customs  of  York  and 
Lond6n  •  11.  143 

'    COVERTURE. 

How  it  operates  on  tlie  tefCamentary 
cafiacity  *  1. 38, 94 

CREDI&LE  WITNESSES. 

1.  Credible  witnesses,  in  the  statute 
of  frauds,  are  to  be  understood  in 
the  sense  of  competent        I.  132 

%  The  opposite  sentiments  of  Lords 
Mansfield  and  Camden,  on  the 
import  and  rtrigemfy  of  this  term, 
considered  -         137—142 

CREWTOR. 

1*  A  l^acj  to  creditor  by  his  debtor 
exceeding,  or  equal  to  the  amount 
at  his  debt,  presumed  to  be  a  sa- 
tiifkction  thereof  II.  5 

i.  A  creditor,  by  making  liis  debtor 
Us  ekecutor,  does  not  release  his 
debt  in  equity      -  30,  note 

S.  In  what  case  administration  grant- 
ed to  him  -  76 


CROSS  REMAINDERS. 

1.  On  Hie  implication  of  cross  re- 
mainders *         I*  540—544 

%•  Changes  in  respect  to  the  rule  of 
presumption  645 — 558 

3.  The  doctrine  of  opposing  the  im* 
plication  of  cross  remai^rs  be- 
tween more  than  two,  has  given 
way  to  the  principle  of  consulting 
the  testator's  intention  669 — ^661 

CROWN. 

!•  l>ebts  to  the  crown,  whether  by 
record  or  specialty,  to  be  first  sa- 
tisfied «  11.97 

8.  Simple  contract  debts  to  the  crown 
in  Wnat  order  to  be  paid  101 

-  CUSTOM. 

1.  A  will,  dlspDikig  of  tfa«  estate  In 
customary  freeholds,  must  be  ei»- 
cuted  and  Itttiasled  according  to 
Ike  statute  (4  iif,«ds      I.  41^-^4 

%  Bat  wbeie  there^is  a  custom  fcr 


surrendering  these  equitafat* 
tates  to  the  uses  of  a  will,  they 
soem  t»  be  out  of  the  statute  46 
3L  Wills  of  land,  deTisable  by  cus- 
tom, must  be  in  writing,  by  the 
express  direction  of  the  statute   45 

CUSTOMS  OF  YORK  AND 
LONDON. 

1.  Restraints  by  these  customs  up«ft 
the  testamentaiy  power,  removed 
by  ststntes  I.  0,  note 

%  The  custom  of  York,  as  to  the 
appointment  of  guardians,  how  far 
affected  by  the  12  Car.  %  c.  34. 

207 

3.  The  custom  of  London,  as  to  the 
distribution  of  an  intestate's  ef- 
fects •  II.  131—136 

4.  The  custom  of  York,  in  distri- 
buting  an  intestate's  effects 

136—143 

CUSTOMS  (PEtTT). 

Devise  of  the  profits  of  petty  cus« 
toms  by  will,  must  be  attested  by 
three  witnesses  -  80 

DEAD  MAN'S  PART. 

What  constitutes  the  dead  man's  part 

II.  139 

DEBTS. 

1.  Personal  estate  primarily  liable 

I.  75,  76,  note 
3.  Next,  estates  devised  for  the  pay- 
ment of  debts      -  76,  note 

3.  Next^  estates  descended  77,  note 

4.  Next,  estates  specifically  devised 

ibid 

5.  Derises  and  dispositions  for  pay- 
ment of,  excepted  out  of  the  sta- 
tute of  fraudulent  devises         316 

6.  Charges  of  debts  in  equity,  within 
the  exception  «  ibid 

7.  Of  the  sUtute  of  limitatioiis 

218,  219,  note 

8.  Legacy  by  a  ddbtor  to  his  credi* 
tor,  exceeding,  or  equal  to  Ihe 
ameuftt  of  his  debt,  »  satiflfiuition 

I      ^fiiisdebt  -  Il«5 
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9.  Cases  in  which  this  rule  does  not 
apply  -  5,  note 

10.  Of  the  opposite  influence  of  the 
conflicting  rules  that  a  debtor  is 
not  to  be  presumed  to  intend  a 
gift  to  his  creditor ;  and  that  lega* 
cies  imply  a  bounty  ibid 

11.  In  equity,  a  debt  not  released  by 
a  creditor's  making  bis  debtor  his 
executor  -  30,  note 

14.  Payment  of  debt  to  an  executor; 
who  has  got  probate  of  a  forged 
will,  discharges  the  debtor         63 

13.  So,  payment  to  any  person  visibly 
acting  as  administrator  is  a  good 
payment  .  7g 

14.  Of  the  legal  order  in  which  ex- 
ecutors are  to  pay  debts  of  their 
testators  -  •  97 

15..  I'  debts  due  to  the  crown 

by  record  or  specialty  97 

16.  debts  due  upon  judg- 
ments against  the  testator    98,  99 

17.  specialty  debts  100 

18.  ■  simple  contract  debts 

101,  102 

19.  Of  an  executor's  retaining  for 
his  own  debt  10^  103 


DECLARATIONS  OF  A   * 
TESTATOR. 

1.  How  far  such  declarations  are 
evidence  •  II.  46 

2.  Contemporary  declarations  most 
to  be  attended  to  •  ibid 

3.  Declarations  made  after  the  will, 
more  to  be  regarded  than  such  as 
were  made  before  the  will         47 

4.  But  with  diflerent  degrees  of 
weight,  all  these  declarations  ad- 
missible •.  47,  48 


DEED. 

1.  The  sealing  and  delivering  of  a 
.  deed  presumable,    if   the   hand- 
writing to  it  be  proved 

I.  117,  note 

9.  Distinction  between  the  attesta- 

tion  of  wills  and  deeds,  as  to  the 

question,  whether  evidence  of  the 

fiubscribiDg  witnesses  can  be  re- 


ceived agahist  their  own  attests 
tion  -  -  15% 

DERIVATIVE  EXECUTOR. 
Who  is  such  executor  II.  53 

DESCENT. 

1.  The  descent  is  not  broken  by 
merely  charging  the  estate  with 
payment  of  debts       L  218,  note 

2.  Of  the  derise  to  the  heir ;  whea 
he  takes  by  the  will,  and  when  by 
descent  ibid,  51^  nott 

DEVISE. 

1.  Of  a  rent  out  of  land  mast  bi 
attested  by  three  witnesses 

1.79 

2.  So  must  a  devise  of  tolls,  naviga- 
tion shares,  commons,  profits  of 
stallage,  petty  customs^  ma^et, 
fair,  piscary  .  80 

3.  To  corporations,  how  far  gpo^ 
under  43  El.  c.  44.  188 

4.  Of  lands  to  be  sold,  and  the  mo- 
ney to  go  to  a  charity,  withia  the 
mortmain  act  -  104 

5.  Of  mortgages,  terms^  of  years, 
and  of  money  secured  on  rates  or 
tolls,  also  within  the  mortmain  act 

195 
0.  For  the  support  or  repair  of  whal 
is  already  in  mortmain,  good 

m 

7.  Provislone  of  the  statute  of  frau- 
dulent devises        •         314, 9lb 

8.  Excepting  clause  of,  saving  de- 
vises and  dispositionB  for  payment 
of  debts  -  m 

0.  But  not,  if  such  devise  do  not 
provide  for  payment  in  a  practi- 
cable manner  -  ibid 

10.  Charges  of  debts  in  equity, 
within  the  exception  S17 

11.  Proceeding^  at  law  and  in  equity 
on  this  statute         -        219,  ^ 

13.  Eetates  per  auter  vie,  .withio  thil 
statute  .  990 

13.  DeTise  of  lands  to  the  heir  at 
law,  has  no  openiiioA^  in  what 
caM  •  ^  M7,n»tf 
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14.  May  be  made  of  contingent  and 
«i0C«torj  intmreUB         960,  note 

1^.  Bat  not  of  a  rigbt  of  entry 

201 

)6t  B«i  if)  after  dtsadBui,  an  entnr 
|b#  QUMfe)  the  disseisin  is  pnrged, 
and  the  title  relates,  and  the  lands 
pass  by  a  will  prior  to  the  dis- 
seisin -  362, 263 

17.  All  deviiM  of  laoi  aee  specific 

266,  and  note 

(8.  Olerise  of  real  estate  not  rerok- 
ed  ^r  testator's  bankruptcy     £98 

19.  A  AQmander  an  lav  is  an  adomp- 
'  ilom  f>t  a  specific  derise 

313,  note,  314,  315 

20.  A  009011^1 4eTiaB  of  Vwds  does 
not  include  leaseholds  440 

tl.  But  if  testator  leave  none  bat 
leaseholds,  <^ey  will  pass 

441—443 

M.  If  a  will  be  ineffectaal  to  pass 
freehold  for  want  of  due  execu- 
tion, tiiis  win  not  make  the  lease- 
koli»  pass  by  a  general  devise, 
applicable  to  freehold  estate 

441,  442,  note 

M.  Leaseholds  will  pass  where  there 
are  only  such  to  answer  the  de- 
mise, although  the  devise  be  ex- 
sffOMfty  of  the  testator's  freeholds 

443 

M.  And  under  the  express  devise  of 
leaseholds,  freeholds  may  pass,  if 
such  appears  to  be  the  intention 

444 

%$.  <8o,  by  the  word  <  legacy,'  a  de- 
vise of  freeholds  may  be  under- 
stood -  444, 445 

96.  Whether  a  general  devise  of 
lands  passes  copyholds  445 — 449 

V.  Whether  the  devise  imports  all 
that  the  testator  has,  or  confers 
the  entire  dominion,  it  is  the  same 
Ineffeot         -  *  488 

M.  Difierence  between  the  phrases 
-*  freely  to  be  enjoyed,'  and  '  to 
be  freely  disposed  of 

488,  489,  note 

M.  Devise  of  land  generally,  if  the 
devisee  be  charged  in  respect 
thereof,  with  the  payment  of  a 
sum  of  money,  carries  the  fee 

491 

M.  &^  if  devisee  be  charged  with  the 

2 


papient  of  de)^ts  aii4  legacies 

ibid 

31.  Or,  with  a  perpetnal  annoal  pay- 
ment -  *  493 

$9.  Or,  with  the  payment  of  an  an-  i 
unity  for  the  life  of  aaotiier   494 

3|i  Devise  of  land  to  trustees,  for 
ppiipQiOS  which  raqufirB  the  fee, 
passes  the  fee  without  words  pf  11- 
mitatian         *  •  496 

34*  Devise  of  remainder  or  reversion 
carries  the  fee  507,  508 

36.  D^TiM  of  the  re^dne  is  equiva- 
lent to  a  devise  over  II.  241,  note 

Mf  F^m  of,  recommended  where 
testator's  object  is  to  preserve  the 
estates  devised  in  his  family 

380,  note 

37.  Of  the  interest  of  Ae  devisee  in 
reipainder,  where  the  devisee  for 
life  dies  before  Ae  testator 

381,  note 

38.  Of  the  limitation  over  to  the  sur- 
vigors,  after  a  devise  to  persons 
«p  ifipmU  in  copin^m      iMdy  4V0 

99.  What  contingent  estates  ere  de- 
;ri^Wa  -  490 

See  9iM9  CojrswucTi^ir-  o^  W.0E9S 
AND  Pbrasks. 

DEVISES  (EXECUTORY). 

The  nature  and  restrictions  of  such 
devises  I.  646-^i>2>  notes 

DIRECTION  TO  SELL  LANDS. 

1.  A  direction  by  will,  to  sell  lands 
for  certain  purposes,  does  not  so 
ultimately  change  the  character  of 
the  property,  as  that  the  surplus, 
after  the  particular  qfagects  are  sa- 
tisfied, may  pass  by  an  unattested 
codicil  •  !•  75 

2.  The  word  *  dispose,'  not  a  direc- 
tion to  sell  II.  232,  note  (2) 

3.  Where  a  will,  directbg  money  to 
be  laid  out  in  land,  points  to  a 
particular  estate,  if  that  estate  fail. 
It  may  be  laid  out  in  other  lands 

288,  note 

4.  Where  the  place,  and  not  the  es- 
Ute,  is  specified  289,  aote 
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DISTRIBUTION  OF  AN  IN- 
TESTATE'S  EFFECTS. 

1.  Pofthamoos  children,  and  those 
of  the  half-blood  equally  entitled 

II.  126 

%  Of  adTancementy  and  bringing 
into  hotchpot  -  1^ 

3.  PriTilege  of  the  heir  in  this  re- 
spect -  .  128 

4.  Of  the  title  of  the  father  and 
mother  of  the  intestate  ,  129 

5.  Grandfathers,  grandmothers,  un- 
cles,  aunts,  nephews  and  nieces 

130 
C.  Of  the  resting  of  the  distribntiTe 

share  •  •  ibid 

7.  Kstribution  where  a  bastard  dies 

intestate         -  •  ibid 

8;  Of  distribution  by  the  custom  of 

London  -  131 — 135 

0.  Of  distribution  by  the  custom  of 
York  -  135—143 

» 

DONATIO  MORTIS  CAUSA. 

1.  Description  of  a  ^  donatio  mortis 
causa'  •  I.  10,  note 

2.  The  nature  of  such  a  gift  defined 

11—13 

3.  Distinction  between  it  and  a  le- 
gacy -  11,  note 

4.  The  subject  of  it  must  be  actually 
delivered  by  the  donor  in  his  life- 
time -  -  ibid 

5.  Stock  or  annuities  cannot  be  the 
subject  of  such  donation 

11,  12,  note 

6.  Bank  notes  and  bonds  may 

12,  note 

7.  Is  liable  to  the  duty  on  legacies 

13,  note 

8.  And  also  to  debts  on  deficiency  of 
assets  -  -  ibid 

DOUBLE  LEGACIES. 

Of  the  presumption  against  double 
legacies  -  I[.  8 — 12 

DOUBLE  PORTIONS. 

Of  the  presumption  against  double 
portions  .  IL 


DURESS. 
ViUatei  a  wiU 
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ECCLESIASTICAL  COURTS. 

1.  The  extent  of  the  jurisdiction  of 
ecclesiastical  courts     1. 171,  note 

2.  Determinations  of  ecclesiastical 
courts  on  the  form  of  a  testameat 

172,  et  seq. 

EFFECTS. 

1.  Import  of  the  word  <  effects' 

I.  472—474 

2.  The  words  <  of  what  nature  or 
kind  soever,'  do  not  enlarge  tilt 

.  sense  of  the  word  ^  efiects* 

481,482 

ELECTION  IN  EQUITY. 

1.  An  unexecuted  will  is  not  etea  9i 
force  to  raise  a  case  of  election 
against  a  person  taking  a  benefit 
in  the  personal  estate  by  the  sane 
will  -  I.  06—98 

2.  But  if  in  such  uiiezecuted  will 
there  is  a  legacy  to  the  heir,  upon 
condition  that  he  do  not  depute 
the  will,  he  is  put  to  his  election 

09—106 

3.  The  doctrine  of  election  does  not 
prerail  against  creditors  tskii^ 
benefit  under  a  derise  for  payment 
of  debts,  and  disputing  the  will  m 
other  points  -        219,  notes 

4.  hy  a  will  directing  future  con- 
tracts to  be  carried  into  execu- 
tion, and  the  lands  purchased  to 
be  conveyed  to  the  uses  of  the 
will,  the  heir  put  to  his  election 

IL  4S1,  482 

5.  Derise  by  an  infant  does  not 
make  a  case  of  election  483 

6.  The  only  instances  of  limiting  the 
principle  of  election  are^  Itt.  an 
attempt  to  devise  by  a  will  not 
duly  executed;  2d/y,  an  attempt 
to  devise  by  an  infant  485 

7.  The  mere  recital  of  an  erroneous 
conception  of  right  is  no  devise  by 
implication,  so  as  to  raise  a  case 
of  election  *  497 

ENTRY. 

1.  Right  ef^  not  devisable  by  wiU 

1*901 
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9.  But  if,  after  disseSsiii,  an  entry  be ' 
made,  the  disseisin  is  purged,  and 
the  title  relates,  and  the  lands  pass 
by  a  will  prior  to  the  disseisin 

262,  263 

3.  Difference  as  to  the  effect  of  dis- 
seisin and  subsequent  entry,  where 
the  disseisin  is  before,  and  where 
it  is  after  the  will  280 

4.  £ffect  of  a  re-entry  upon  a  con- 
dition broken  282—284 


EQUITY. 

1.  Whether  equity  will  support  as  a 
trust  a  disposition,  not  valid  as  a, 
nuncupative  will  for  informality 

I.  184 

2.  Devises  for  payment  of  debts 
greatly  promoted  in    equity 

218,  note  (2) 

3.  Equity  will  supply  the  want  of  a 
surrender  of  copyholds  to  the  uses 
of  a  will,  in  what  cases  219,  note 

4.  Proceedings  in  equity  on  the  sta- 
tute of  fraudulent  devises 

219,  220 

5.  Superior  relief  in  equity  against 
executors  -  If.  153 

6.  Who,  in  equity,  are  younger 
children  -  455,  note 

EQUITY  OF  REDEMPTION. 

1.  Equity  of  redemption  will  not 
pass  by  the  unattested  will  of  a 
mortgagor  .     -  I.  94 

2.  Difference  between  an  equity  of 
redemption,  and  a  mere  trust 

297,  note 

ERASURE. 

1.  An  erasure  in  a  will  is  no  revoca- 
tion beyond  the  particular  object 
of  such  erasure  -  I.  331 

2.  Difference  in  the  effect  of  altera- 
tion and  erasure  in  a  will 

332,  333 

3.  Erasure  of  part  of  a  will  not 
necessarily  a  revocation  of  the 
whole  -  -  334 

4.  If  erasure  alter  the  quantity  or 
quality  of  the  estate,  it  is  a  fresh 
•xerdse  of  the  disposing  power 

334,  note 
2 


ESTATES  IN  GENERAL. 

1.  All  equitable  estates  of  freehold 
by  will  must  be  devised  by  will, 
executed  and  attested  according  to 
the  statute  -  I.  45 

2.  General  import  of  the  word  *  es« 
tate'  -  465, 46$ 

3.  Estate  or  estates,  though  particn* 
larised  by  name  and  place,  wil) 
carry  the  fee  simple  467, 468 


ESTATES.  PUR  AUTER  VIE, 

1.  In  what  manner  estates  pur  auter 
vie  are  affected  by  the  statute  of 
frauds  -  -  1. 46 

2.  How  they  stood  at  the  common 
law         V  -  47 

3.  Consideration  of  Lord  Vaughan's 
opinion,  that  such  estates  come  to 
the  heir  by  proper  descent  48, 49 

4.  Whether  an  executor  can  take  an 
estate  pur  auter  vie,  as  special  oc- 
cupant -  52 — 54 

5.  Whether  the  heir  can  take  th^ 
surplus  of  such  estate  for  his  own 
benefit ;  and  how  far  the  statutes 
have  changed  the  nature  of  the 
estate  -  54 — 59 

6.  An  estate  pur  auter  vie  is  personal 
estate  as  to  those  who  claim  as 
creditors  and  representatives      60 


ESTATES  BY  CUSTOM. 

1.  Such  estate,  how  affected  by  the 
statutes  of  wills  and  of  frauds 

L3a 

2.  Copyholds  not  within  them 

36—38 

3.  Nor,  trusts  of  copyholds  38—41 

4.  Whether  an  appointment  or  de- 
claration of  the  uses  of  a  copy 
hold  surrendered,  may  be  without 
writing  •  -  41 

5.  An  attested  will  of  copyhold  re- 
vocable by  an  unattested  will  ibid 

6.  If  any  mode  of  execution  be  pre- 
scribed with  respect  to  customary 
estates,  it  must  be  observed      -  42 

7.  A  testamentary  disposal  of  the 
equitable  estate  in  customary  freei 

m2 
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holds,  m«6t  be  executed  according 
to  the  statute  of  frauds      4^-  44 

8«  But  where  there  is  a  custom  for 
surrenderiog  these  customary*  es- 
tates to  the  uses  of  a  wiil,  they 
seem  to  be  out  of  the  statute 

44^45 

9*  When  a  devise  of  copyholds  will 
pass  customary  estates    45 1,  452 

1(X  What  coDtiagent  estates  are  de- 
visable -  It.  400. 

ESTATE  TAIL. 

t.  By  >Mrhat  words  an  estate  tail 
passes  -         I.  513,  et  seq. 

d.  The  formal  w^rds  of  limitation, 
whereby  estates  tail  are  to  be 
created  -  513 

3.  Of  the  necessary  words  in  a  deed 
to  create  an  estate  tail  514 

4.  What  words  are  sufficient  in  a 
will,  to  create  an  estate  tail 

516—518 

5.  What  words  will  enlarge  an  es- 
tate for  life,  into  an  estate  tail 

519,  Sm 

6.  Particular  intention  expressed, 
must  giTO  place  to  the  general  in- 
tention collected  from  the  whole 
will  -  521, 522 

7.  A  devise  to  one  for  life  expressly, 
with  remainders  to  first  and  other 
sons,  and  then  a  limitation  over, 
in  default  of  issue  523 — 526 

8.  Issue  cOFeztensire  with  heirs 
male,  or  heirs  of  the  body       527 

0.  A  limitation  to  one,  and  his  heirs, 

may  be  reduced   by  subsequent 

'    words  to  an  esitate  tail   528 — 532 

10.  Alknitatiott,  lriiipoi«ingaa«0late 
in  tail  general,  may,  by  subsequent 
words,  be  cei^fined  to  the  heii«  in 
tail  male  -  532,  533 

11.  Estates  taO  may  arise  in  a  will 
by  implication  merely,  and  with- 
out any  express  words  of  devise 

584—537 

12.  After  a  devise  to  A.  and  his 
heirs,  remainder  over,  upon  A.'s 
ikying  without  heirs,f  is  generally 
void  -  -  537 


13.  But  if  such  remainder  be  to  a 
person  who  might  inherit  to  A., 
the  words  ^  without  heirs,'  will 
be  construed  heirs  of  the  body 

538 

14.  So,  wl^re  the  remaiader  is  li- 
mited to  the  heirs  of  testator  him- 
self -  538—540 

15.  Of  the  implication  of  crots.^'e- 
mainders  in  estates  tail  640 — ^544 

16.  Changes  in  respect  to  the  mle  of 
presumption  545 — 558 

17.  The  doctrine  of  opposing  the 
implication  of  cross-remainders 
between  more  than  two,  has  given 
way  to  the  principle  of  consnlting 
the  testator^s  intention  559 — ^561 

ESTATE  FOR  LIFE. 

1.  What  words  will  pass  an  estate 
for  life  only  I.  561,  et  seq. 

2.  Where  there  are  no  words  pvlng 
an  inheritance,  or  plain  grounck 
for  inferring  an  intention  so  to  do, 
the  devisee  takes  only  an  estate  for 
life  -  563—570 

3.  Where,  though  the  land  is  chaifed, 
only  a  life  estate  passes 

570—574 

4.  Where  words,  limiting  an  estate 
tail,  have  been  curtailed  in  their 
eflBsct  to  a  life-estate,  by  socoeed- 
ing  explanatory  words      574,  576 

ESTATES  IN  JOINT  TENANCY, 
AND  TENANCY  IN  COM- 
MON. 

1.  What  words  respectively  will 
create  these  different  estates  in  a 
will  -  I.  583—592 

2.  Of  the  effect  of  the  word  <  sur- 
vivor,' added  to  words  creating  a 
tenancy  in  common  II.  490—492 

EVIDENCE. 

1.  Of  the  evidence  of  the  attesU- 
tion  of  wills  -  I.  57 

2.  In  courts  of  common  low,  one  of 
the  subscribing  witnesses  may 
prove  theattestatton  by  others  Mad 


•  Ihe  m^td  <  eqnitidble '  stands  in  the  margin  of  page  44,  by  mistake  ior  *  cis- 
toiaary.* 

t  For  <  istne/  read  *  heirs/  in  the  maigln  af  page  537. 
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9.  And,  if  all  the  witnesses  deny 
their  signatures,  still  the  derisee 

'  may  go  into  circamstances  to 
prove  the  execution  of  the  will 

157,158 

4.  Whether  eridence  of  the  subscrib- 
ing witnesses  can  be  receired 
against  their  own  attestation 

158—160 

5.  Doctrine  .laid  down  generally  on 
this  point  by  T^rd  Mansfielo,  in 
Walton  V.  Shelly  161,  162 

6.  Of  the  proof  to  establish  a  will  of 
lands  in  courts  of  equity  162 

7.  All  the  witnesses,  if  iiTing,  must 
be  examined  -  164 

8.  If  one  of  the  witnesses  be  dead, 
proof  of  his  hand-writing  may  be 
read  •  •  165 

9.  Whether  the  hand-writing  may 
be  proTed  where  a  witness  is  be- 
yond sea  -  166 

10.  Of  the  proof  of  the  hand-writ- 
ing of  a  witness,  who,  since  the 
subscription  has  become  insane 

.      167 

11.  And  in  the  case  of  an  old  will 
where  no  account  can  be  giren  of 
a  witness  -  167,  168 

12.  What  necessary  to  proTe  a  will 
in  the  common  and  solemn  form 
in  the  ecclesiastical  court 

169,  170 

13.  What  necessary  to  establish  a 
nuncupatiTe  will  181,  182 

14.  P&rol  evidence  admissible,  of 
facts  accompanying  the  cancelling 
of  a  will  •  426 

1 5.  Bat  not  generally  admissible  to 
controul  an  express  revocation,  or 
to  effectuate  an  alleged  intention 
to  revoke,  not  manifested  by  any 
act  of  the  testator*  336,  337 

16.  The  admbsibillty  of  extrinsic 
and  parol  evidence,  In  the  case  of 
ambiguities,  considered 

II.  13—32 

17.  Parol  evidence  admissible  to  re- 
but a  resulting  use       33,  note  ( 1) 

18.  Examples  of  rules  of  construc- 
tion not  to  be  opposed  by  extrin- 
sic  evidence  33,  35—88 

ID*  Some  equitable  rules  too  strict 
to  depend  upon  evidence  of  Inten- 
tion •  33,  34 


20.  Of  the  admissibility  of  evidence 
of  the  presumptive  trust  in  the  ex- 
ecutor for  the  next  of  kin  of  the 
testator,  as  to  the  surplus  undis- 
posed of  by  will  39—42 

21.  Of  the  distinction  between  evi- 
dence to  rabe,  and  to  rebut  an 
equity  -  42,  43,  note 

22.  Mr.  Justice  BuUer's  observa« 
tions  on  the  admissibility  of  parol 
evidence  In  these  cases        43,  44 

23.  Of  the  general  admissibility  of 
parol  evidence  to  repel  the  pre« 
sumption  against  the  executor 

44,  45 

24.  Testator's  declarations,  how  far 
evidence  -  46 

25.  Contemporary  declarations,  most 
to  be  attended  to  -  46 

26.  Declarations  made  after  the  will 
more  to  be  regarded  than  such  as 
were  made  before  the  will         4T 

27.  But,  with  different  degrees  of 
weight,  all  these  declaradons  ad- 
missible -  ibid,  48 

28.  Probate  no  evidence  of  a  devise 
of  real  estate  -  61 

29.  The  ledger  book  or  a  copy  seems 
to  be  evidence  as  to  personal  es- 
tate -  -65 

30.  But  not  as  to  land  ibid 
3K  Where  the  original  will  can  be 

proved  to  be  lost,  probate  even  of 
a  will  of  lands  may  be  evidence 

66 

32.  Where  probate  itself  is  lost,  ex* 
emplification  thereof  admissible  as 
evidence  -  67 

33.  Entry  of  revocation  in  preroga* 
tive  coutt  book,  evidence  of  revo- 
cation of  probate  •  ibid 

EXCOMMUNICATED 
PERSONS. 

Excommunicated  persons  cannot  be 
either  executors  or  admlnistratoffi 
until  absolution         -         IL  49 

EXECUTION  OF  A  WII^L, 

1.  One  execution  of  a  will  sufficient)^ 
though  the  will  be  proceeded  in 
at  different  thnes,  and  often  sus- 
pended and  resumed  I. '  123 

2.  But  not  where  a  wiTI  is  wrKUn 


dS4 


INDEX. 


on  different  pieces  of  paper 

124 — 126,  and  notes 

3.  ETidence  of,  see  Attestation, 
Etidence. 

4.  Where  re-execution  of  an  atte^^ted 
will  of  freehold  estate  necessary 
to  give  effect  to  the  alteration 

332 
EXECUTOR. 

1.  The  term  executor  unknown  to 
the  ciril  law  T.  8,  note 

2.  Whether  he  may  be  a  special  oc- 
cupant, considered  52 — 54 

3*  Of  the  presumptive  trust  in  the 
executor  for  the  next  of  kin  of  tes- 
tator, as  to  the  surplus  undisposed 
of  by  the  will        -      II.  39—43 

4«  When  a  legacy  takes  away  an 
executor's  right  to  the  surplus 

41,  note 

$.  Mr.  Justice  Buller's  observations 
on  the  admissibility  of  parol  evi- 
dence in  these  cases  43,  44 

6*  Of  the  general  admissibility  of 
parol  evidence  to  repel  the  pre- 
sumption against  the  executor 

44,  45 

7.  Wh6  may  and  who  may  not  be 
an  executor  -  49 

8.  Appointment  of  an  executor    50 

9.  Of  renunciation  by  an  executor 

50,  51 

10.  Derivative  executor,  who,      52 

11.  Of  the  authority  of  executor, 
.    how  derived,  and  when  vested  52 

12.  Relation  of  the  probate  53 

13.  Where  executor  dies  before  pro- 
bate  •  -  ibid 

14.  Penalty  on  executor  acting  with- 
out taking  out  probate  for  six 
months  -  57,  58 

15.  An  executor  cannot  have  pro- 
bate until  twenty-one  58 

16.  Wliere  there  are  several  execu- 
tors, probate  how  granted       ibid 

17.  Where  there  is  both  real  and 
personal  property,  probate  must 
be  of  the  entire  will         ibid,  59 

18.  Payment  to  an  executor  who  has 
a  forged  will,  discharges  the 
debtor  »  63 

.19.  Effect  of  the  revocation  of  pro- 
bate on  the  intermediate  acts  of 
an  executor  -  67 


20.  Of  the  power  and  interest  of  aa 
executor  in  respect  to  the  testa- 
tor's property  -  78 

21.  Difference  between  an  executor's 
own  property  and  that  which  is 
his  as  executor,  in  respect  to  Htm 
consequences  of  Yds  legal  acts  and 
situations  «  ibid 

22.  Of  his  interest  in  terms  of  years 
and  leases  *  ibid,  79 

23.  In  personal  things  79 

24.  Fruit,  grass,  com,  and  manure 

80 

25.  Apprentices  -  ibid 

26.  Literary  property  and  letters  pa- 
tent -  -  ibid 

27.  Legal  and  equitable  choses  in 
action  »  81 

28.  Future  and  conditional  interests 
in  chattels  -  ibid 

29»  In  legacies  due  to  his  testator 

ibid 

30.  Of  the  conversion  of  property 

84 

31.  Remedies  of  executors,  at  law 
and  in  equity  -  87 

32.  In  what  cases  an  executor  has 
a  remedy  for  a  wrong  done  to  the 
testator  -  ibid,  88 

33.  Where  the  cause  of  action  has 
happened  since  the  testator's  death 

88 

34.  When  an  executor  is,  and  when 
be  is  not,  liable  to  costs  89 

35.  Of  the  relief  given  to  an  execu- 
tor by  the  statute  17  Car.  II.  c.  8, 

90 

36.  And  by  the  statute  8  and  9  W. 
III.  c.  11.  s.  6.  -  91 

37.  Temporary  executor,  executor 
of  an  executor,  husband  of  an 
executrix,  and  co-executors       91 

38*  Summons  and  severance,  when 
suable  -  -  ibid 

39.  Consequences  of  the  death  of 
executors,  as  to  suits  depending  93 

40.  Executor  may  prove  a  debt  due 
to  his  testator  under  a  commission 
of  bankruptcy  -  94 

41.  And  obtain  an  adjustment  of  the 
creditors'  claims  in  equity        ibid 

4^.  Remedy  of  an  executor  against 
hb  co-executor  in  equity  iUd,  96 

43.  Duties  of  an  executor  in  respect 
to  funeral  and  official  charges    96 
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44.  L^gal  order  in  which  he  mast 
pay  'debts  -  97—103 

45.  As  to  the  necessity  for  the  as- 
sent of  the  eiecutor,  and  its  effect 

106 

46.  Difference  as  to  the  effect  of  as- 
seoty  in  cases  of  general  and  spe- 
cific legacies  -  107 

47.  What  amounts  to  assent 

108,  109 

<    48.  Of  an  executor's  execution  of  a 

legacy  to  himself  -  110 

49.  Liabilities,  dangers  and  defaults 
of  executors  -  143,  144 

50.  In  what  acts  of  his  co-executor 
an  executor  is  implicated  145 

51.  Of  carrying  on  the  testator's 
trade  with  the  assets  8^  146 

52.  Executors  of  a  deceased  partner, 
in  what  case  liable  ibid,  note 

63.  Consequence  of  bankruptcy, 
where  the  testator's  trade  is  car- 
ried on  by  executor        -         147 

54.  Executor  of  an  executor  liable 
as  such,  for  the  waste  committed 
by  his  immediate  testator         148 

55.  Consequences  of  wasting  testa- 
tor's assets,  or  of  making  a  false 
defence  to  nn  action  149 

56.  Where  an  executor  may  be  hold 
to  bail  -  -  150 

57.  Of  .the  pleading  by  executors, 
and  of  the  judgment  and  execu- 
tion against  them  -  ibid 

58.  Liabilities  of  husband  bud  wife, 
executrix,  reciprocally  for  waste 
done  by  the  other  -  152 

59.  Consequences  of  the  marriage  of 
an  executrix,  where  the  testator 
is  indebted  to  her,  or  where  the 
husband  is  indebted  to  the  testa- 
tor -  -  ibid 

60.  An  executor  may  sue,  but  not  be 
sued  in  a  court  of  conscience   153 

61.  Of  the  superior  relief  in  equity 
against  executors  ibid 

6^  Of  the  necessary  parties  to  suits 

154—156 

63«  Of  the  effect  of  promises  by  ex- 
ecutors and  administrators  to  sa- 
tisfy claims  upon  the  estate  of  the 
testator  or  intestate  1 57 

See  Promi8i» 

64.  The  statute  has  made  no  altera- 
tion in  ihe  mode  of  pleading,  in 


aettous  upon  the  promise  of  an  ex« 
ecutor  -  159--i-164 

65.  What  allegations  are  necessary 
to  be  made  in  the  pleadings  in 
actions  on  the  special  promise  of 
executors      160,  161 — 163,  note 

66.  The  duty  of  executors  to  sell 
lands  derised  to  h^  sold,  if  no  one 
be  appointed  to  sell        232,  note 

67.  Where  trustees  for  sale  are  also 
made  executors  233,  note 


F. 

FAIR. 

DeTise  of  the  profits  of  a  fair,  by 
will,  must  be  attested  by  three 
witnesses  -  I.  80 

FAMILY. 

1.  What  ambiguity  is  created  by  a 
devise  to  a  person's  family   II.  16 

2.  Import  of  the  word        ibid,  note 

FARM. 

What  passes  under  this  word 

L  454 

FARMING  STOCK. 
A  devise  of  farming  stock  will  pass 


what  things 


I.  423,  424 


FATHER. 

1.  Of  his  right  to  administer  II.  70 

2.  Share  of,  under  the  statute. of  dis- 
tributions -  129 

3.  Share  of,  under  the  customs  of 
York  and  London  142 

FEE   SIMPLE. 

1.  Fee  simple  will  be  carried  by  a  de- 
vise of  ^  estate'  or '  estates,'  though, 
particularized  by  name 

I.  467,  468 

2.  The  fee  will  not  pass  by  the 
word  ^  hereditaments'  alone    469 

3.  But  it  will  by  the  word  ^  inheri* 
tance'  -  -  470 

4.  In  what  instances  a  fee  may  pass 
in  a  grant,  without  the  word 
heirs  •  483,  note 

5.  A  direction  to  purchase  land  for 
another,  implies  the  purchase  of 

the  fe^simple  •  490 

t 


INDBX. 


0.  ApimbtmaDt  of  a  parscm  to  be 

faeir^isagiftof  thefee-simpio  ibid 
7.  If  land  be  derised  generally,  and 
the  deviiee  of  the  land  be  charged 
in  respect  thereof  with  the  pay- 
ment of  a  sum  of  money,  he  takes 
the  fee  -  401 

8-  So,  if  such  devisee  be  charged  with 
the  payment  of  debts  and  legacies 

491,  4n 

9.  So  also,  where  the  devisee  is 
chaiged  with  a  perpetual  annual 
payment  -  -  493 

10.  Or,  with  the  payment  of  an  an- 
nuity for  the  life  of  another    494 

11.  By  a  devise  to  trustees  for  pur- 
poses which  require  the  fee,  the 
fee  passes  without  words  of  limita- 
tion -  .  495 

It.  PkLsses  by  a  devise  of  the  remain- 
der or  reTersioB  507,  508 

FELONY- 

Acoflriction  of  felony  disqualifies 
for  being  a  witness  I.  130 

FELO  DE  SE. 

!•  The  will  of  a  felo  de  se,  how  far 
▼alid  by  the  law  of  England 

I.  34 
9*  The  Roman  law  on  this  subject 

35,  note 

FEME  COVERT. 

1*  Where  her  husband  h  banished 
for  lifls^  feme  cor^rt  may  make  a 
will  .  .  1.95 

9.  And  act  aft  a  feme  sole  ibid 

3.  If  her  paraphernalia  be  pawned  by 
her  husband,  and  sufficient  assets 
be  left  to  pay  his  debts,  she  may 
have  them  redeemed*  96 

4.  May  make  testamentary  disposi- 
tions, in  what  cases         Ibid,  97 

5.  Of  administration  by   U.  70 — 76 

FEME  SOLE. 

The  will  of  a  feme  sole  is  revoked 
by  subsequent  coverture 

I.  33,  34 

FEUDAL  SYSTEM. 

1.  hk  vrhat  metti&er  hftdB  were  dis- 
l^sed  of  by  it  I.  6«-d4 


9.  Of  the  eperatiens  of  (jle  slatulei 
of  wills  on  the  feudal  system  14, 15 

FEUDAL  TENURES 

Were  abolished  by  19  Car.  11.  c.  94. 

L  15 

FIDEI  COMMISSA. 
Nature  of  I.  8,  9,  notes 

FINE. 

The  levying  of  a  fine  by  a  testator 
after  making  his  will,  to  such  uses 
as  he  shall  appoint,  if  he  die  with« 
out  a  new  will,  operates  as  a  re- 
vocation of  his  will  L  959 

FORGERY. 

Conviction  of  forgery  disqualifies  for 
being  witness  to  a  will        L  130 

FRAUD. 
1.  Fraud  vitiates  a  will  L  S3 

9.  But  a  will  not  reroked  by  an  act 
procured  by  fraud  to  be  done 

.    ^  947,  948 

3.  Peculiar  relief  afforded  by  equi^, 
in  cases  of  fraud  in  making  or  ob- 
taining wills  II.  69,  63 

FRAUDS,  (Statuti  of), 
1.  Restraints  imposed  by  the  statute 
of  frauds,  a  consequence  of  the 
loose  constniction  of  the  statutei 
of  wills  .  1. 90,  91 

9.  It  retains  the  advantages  of  tkese 
statutes  •  ^  fi 

3.  Does  not  extend  to  copyholds 

36,  37 

4.  Nor  to  the  trusts  of  copyholds 

38 
6*  A  will,  disposing  of  the  equiUble 
estate  in  customary  freeholdt,  must 
be  executed  and  attested  agreeably 
to  the  statute  of  frauds  49,  43 
8.  But,  where  there  is  a  custom  for 
sunendering  these  equitable  es> 
tates  to  the  uses  of  a  will,  they 
seem  to  be  out  of  this  ttatutB 

44i  45 

7.  All  equitable  estates,  if  fteeMd, 

must  be  devised bya  will)  txMUt- 

edandattested  aceordisig  te  tM 

statMe  «  ^  45 


INDEX. 


*97 


S*  Powers  of  appolnimeiil  of  lands 
to  be  executed  generallj  by  will, 
without  any  direction  bs  to  the 
mode  iu  which  such  will  is  to  be 
executed,  must  be  executed  by  a 
will  attested  according  to  the  sta- 
tute of  frauds  -  60 

0.  The  same  doctrine  holds  with  re- 
spect to  trust  estates  61 

10.  Codicil,  though  part  of  a  will, 
can  have  no  operation  on  freehold 
estate,  as  part  of  the  will)  or  by 
its  own  efficiency,  unless  attested 
as  this  statute  directs  66,  67 

11.  A  sum  of  money  derised  out  of 
land  is  part  of  the  land  in  equity, 
and  within  the  statute  of  frauds 

72 

12.  The  court  cannot  see  the  inten- 
tion of  the  testator  with  respect 
to  his  real  property,  unless  he  ex- 
piresses  it  by  a  will  executed  ac- 
cording to  the  statute  77 

19.  Terms  attendant  upon  the  inhe- 
ritance are  within  the  statute     81 

14.  Mortgages,  in  equitable  consi- 
deration, are  not  within  die  clauses 
respecting  wills,  in  the  stetute  of 
frauds  .  .  £2 

15.  The  statute  not  satisfied,  if  a  tes- 
tator begins  to  sign  in  regular  front 
and  does  not  complete  it         lOt^ 

16.  The  term  <  credible,'  in  this 
statute,  synonymous  with  compe- 
tent -  -  132 

17.  Construction  of  the  sixth  section 
of  this  statute  221,  222 

18.  Grammatical  reading  of  the  lan- 
guage ef  this  section,  whereby  it 
is  brought  into  agreement  with  the 
protisionsof  the  preceding  clause 

2V.3 

19.  Of  the  le^l  distinctions  founded 
npOB  this  construction     224,  225 

FRAUDULENT  DEVISES. 

1.  P^Tisions  of  the  statute  of  frau- 
dulent devises  I.  214 — 216 

%  Excepting  clause  in  this  stetute, 
saving  devises  and  dispositions  for 
paynent  ^  debts  216,  217 

3»  Devise  for  payment  of  debts  out 
of  the  rente  and  profite  only, 
the  exception  217 


4.  But  not  where  such  devise  does 
not  provide  for  it  in  a  practicable 
manner  -  ibid 

5.  This  statute  extends  to  chaiges 
of  debts  in  equity  217 

6.  Proceedings  at  law  and  in  equity 
upon  this  stetute  219,  220 

7.  A  devise  of  estetes  pur  auter  vie, 
is  within  this  stetute  220 

FREEHOLD. 

All  equiteble  estetes  of  freehold 
must  be  devised  by  will,  executed 
and  attested  according  to  the  sta- 
tute of  frauds  •  1. 4S 

FUNDS. 

1.  Stock  in  the  funds  cannot  be  the 
subject  of  a  donatio  mortis  causa 

I.  1 1,  note 

2.  Property  in,  devisable  by  will  in 
writing,  attested  by  two  or  more 
credible  witnesses  59,  note 

3.  Construction  of  bequests  of  stock 
in  the  public  funds  425 — 430 

4.  In  what  case  a  bequest  of  the  in* 
terest  and  dividends  will  carry  the 
stock  itself  430,  431 

FURNITURE. 

1.  A  bequest  of  household  furniture 
will  pass  plate,  in  what  cases 

1.418 — 420 

2.  Includes  linen,  china  and  pictures 

421 

3.  Bat  not  books,  globes,  and  ma- 
thematical instrumente  421 

4.  Nor  wine  •  423 


6. 

GAVELKIND  LANDS. 

Whether  gavelkind    lands  are  de- 
visable by  custom     !•  5,  note  (3) 

GOODS  AND  CHATTELS. 

1.  What  things  are  coi%prised  in  a 
bequest  of  <  goods  aad  chattels' 

I.  414,  4U 

2.  What  will  pass  by  bequest  of 
goods  in  a  house  -  415 

3.  Difference  between  a  bequest  of 
goods  in  a  hoosoi  aad  goois  on 
board  a  ship  413 


638 
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GRANDFATHERS,  GRANDMO- 
TIIERS,  AND  GRANDCHILD- 
REN. 

1.  What  shares  they  are  respectively 
entitled  fo,  in  distributing  an  in- 
testate's effects  II.  Ijg — 143 

2.  Of  devises  to  grandchildren 

248,  240,  note 

GRANT. 

What  words  are  necessary  in  a  grant 
to  carry  the  inheritance 

I.  483—487 

GRANT  OF  ADMINISTRA- 
TION. 

See  Admimistration. 

GRASS. 

Grass  and  herbage  vrill  not  pass  by 
will,  not  duly  attested  L  90 

GROUND  RENT. 

A  devise  of  ground  rent  will  pass 


ii  not  revoked  by  a  sabseqaent 
testamentary  appointment,  not 
duly  executed  according  to  the 
statate  .  241,  fioto 


the  reversion 


1.463 


GUARDIANS  BY  WILL. 

1.  Lrglslative  provisions  concerning 
the  appointment  of  guardians  by 
will  .  -1. 205, 206 

2.  Different  kinds  of  such  guardians 
at  common  law,  and  by  custom 

207—209 

3.  Testamentary  guardians  pan  only 
be  appointed  by  the  father       210 

4.  Guardian  by  will,  cannot  ap- 
point another  guardian  210 

5.  His  authority  extends  only  to  le- 
gitimate children  -         ibid 

0.  Probate  not  necessary  to  the  ap- 
pointment of  a  guardian  by  will 

211 

7.  Appointment  of  such  a  guardian 
may  be  made  by  deed,  and  is  ro- 
▼ocable  by  will,  executed  as  the 
statute  dirq^  •  ibid 

8.  His  po^^r  Extends  throughout  the 
infancy  of  the  partieS|  uotwith- 
standiwc  marriage  ibid 

i),  Rem^bs  of  a  testamentary  guar- 
dian .  •  212 

10.  Powers  of  a  testamentary  guar- 
dian -  ibid,  213 

11.  Testamentary  appointment  of 
guardian  under  12  Can  II.  c»  24. 


H. 

HiERES  TESTAMENTARIUS 
ET  INSTITUTUS. 

Difference  between  these  two  classes 
of  heirs  .  I.  8,  notes 

HANDWRITING. 

1.  The  handwriting  of  a  deceased 
witness  to  the  attestation  of  a  will 

J      may  be  proved         -  1. 165 

2.  Whether  proveable  where  witness 
is  beyond  sea  -  M 

3.  The  handwriting  of  a  witness  is 
proveable,  who  has  become  insane 
since  the  attestation  of  a  will    167 

4.  Proof  of  handwriting  dispensed 
with,  in  the  case  of  an  old  will, 
where  no  account  can*  l>e  given  off 
a  witness  -  167, 168 

5.  The  handwriting  of  testator  most 
be  proved,  to  render  a  will  ef- 
fectual .  169 

HEIR. 

1.  Heir  to  an  estate  por  autervie, 
takes  not  by  descent,  but  as  special 
occupant  .  1. 40 

2.  Whether  he  can  take  the  snrplas 
for  his  own  benefit,  and  how  far 
the  statutes  have  changed  the  na* 
ture  of  the  estate  52—60 

3.  If,  in  an  unexecuted  will,  there  b 
a  legacy  to  the  heir,  on  condition 
that  he  does  not  dispute  the  will, 
he  is  put  to  his  election    99—105 

4.  He  must  be  made  a  joint  party 
with  the  devisee  in  actions  on 
the  statute  of  fraudulent  devises 

219,  220 

5.  The  word  *  heirs,'  necessary  to 
carry  the  inheritance  in  a  grant 

483-487 

6.  In  what  instance  a  fee  may  pass  in 
a  grant,  without  the  word  ^  heirs' 

483,  4S4,  note 

7.  What  words  in  a  will  are  eqniu- 
lent  to  a  limitation  to  the  heirs 

487, 45S 
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8.  Appointment  of  a  person  to  be 
heir,  is  a  gift  of  the  fee-simple 

490 

9.  Effect  of  devise  to  the  heir; 
when  he  takes  by  will ;  when  by 
descent  -  51^  note 

10.  Privilege  of  the  heir,  in  case  of 
advancement  under  the  statute  of 
distribations  *  II.  128 

11.  Share  of  the  heir,  in  the  distri- 
bution of  intestate's  effects 

127,  1 39—142 
13.  Heur  at  law  of  heritable  proper- 
ty in  Scotland,  being  a  legatee  of 
personal    property   in     England, 
put  to  election      -        613 — 517 

HEIR  LOOMS. 

1.  Derivation  of  this  term 

I.  91,  note 

3,  Heir-looms  cannot  be  devised  se- 
parately by  the  owner  of  the  fee- 
simple  -  -  91 

3*  What  may  be  considered  a  heir- 
loom -  -  ibid 

HEREDITAMENTS. 

The  word  ^hereditament*  will  not 
pass  the  fee  -  1. 469 

4 

HOTCHPOT. 

1.  Of  bringing  advancement  into 
hotchpot  -  II.  127 

2.  Privilege  of  the  heir  in  this  respect 

127,  128 

3.  Lands  descending  by  Borough 
English,  not  liable  to  be  brought 
into  hotchpot  -  129 

HOUSES. 

1,  Houses  included  in  a  devise  of 
lands  •  1. 454 

2.  What  included  under  the  term 
^  houses'  -  457 


HUSBAND  AND  WIFE. 

!•  Respective  Uabilities  of  husband 
and  wife,  executrix,  for  waste 
4oiie  by  the  other      II.  152,  153 


2.  Husband,  in  what  case  a  trustee 
for  the  wife  237,  note  (6) 


L 

IDEOTS. 

1.  Ideot  cannot  make  a  will      I.  28 

2.  Nor  be  an  executor  or  adminis- 
trator -  II.  49 

ILLEGITIMATE  CHILDREN 

1 .  When  bom  may  take  by  their  names 
'  of  reputation,  or  by  words  clearly 

describing  them         II.  367,  note 

2.  Under  what  words  entitled     49f 

3.  An  illegitimate  child  cannot  take 
by  the  description  of  child  of  his 
reputed  father,  until  he  has  ac- 
quired the  reputation  of  such  child 

496,  497 

4.  Under  the  descrifition  of  child- 
ren in  a  will,  illegitimate  children 
existing  at  the  date  of  the  will, 
not  entitled,  unless  proved  by  the 
will  itself  to  be  intended;  and 
evidence  can  only  be  received  for 
the  purpose  of  collecting  who  had 
acquired  the  reputation  of  child- 
ren -  511 

IMPLICATION. 

Necessary  implication  imports  not 
natural  necessity,  but  so  strong  a 
probability^  that  an  intention  to 
the  contrary  cannot  be  supposed 

II.  508 

^      INCONSISTENCY. 

1.  Inconsistency  between  two  wills 

I.  229 

2.  Between  a  will  and  subsequent 
acts  -  236—240 

INFANTS. 

* 

1.  The  testamentary  capacity  of  in- 
fants commences  in  males  at  14, 
and  in  females  at  12  years  of  a^ 

1.25 

2.  Infant  cannot  make  a  vrill  of 
lands  -  «  33 

3.  Except  by  particular  custom  at 
14  -  45,  note 


MO 
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4.  Infants  are  subject  to  their  testa- 
mentary guardians  throughout 
their  infancy,  notwithstanding 
marriage  before  ^1  21 1,  212 

5.  Of  infant  executors       II.  49,  50 

6.  When  a  legacy  is  to  an  infant, 
how  it  is  to  be  paid  123,  124 

INHERITANCE. 

1.  The  deyise  of  an  inheritance  will 
pass  the  fee  •  I.  470 

%  What  chattelf  follow  the  inheri. 
iance  -  II.  82,  83,  84 

INSANITY. 

1.  Insanity  disqualifies  from  making 
a  will,  except  In  Incid  Interrals 

•  I.  28—32 

2.  The  handwriting  of  a  witness  to 
a  will,  who  has  become  insane 
since  the  subscription,  may  be 
proved  -  -  167 

3.  Insanity  dlsqnallfies  for  being  an 
executor  or  adminfetrator     II.  49 

INSTRUMENTS. 

1 .  Imperfectly  executed  instruments, 
in  what  cases  reTocatlTe  of  a  will 

I.  240—247 

2.  Instruments  executed  by  fraud  or 
compulsion  •  247 — ^250 

INTENTION. 

1.  Intention  of  testator,  to  what  ex- 
tent it  prevails  II.  27 — 31 

2.  Some  equitable  rules  too  strict  to 
depend  on  evidence  of  intention 

33,  et  seq. 

INTEREST. 

1.  Interest,  in  what  cases  payable  on 
legacies  II.  114 — 120 

2.  In  faT«or  of  a  ddid  will  com- 
mence immediately  121 

f  .  Whd  Is  a  child  wItUn  this  descrip- 
tion -  122,  lis 

INTESTATE. 
I.  Ditftribntion  of  his  effects  nnder. 


the  statute  of 

125—130 
2.  Distribution  of  such  effects  under 

the  custom  of  London    131—135 
3*  {Attribution  of  soch  effects  under 

the  custom  of  York       136—143 

See  also  A]>i»ririSTE4TioK,  Aoxx- 

WISTRATOR,  PlSTRiaUTIOV. 

INTOXICATION. 

Effsct  of,  on  the  testamentary  ot* 
pacity  •  .  1.38 

INTRODUCTORY  WORDS. 

Of  the  force  and  operation  of  in* 
trodnctory  words  to  a  will 

1.406-491 

INVENTORY. 

Effect  of  the  direction  for  one  fai  s 
will  .  n.  «74 

ISSUE. 

The  term  <  issue,'  is  co-extensiTS 
with  heirs  male,  er  heirs  of  ths 
body,  in  a  will  •        L  997 


J. 


JOINT  TENANCY. 

1  Courts  of  law  and  equity  Imo 
against  the  conatmction  of  joint 
tenancy  -  1. 583 

2.  What  has  been  the  coostmodooy 

where  there  are  words  impoHing 

an  equality  of  interest,  and  alio 

a  lurTirorship  among  thedefisees 

d83,  684—587.  II.  41W. 

JUDGMENT  DEBTS. 

Debt  due  upon  judgment  agaio^ 
testator,  in  what  order  to  be  ps»<i 

H.  98,  D9* 
1 
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KINDRED. 


The  degrees  of  kindred  itated 

II.  60,  70 


L. 


LANDS. 

1.  TettetteaterydisposidtfBS  of  lands 

boloqg  to  an  advanced  stage  of 

aocietj  I.  1— -5,  notes 

^  Among  the  anctevt  Germans     ^ 

"3.  And  under  the  Anglo^Sazon  and  I 

feudal  systems  -  5^-6 1 

4.  Under  tho  ancient  common  law  1 
of  England  7 

5.  May  be  disposed  of  by  will,  at 
what  age  ^  ^5 

6.  Of  wills  chaigfng  lands 

09,  et  seq. 

7.  By  a  will  duly  eiecuted,  charging 
land  generally  with  legacies,  a 
leatator  enables  himself  to  lay  an]r 
nwmber  of  additional  l^acies  on 
the  land,  by  a  subsequent  testa- 
mentary disposition  unexecuted 

69—71 

8.  A  sum  of  money  derised  out  of 
land,  is  port  of  the  land  in  equity, 
and  such  disposition  is  within  the 
statute  of  frauds  -  7fE 

9.  But  ttkt  person  to  whom  the  land, 
fC  purchased,  would  belong,  may 
act  upon  the  fend  as  real  or  per- 
sonal estate  •  73 

l(K  Derise  of,  to  be  sold,  and  the 
money  to  go  to  a  charity,  within 
the  mortmain  act  194 

11.  May  l>e  purchased  for  ralue,  by 
trustees  of  money  bequeathed  for 
a  charitable  use,  where  the  mode 
of  disposition  is  undefined       901 

If.  Derises  of,  for  payment  of  dd)t8 
'0nly,  are  within  the  statute  of 
fraudulent  devises  fl6,  917 

IS.  Bntnotunless  the  derise  provide 
for  payment  in  a  practicable  man- 
ner -  .  ?17 


14.  Devise  of  lands  in  fee  to  the 
heir  at  law,  though  inoperative  as 
a  vrill,  yet  operates  as  a  revoca^ 
tlon,  if  duly  atiesited     997,  note 

15.  Lands,  acquired  by  purchase, 
after  the  will,  do  not  pass  bj  it 

960 

1K5.  DIficrenoe  between    lands  and 

personal  estate,  in  the  revocation 

of  wills  .  964, 966 

17.  Ail  devises  of  laada  am  specific 

966 
1ft.  A  devise  of  lands  does  not  in 
general  include  leaseholds       440 
19.  But  they  will  pass,  if  testator 
leave  none  but  leasriMlds  to  an- 
swer the  disposition        441"  -443 
m.  Whether    the   general    words, 
^  lands,  tenements  and  heredita- 
ments,' ave  alone  sufheient  to  pass 
copyhold  estates,  vritbout  any  sp^ 
ctal  cif cumrinnces  to  iadlcaie  the 
intention  -  449 

91.  Lands  include  houses  454 

99.  By  a  devise  of  the  eccupation, 
oroftherentsandpreits,  the  land 
itself  passes  •  461 

93.  A  direction  to  purchase  land 
for  another,  implies  the  purchase 
of  the  fee-simple  490 

94.  Devise  of  land  to  trustees,  for 
purposes  which  require  the  fee, 
passes  the  fee  without  words  of  li- 
mitation -  495 

95.  Probate  of  will  no  evidence  of 
a  devise  of  land  II.  64 

96.  Nor  the  ledger-book  65 

97.  But  where  the  original  will  can 
be  proved  to  be  lost,  tlie  probate 
even  of  a  will  of  lands  may  be 
evidence  -  66 

98.  In  what  case  muniments  of  land 
will  pass  to  the  heir,  and  to  the 
executor  -  84 

LAPSE  OF  LEGACY. 

When  it  takes  i^oe,  and  how  pre- 
vented        II.  1 1 3, 356,  note  (3) 


LEASES. 

1.  Whether  a  renewed  lease  passes 
under  a  prior  disposition  by  wiH 
of  the  original  lease  I.  307 

%»  In  general,  a  renewal  is  a  revo- 
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cation,  whether  it  be  of  a  chattel, 
or  a  freehold  lease  308 

3.  A  material  difference  in  this  res- 
pect between  freehold  and  chattel 
leases  *  309, 310 

4.  Whether  the  renewal  of  a  lease  is 
a  reTocation  of  a  will,  depends 
upon  whether  the  design  is  specific 
orgeoerfl  •  311 

5.  Where  the  disposing  words  could 
haTO  passed  the  leases^  if  renewed 
in  the  testator's  life,  anj  renewals 
after  hb  death  by  his  representa- 
tivBSy  will  pass  by  such  words 

318,  319.  II.  487 

6*  A  tenancy  from  year  to  year  is 

devisable  and  transmissible  I.  310 

7.  And  the  goodwill  or  tenant-right 

which  accompanies  it,  passes  with 

it  -  -  ibid 

S*  What   words  neeessary  to  pass 

leases  renewed,  after  tiie  passing 

of  the  will  -  II.  487 

LEASEHOLDS. 

1.  Leaseholds  are  not,  in  general, 
included  under  a  general  devise  of 
lands  -  I.  446 

9.  But,  if  the  testator  leave  none  but 
leaseholds,  they  will  pass        441 

3.  If  the  will  be  ineffectual  to  pass 
freeholds  for  want  of  due  execu- 
tion, this  will  not  make  the  lease- 
holds pass  by  a  general  devise  ap- 
plicable to  freehold  estate 

441,  442,  note 

4.  Leaseholds  will  pass  where  there 
are  only  such  to  answer  the  devise, 
though  the  devise  is  expressly  of 
the  testator's  freeholds  443 

5.  And,  under  an  express  devise  of 
leasehold^  freehold  may  pass,  if 
such  appear  to  be  the  intention 

444 

6.  Of  the  effect  of  the  clause  direct- 
ing leaseholds  to  be  settled  as  far 
as  the  law  will  allow,  upon  trusts 
correspondent  to  the  uses  of  the 
freehold         11.  295—299,  notes 

LEDGER  BOOK. 

1.  A  ledger-book  or  a  copy  seems 
to  be  evidence  as  to  personal  es- 
tate .  U.  66 


^  Bat  not  as  to  livid 


ibid 


LEGACIES. 

1.  How  legacies  were  bequeathed  by 
the  Roman  law  I.  7,  note 

2.  Legi^ta  et  fidei  commissa,  what,   ^ 

8,  9,  notes 

3.  Distinction  between  hereditas  ex 
testamento,  and  iegatum     8,  note 

4.  Difference  between  a  legacy  and 
a  donatio  mortis  caus& 

12,  13,  note 

5.  Legacy  to  a  subscribing  witness 
Tojd,  by  25  Geo.  II.  c  6.  135,  note 

6.  Legacy  given  by  mistake,  how  far 
revocable    ^  338,  339,  note 

7.  Ademption  of  legacies  by  subse- 
quent advancements  383 

8.  Wherever  the  subject  of  a  spedfie 
legacy  is  withdrawn,  the  legacy 
must  fail  -         -  384 

9.  The  distinctions^  as  to  what  is 
specific  and  what  b  geoeral,  have 
run  into  great  subtilty  ibid 

10.  A  specific  alteration  of  tJie  thing 
bequeathed,  seems  to  be  a  clear 
practical  revocation        -         385 

11.  Of  satisfaction  of  a  legacy     391 

12.  If  a  legacy  given  by  will  be 
adeemed,  a  codicil  ratifying  and 
confirming  the  will,  will  not  set 
up  the  adeemed  legacy  413 

13.  The  general  rule  is,  that  a  be- 
quest of  so  much  stock  is  a  gene- 
ral legacy,  unless  there  be  some 
special  ground  for  constraing  it 
specific  -  428-— 430 

14.  What  words  are  necessary  to 
charge  the  specific  devisee  witii 
legacies  *  II.  458,  note 

15.  Where  a  bequest  of  the  interest 
and  dividends  will  convey  the 
stock  itself         -        I.  430,  431 

16.  Legacy  to  a  child,  without  stat- 
ing any  specific  purpose  for  which 
it  is  given,  is  a  portion  II.  3 

17.  Legacies  imply  a  bounty 

5,  note(l) 

1 8.  Legacy  to  a  debtor,  exceeding 
or  equalling  the  amount  of  his 
debt,  presumed  to  be  a  satisfaction 
thereof  -  5 — 7 

19.  State  of  the  doctrine  as  to  the 
presumption  of  the  courts  in  the 
case  of  double  legacies,   in  the 
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nme  and  in  distinct  instniments 

9,  10 

90.  Whether  parol  evidence  is  ad- 

misaible  to  determine  this  question 

11,12 
U  In  what    cases  a  legacy   takes 
* :  way   an  executor's    right  to  the 
nirplng  .  41,  note 

•^.  Of  the  executor's  interest  in  le- 
-r^^ades  due  to  his  testator  82 

^3.  Stamp^nties  on  legacies 

102—104,  note 

:M«  Of  the  necessity  for,  and  effect 

of)  the  assent  of  an  executor  to 

a  legacy  •  106 

^«  Difference  as  td  the  effect  of  as- 

tent,  in  the  cases  of  general  and 

specific  legacies  •  107 

JI6.  What  amounts  to  such  assent 

108,  100 
d7«  Pf  the  executor's  execution  of  a 
legacy  to  himself  •  110 

M.  .9f  the  time  of  resting 

ibid,  111,  112 
29w  Lapse  of  legacy 

113,  266,  note 

30.  Abatemeut  of  legacy  114 

31.  Interest,  in  what  cases  payable 
on  legacies    .  114—120 

32.  Where  the  legacy  is  to  an  infant, 
how  to  be  paid  •  123 

'33.  When  a  l^acy  giyen  for  an  in. 
fant's  benefit  one  way,  may  be 
applied  for  him  another  way 

256,  note  (2) 

M.  If  a  testator  bequeath  a  certain 
thing  which  he  specifies  as  being 
his  own,  the  legacy  will  not  hare 
effect,  unless  that  thing  be  found 
among  the  testator's  property 

^  466^  note 

35.  Snbstitoted  legacies  stand  charg- 
ed upon  the  same  fund  as  original 
legacies  -  473,  note 

36.  Legacy  to  be  laid  out  in  land  in 
Scotland,  established,  not  being 
within  SUt.  0  G.  XL  c.36      511 

See  Ambiouitiss. 

LEGATEE. 

1,  A  legatee  must  be  capable  of  tak- 
ing under  the  testator's  will 

L  35 


2.  A  legatee  could  not,  either  in  the 
spiritual  or  common  law  courts, 
give  testimony  to  the  Talidity  of 
the  will,  without  releasing  his  claim 
to  the  legacy  -  135,   172 

3.  Legacy  to  him  in  what  case  Toid^ 
by  25  Greo.  II.  c.  6. 

ibid,  note  (5) 

4.  Legatees,  erroneously  supposed 
to  be  dead,  are  entitled  to  their 
iegacie*)  on  proof  of  identity     337 

5.  Of  mistake  in  the  name  of  lega- 
tees -  -  II.  14 

6.  Where  the  name  used  happens  to 
belong  to  a  person  in  being,  and 
who  might  be  in  the  testator's 
contemplation  -  15 

7.  Effect  of  a  blank  left  for  the  name 
of  a  legatee  .  24 

8.  In  case  of  devise  of  residue  of 
personal  estate,  if  the  party  shaU 
attain  21,  the  profits  in  the  mean 
time  are  considered  to  be  given  to 
the  legatee,  and  are  to  accumulate 

454,  note 

LETTERS  OF  ADMINISTRA- 
TION. 

See  Advinistration. 

UABIUTY  OF  EXECUTORS, 

The  liability  of  executors  stated 

11.  143—156 

UMITATION  TO  HEIRS. 

1.  What  words  in  a  will  are  equiya* 
lent  to  a  limitation  to  heirs 

I.  487 

2.  Limitation  to  one  and  his  heirt 
may  be  reduced  by  subsequent 
words  to  an  estate  tail    528 — 531 

3.  A  limitation,  importing  an  estate 
in  tail  general,  may  by  subsequent 
words  be  confined  to  the  heirs  in 
tail  male  .  532^  533 

.4.  Cases  wherein  the  limitation  is 
Toid,  as  being  mounted  on  a  fee 

542,  note 
LIMITATIONS,  (Statute  or.) 

To  what  debts  this  statute  applies 

1.  218,  219,  note 


I  Ovv 


INDEX. 


UTERARY  PROPEETY. 

Literary  property  is  transmissible  to 
an  executor  -  II.  80 

LONDON,  (Custom  of.) 

1.  The  restraints  inpoMd  by  this 
Cttitom  «pon  the  testamentary 
power^  remoTed  by  statute 

I.  6y  fK»te 

S.  The  cnston  of  London  as  to  the 

distrttnrtiiHi  of  an  intestate's  effects 

XL  131 
(1)  Dead  man's  part  112 

C±)  Widow't  ehamber         fibid 
<8)  Of  (he  resting  mder  the 
custom  -  I  S3 

<4)  Of  advanoenent  under  the 
statute       •       ibid,  134 

LUNATIC. 

1«  Cannot  aufce  «  viU,  except  in 
lucid  intertais  I.  $9~33 

2«  Lunacy,  at  the  inception  of  a 
will,  Titiates  it  -  33 

3.  Bat  no  subsecyieot  loss  of  intel- 
lect will  Titiatea  vriU,  good  at  its 
inception  -  ibid 

4.  A  lunatic  cannet  be  an  cseciitor 

IL40 


M. 

MANOR. 

1 .  What  words  include  a  manor 

L453 
&  What  passes  by  the  word  ^manor* 

454 

MARKET. 

Derise  of  a  market  must  be  by  will 
attested  by  three  witnesses    h  80 

MARRIAGE. 

1»  Marriage  alone  net  a  reTocation 
ef  e  wiU;  as  with  the  biilh  of  a 
cbild  It  is.   £xoeption,  where  the 


will  preridet  fer  chUdiCD 

11.  507 

%  Marria^,  subeeqvent  to  a  wlQ, 

and  tlie  birth  ef  a  clilld^  is  aa  iia- 

plied  revocation,  as  well  of  a  wiU 

of  real,  as  of  peiaanal  estate 

L  347.  II.  48»--400 

3.  Origin,  and  gradual  adepties  of 
this  mke,  I.  note  (t) 

4.  Whether  tbm  pfevteea  dispesitien 
of  the  whole  estate  ia  necessary  to 
ground  the  application  of  the  rule 

348,  note  (3) 
Bm  Lard  Mansfield's  deetnne  in  re- 
spect to  the  admissibiii^  eC  ex* 
trinsic  eTidencB  to  aabet  tbe  par^ 
auosptiesi  •  M8 

0.  The  principle  of  the  ode  ftoeeid- 
iag  te  Lasd  JLenyan  sm 

7.  Whether  a  will  is  reroked  by  the 
birth  of  nseie  duUcan  by  a  fiisl 
marriage  after  tiM  will,  and  a  se* 
cond  marri^fn  wltbeaticUMien 

350 

8.  Of  the  effect  of  e  aeaool  nwri- 
ria^  and  the  birth  of  children, 
where  the  wiis  and  childiem  wees 
pvevjdad  for  bf  aetltensent,  and 
theae  were  children  by  a  fesaaer 
asarriage  htkkm  the  wiU 

3iO,3il.  IL488. 

9.  Of  a  snbsa^eeat  maniage,  asrf 
the  birth  ef  a  poatbamous  child 

I.JgU«^^853 

10.  IfaniagOyandthebirthofachiid, 
aseat  coaow,  and  betfaeranta  mset 
take  phoe  after  the  will,  to  pro- 
dnoe  a  ffevocati«»i  364 — 357 

11.  Whe^rthispresHnptionefre- 
Tocatiesusny  giveway  to  oiioam- 
stanoea  •  358 — ^370 

12.  Effect  of  a  woqsaai'a  aairiage 
upon  lier  will  371-^375 

13.  Consequence -of  the  marriage  of 
an  executrix,  where  the  teatator  is 
indebted  to  her;  or  whese  her 
busbaadis.ladebtedjteitiie  testator 

U.  151 

14.  Of   conditions  vi   ftstaaiat  id 


marriage 


in   ftstaaiat 
340— 246,  nota 


MARRICa)  WOMEN. 


1.  A  wMTfied  "woaan  nay  eoake  a 
wUl,  and  act  as  feme  sole,  wbara 
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the  husband  is  banished  for  life 

1.25 
4.  Under  "what  circumstances  a  mar- 
ried woman  is  intitled  to  have  her 
paraphernalia  redeemed  from  pawn 

26 

3.  She  may  make  testamentary  dis- 
positions, in  what  cases        26,  27 

4.  Coverture  at  the  inception  of  her 
will  Titiates  it  -  33 

5.  Of  the  proTfng  of  a  will  of  a  mar- 
ried woman  345,  note 

6.  The  marriage  of  a  woman  after 
making  her  will,  is  alone  enough 
to  revoke  it,  without  the  birth  of 
a  child  -  371 

7.  Whether,  if  she  become  discovert 
again,  and.  die  a  widow,  the  will 
is  revived  -  372     373 

8.  A'  married  woman  may  execute  a 
power,  given  to  her  while  sole, 
to  be  executed  during  marriage, 
and  if  it  be  exercised  before 
marriage,  it  will  be  revoked  by  the 
marriage  -  374,  375 

9.  A  married  woman  may  be  aa  ex- 
ecutrix -  II.  50 

10.  Where  no  trustee  appointed,  the 
husband  becomes  a  trustee  for  his 
wife  -  II.  237,  note 

MESSUAGE!. 

What  is  included  under  the  term 
'  messuage'  -  1. 456 


MILITARY  TENURES. 
When  and  how  abolished     I.  15,  16 

MISTAKE. 

1.  The  doctrine  of  mistake,  as  af- 
fecting the  revocation  of  wills 

I.  336 

2.  Where  a  testator  expressly  re- 
vokeis  under  a  misapprehension  of 
facts,  the  revocation  fails         337 

3.  But  the  mistake  most  appear  to 
be  in  that  which  constituted  the 
impelling  motive  to  the  revocation 

338,  and  note 

4.  Of  mistakes  in  the  names  of  per- 
sons being  legatees  in  a  will 

6.  Name  mistaken :  where  the  name 

2 


used  happens  to  belong  to  a  person 
in  being,  and  who  might  be  in  the 
testator's  contemplation.  15 

moneV. 

1.  Money  devised  out  of  land,-  U 
part  of  the  land  in  equity :  and 
such  disposition  is  within  the  sta* 
tute  of  frauds  -  I.  72 

2.  But  the  person  to  whom  the  land, 
if  purchased,  would  belong,  may 
act  upon  the  fund  as  real  or  per^ 
sonal  estate  -  73 

3.  A  direction  by  will  to  sell  lands 
for  certain  purposes,  does  not  so 
uitimateljr  change  the  character  of 
the  property,  as  that  the  surplus, 
after  the  particular  objects  are 
satisfied,  may  pass  by  an  unat- 
tested codicil  -  ibid 

4.  Devise  of  money,  arising  from 
the  sale  of  lands,  to  go  to  a  cha-« 
rity,  void  under  the  mortmain  act 

194 

5.  So,  a  devise  of  money  secured  on 
rates  or  tolls  -  1^5 

6.  So,  money  given  to  be  laid  out  on 
lands  .  195—198 

7.  But  if  money  be  bequeathed, 
leaving  the  mode  of  disposition 
undefined,  it  seems  a  purchase  may 
be  made  for  value  by  the  trustees 

201 

8.  Money,  directed  to  be  laid  out 
in  buying  a  particular  estate,  if 
that  fail,  may  5e  laid  out  in  pur- 
chasing other  lands  288,  note 

9.  Where  the  place,  and  not  the  es- 
tate. Is  specified  289,  note 


MORTGAGES. 

1 .  Mortgages,  in  equitable  considera* 
tion,  not  within  the  clauses  re- 
specting wills,  in  the  statute  of 
frauds  I.  92,  93— -95 

2.  But  this  equitable  consideration 
of  a  mortgage,  as  personal  estate^ 
not  permitted  to  narrow  the  effect 
of  the  statute  of  mortmain 

95^  note 

3.  A  devise  of  a  mortgage  within  the 
statute  of  mortmain  195 
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4«  A  mortgage  revokes  a  will  at  law, 
but  only  pro  tanto  in  equity 

293,  and  note 

5.  In  equity  conveyances  by  way  of 
mortgage,  or  for  payment  of  debts 
generally,  are  only  revocations  to 
the  extent  of  the  cbai|;e 

294,  295 

a.  The  true  ground  on  which  mort- 
gages in  fee  are  in  equity  consi- 
dered only  as  revocations  pro  tanto 

296,  297 

7.  Difference  between  an  equity  of 
redemption  of  a  mortgage,  and  a 
mere  trust  -  297,  mofte 

MORTMAIN. 

1.  Nature  of  a  gift  in  mortmain  185 

2.  Origin  and  effect  of  the  statutes  of 
mortmain  -  186,  187 

3.  ProvisioBf  of  the  mortmain  act, 
9G.2.e.  36         -  191,192 

4.  Pnrriew  of  this  statute,  how  con- 
strued by  Lord  Hardwicke 

193,  194 

5.  Devise  of  lands  to  be  sold,  and 
the  money  to  go  to  a  charity, 
within  the  statute  of  mortmain 

194 

0.  So,  mortgages  of  terms  of  years, 

and  money  secured  on  tolls  or 

rents  -  -  196 

7.  So,  money  |^ven  to  be  laid  out  in 
lands  -  196—198 

8.  But  a  devise  for  the  support  or 
repair  of  what  is  already  in  mort- 
main, good  -  198 

MUNIMENTS  OF  LAND. 

•  In  what  case  muniments  of  land  will 
pass  to  the  heir,  and  when  to  the 
executor  -         •         11.  84 


N. 
NAMES. 


3.  Effect  of  a  blank  left   for  the 
name  of  a  legatee         -  24 

NAVIGATION  SHARES. 

Devise  of  navigation  shares  must  be 
by  will  attested  by  three  witnesses 

1.80 

NOTE. 

1.  Note   of    hand    cannot   be   the 
subject  of  a  donatio  mortis  causa 

I.  12,  note 
%  But  bauk  notes  may  ibid 

See  also  Bank  Note,  and  Promu- 
SORT  Note. 

NUNCUPATIVE  WILL. 

1.  Legislative  provisions  concerning 
nuncupative  wills  179,  180 

2.  In  what  cases  they  are  permitted 

181 

3.  D^ee  of  evidence  necessary  to 
•  prove  such  wills  -  ibid 

4.  Not  pleadable  before  psohate 

182 
5*  Cannot  alter  a  written  dispositioe 

18S— 184 

6.  Nuncupative  wills  may  be  made 

by  soldiers  and  seamen  185 


1.  Of  mistake  in  the  name  of  lega- 
tees in  a  will  -  IL  14 

%  Name  mistaken,  where  the  name 
used  happens  to  belong  to  a  per- 
son in  beipg)  and  who  might  be  in 
the  testator's  contemplation      15 


O. 
OBLITERATION. 

Obliteration  of  the  name  of  one 
trustee  in  &  will,  a  revocation  pro 
tanto,  as  to  him  only  I.  335, 336 

OCCUPATION  OF  LAND. 

The  devise  of  the  occupation  of  land, 
carries  the  land  itself  1. 461 

OFFENCES. 

1.  What  offences  disqualify  a  witness 

I.  130,  132,  note 

2.  The  infamy  of  the  offence,  and 
not  the  punishment  disqualifies 

131, 132 

OUTLAW. 
1*  The  wiU  of  an  outlaw  is  void 
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%  An  outlaw  may  be  an  execntpr 

U.50 


P. 


PAROL  EVIDENCE. 

1.  Where  admitted,  to  set  right  mis* 
takes  in  the  names  of  legatees 

11.  14 

2.  Admissible  to  rebut  a  resulting 
use  •  33,  note  (1) 

3.  Parol  eridence  neTer  admissible, 
where  there  is  no  ambiguity  to  call 
for  explanation,  and  where  the 
will  may  operate  according  to  the 
words,  without  any  such  foreign 
help  .  .  32 

4.  Of  the  admissibility  of  parol  eri- 
dence in  cases  of  presnmptiTe  trust 
in  the  executor,  for  the  next  of 
kin  of  the  testator,  as  to  the  sur- 
plus undisposed  of  by  will  39—43 

5.  Obsenrations  of  Mr.  Justice  Bui- 
ler  on  the  admissibility  of  parol 
eridence  in  these  cases  44 

6.  Testator's  declarations,  how  far 
eridence;  contemporary  declara- 
tions most  to  be  attended  to      46 

7.  Declarations  made  after  the  will, 
more  to  be  regarded  than  snch  as 
were  made  before  the  will         47 

8.  But  with  different  degrees  of 
weight,  all  these  declarations  ad- 
missible •  47,48 


PARTITIONS. 

1.  Partition  not  in  general  a  reroca- 
tion  of  a  will  -  1. 300 

%  Difference  between  tenants  in 
common,  and  joint-tenants,  as  to 
the  effect  of  partition      300,  note 

3.  MThere  any  other  purpose  is  de- 
dared,  beside  the  mere  purpose  of 
partition,  the  will  is  reroked 

301—^05 

4»  Bat  a  will  may  be  so  confined  in 
terms,  fis  to  be  of  necessity  re- 
roked by  partition  306 


PARTNERS. 

How  far  the  executors  of  a  deceased 
partner  are  liable      II.  146,  note 


PATENTS. 

An  interest  in  a  patent  transmissible 
to  an  executor  II.  80 


PENALTY. 

1.  Penalty  on  acting  as  executor, 
without  taking  out  prolMLte  for  six 
months  -  II.  57, 68 

2.  Penalty  on  administrators  acting 
without  taking  out  letters  of  ad- 
ministration for  six  months        71 


PERFORMANCE. 

1.  Distinction  between  performance 
and  satisfaction  in  equity 

I.  386,  387 

2.  There  may  be  performance  pro 
tanto  -  •.  388 

3.  ConstructiTe  performance  by  a 
collateral  act  -  ibid 

4.  The  constructire  performance  must 
correspond  in  time  with  the  stipu- 
lated benefit  -  389 

5.  Satisfaction  hi  the  general  term, 
expressing  the  final  effect  of  per- 
formance, election,  and  rerocation 

390—393 

PERJURY. 

Perjury  disqualifies  for  being  a  wit* 
ness  I.  130 — 133,  note 

PERSONAL  ESTATE— PER- 
SONALTY. 

1.  An  estate  pur  auter  Tie,  in  what 
case  to  be  considered  as  personal 
estate  -  •  60 

3.  A  sum  of  money  derised  out  of 
land,  is  part  of  the  land  in  equity ; 
and  such  disposition  is  within  the 
statute  of  frauds  •  73 

3.  But  the  person  to  whom  the  land, 
if  purchased,  would  belong,  may 
act  upon  the  fund,  as  real  or  per- 
sonal estate  -  73 
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4.  Personal  estate  liable^  in  the  first 
instance,  to  the  payment  of  debts 

75,  76,  note 

5.  Wilis  of  personal  estate,  how 
proved  -  169,  170 

6.  Difference  as  to  lands  and  per- 
sonal estate  264, 265 

7*  Of  reTocation  of  wills  of  personal 
estate  -  -  375 

8.  Case  said  to  have  given  rise  to  the 
clause  in  the  statute  29  Car.  2.  c.  3. 
for  invalidating  unwritten  reroca* 

*    tions  of  wills  of  personal  cf^tate 

375^  376 

9.  There  muat  be  clear  evidence  of  a 
present  intention,  to  effectuate  the 
revocation  -  378 — 381 

10.  At  common  law,  no  remainder 
'  of   personal   estate  could    be   in 

strictness  limited  -  433 

11.  Personal  things  pass  to  the  per- 
sonal representative,  excppt  in  cer- 
tain cases  -  11.  79, 80 

12.  All  equitable  rights  in  personalty 
come  to  an  executor  81 

13.  Of  the  conversion  of  real  into 
personal  estate  in  equity,  when 
partial,  and  when  total    235,  note 

14.  Origin  of,  and  observations  upon 
the  accumulation  act,  in  respect 
to  personal  estate 

450 — 454,  note 
15«  A  trust  by  will,  for  accumula- 
tion beyond  the  period  allowed  by 
the  accumulation  act,  is  void  only 
for  the  excess  454,  note 

16.  In  case  of  devise  of  residue  of 
personal  estate,  if  party  attain  21, 
the  intermediate  profits  are  con- 
strued to  be  given  to  legatee,  and 
are  to  accumulate  •  ibid 


PETTY  CUSTOMS. 

The  devise  of  such  customs  by  will 
roust  be  attested  by  three  wit- 
nesses •  1. 80 


PISCARY. 

The  devise  of  a  piscary  by  will  must 
be  attested  by  three  vritnet ses 

1.80 


PORTION. 

Presumption  against  double  pof.' 
tions  .  il.  2-4 

POWERS. 

1.  Powers  of  appointment,  to  bf 
executed  generally,  by  will,  with- 
out any  direction  as  to  the  mode 
in  which  such  will  is  to  be  execut- 
ed, m«st  be  executed  by  a  will 
attested  according  to  the  statote 
of  frauds  -  1. 00 

2.  And  so  with  respect  to  trust  es- 
tates .  .61 

3v  Bat,  if  such  power  extend  to  per* 
sonal  as  well  as  to  real  estate,  ud 
the  will  be  unexecuted  to  pass  retl 
estate,  it  may,  nevertheless,  be  ef- 
fectual to  pass  personal  estate 

61-«4 

4.  A  power  may  be  exercised  with- 
out reciting  it  63,  Doto 

5.  A  man  cannot  by  will  reserre  > 
power  of  disposing  of  real  estate 
by  a  future  unattested  will  or  co- 
dicil .  .  65 

6.  Whatever  terms  the  creator  of  a 
power  chuses  to  subject  it  to,  thej 
must,  in  general,  be  strictly  com- 
plied with  .  ibid,  note 

7^  Difference  between  a  conveyance 
to  uses  and  a  will,  in  respect  to 
the  legality  of  reserving  a  power 
of  future  disposition  67 

8.  Powers  of  a  testamentary  guar- 
dian -  212,  213 

9.  An  appointment  by  will  made 
under  a  power,  works  by  the  will 
according  to  the  nature  and  qoah'- 
ties  of  such  an  instrument       345 

10.  So,  in  respect  to  a  will  of  copy- 
hold, though  not  properly  the  act 
by  which  the  estate  is  tranferred 

S43— 34() 

11.  If  a  power  of  disposing  by  will 
be  given  to  a  woman  while  sole, 
to  be  executed  during  marriage) 
and  such  power  be  executed  before 
marriage,  it  vrill  be  revoked  by 
the  marriage  374)  375 

PREAMBLE. 

The  force  and  operatioii  of  a  pream- 
bto  -  I.  496-499 
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PREMISES. 

'^e  effect  of  the  word  ^  premises' 
considered         -         I.  404,  465 

PRESUMPTION. 

1.  Of  presumptions  against  double 
portions  -  IL  2 — 4 

4.  Presumptions  against  debts  being 
paid  by  legacies         -  6,  6 

3.  Distinction  between  presumptions 
and  positive  rules  of  construction 

7 

4.  Presumptions  against  double  lega- 
cies -  -  8 — 12 

5.  Distinction  between  admitting 
eyidence  to  raise  and  to  rebut  a 
presumption  or  an  equity 

42,  note 

PROBATE, 

}.  Of  probate  of  will  in  the  com- 
mon form  -  I.  169 

2.  Of  probate  of  a  will  in  the  so- 
lemn form  -  170 

3.  Of  nuncupatire  wills      180,  181 
4*  Nuncupative  will  not  pleadable 

before  probate  -      .        1 82 

5.  Of  soldiers'  and  seamen's  wills, 
exception  in  favour  of  185 

6.  Not  necessary  tq  the  validity  of 
an  appointment  of  guardian  by  will 
under  24  Car.  2.  c.  24  211 

7.  Different  methods  of  proving  a 
will  -  IL  54—57 

8.  Penalty  on  acting  as  executor 
without  taking  out  probate  for  six 
months  -  58 

9.  An  executor  cannot  have  probate 
until  twenty<-one  -  ibid 

10.  Where  there  are  several  execu- 
tors, probate  may  be  granted  to 
one,  M'ith  a  reservation  for  the 
rest  .  .  ibid 

11.  Where  there  is  both  real  and 
personal  property,  probate  must 
be  of  the  entire  will  ibid,  59 

12.  Where  testator  has  been  so  long 
absent  that  his  death  may  reason- 
ably be  presumed,  probate  may  be 
granted  .  .  59 

J  3.  The  probate  is  conclusive  evi- 
dence as  io  the  will,  but  tfie  legal 


existence  of  the  probate  itself  may 
be  controverted  60,  61 

14.  Probate  no  evidence  of  a  devise 
of  real  estate  •  64 

15.  But  where  the  original  will  can 
be  proved  to  be  lost,  probate  even 
of  a  will  of  lands  may  be  evidence 

66 

16.  Where* the  probate  is  lost       67 

17.  Of  the  revocation  of  probate, 
and  the  effects  thereof  ibid 

PROFITS. 

1.  Devise  of  the  profits  of  a  stallage 
by  will,  must  be  attested  by  three 
witnesses  -  1. 86 

%,  A  devise  of  the  profits  of  land 
will  pfiss  the  land  itself    46 1,  462 

PROMISES. 

1.  Promises  of  executors  or  adminis- 
'  trators,  to  satisfy  claims  upon  the 

estate  of  the  testator  or  Intestate, 
considered  -  II.  157 

2.  To  bring  the  party  within  the 
protection  of  the  statute  of  frauds 
he  must  have  been  actual  execu- 
tor or  administrator  when  he  made 
the  promise         -     *       ibid,  158 

3.  The  statute  has  made  no  altera- 
tion in  the  mode  of  pleading,  there- 
fore, though  the  promise  is  made 
in  writing,  the  declaration  must 
still  set  forth  the  consideration  ; 
though  it  is  not  necessary  to  shew 
that  the  promise  was  in  writing 

159—164 

4.  But,  though  the  declaration  need 
not  state  the  promise  to  have  been 
in  writing,  if  such  promise  be 
pleaded  by  the  defendant,  the  plea 
should  shew  it  to  have  been  in 
writing  -         160,  161,  note 

5*  What  allegations  are  necessary  to 
be  made  in  the  pleadings  in  actions 
on  the  special  promise  of  execu- 
tors and  administrators 

162,  163,  note 

PROMISSORY  NOTE. 

A  note  of  hand  cannot  be  the  sub* 
ject  of  a  donatio  mortis  causi 

I.  12,  note 
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PROOF. 

t.  What  proof  of  the  attestation  and 
ezecation  of  vills  is  required  by 
the  common  law         I.  167—163 

9.  Of  such  proof  in  courts  of  equity 

163—168 

3.  Of  the  proof  of  wills  of  person- 

•Itj  -  168—185 

PROPERTY. 

1.  The  import  of  the  word  explained 

I.  470—472 

2.  Adyantage  of  testator's  consider- 
log  all  the  property  as  personal 

II.  331,  note 

PUBLICATION  OF  A  WILL. 

1.  On  the  formality  of  publication 
preriously  to  the  statute  of  frauds 

I.  120 

IS.  What  is  now  requisite  to  eonsti* 
tnte  a  sufficient  publication 

120—122 

3.  It  is  not  necessary  that  the  testa- 
tor should  declare  to  the  witnesses 
the  nature  of  the  instrument  to  be 
signed  -  24,  25,  note 

PURCHASERS. 

1.  Of  the  clause  in  wills  for  discharg- 
ing purchasers,  and  of  tiieir  liabi- 
lity in  the  absence  of  such  clause, 
to  look  to  the  application  of  the 
purchase  money  II.  232,  note  (3) 

2.  Where  such  clause  is  omitted,  in 
what  way  the  omission  may  be 
cured  .  428,  note 

8.  Of  the  rule  respecting  trustees  be- 
coming purchasers  236,  note 

4.  Where  debt  unsatisfied,  and  pur- 
chaser colludes  with  executor,  he 
becomes  a  party  to  the  derastaTit 

420,  note 


generally  -  I.  ISa 

2.  What  offences  disqualify 

ibid,   13S,  Dote 

3.  It  is  the  infamy  of  the  offeooe  and 
not  the  punishment,  which  dis- 
qualifies •  -  131 

4.  The  word  <  credible,'  as  it  is  used 
by  the  statute,  must  be  onderstood 
in  the  sense  of  competent       133 

5.  Opposition  in  sentiment  betwesi 
Lords  Mansfield  and  Camdeo,  od 
the  import  and  exigency  of  Ihe 
word  <  credible,'  in  the  statate 

137—142 

6.  Qualification  of  attesting  wit- 
nesses  in  the  Roman  law 

133 — 135,  and  notes 

7.  Of  the  rule  of  the  s[MritQal  and 
common  law  courts,  where  the 
witness  was  a  legatee  or  devisee 

13^-137 


Q. 

QUALIFICATION  OF* WIT- 

NESSES. 

1.  Of  the  qualification  of  witnesses 


R. 

REAL  EFFECTS. 

What  things  will  pass  by  this  term 

I.  473,  and  note 

RECORD. 

Debts  due  by  record,  in  what  order 
to  be  paid  .  II.  97-99 

RECOVERY. 

Of  the  effect  of  a  common  recorery 
after  a  will  made        .        I.  951 

REDEMPTION,  (Equity  or.) 

1.  An  equity  of  redemption  will  not 
pass  by  mor^agor's  will,  unat- 
tested .  .94 

d.  Difference  between  an  equity  of 
redemption  and  a  mere  trust 

397,  note 

RE-ENTRY. 

1.  Effect  of  a  re-entry  upon  a  con- 
dition broken  -  I.  ^ 

%  Whether,  if  a  testator  alien  npoa 
condition  aftsr  making  his  inU^ 
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ud  theo  enters  for  the  condition 
broken,  the  will  i»  reToked 

282—284 

RE-EXECUTION. 

Of  the  rc-execntion  of  a  will,  with 
A  repetition  of  the  ceremonies  re- 
quired by  statute  1. 405,  and  note 

RELATION. 

1.  The  doctrine  of,  in  general,  re- 
specting the  roTocation  of  wills 

I.  279,  et  seq. 

2.  Will  in  many  cases  help  acts  in 
law,  but  will  neier  help  the  acts 
of  parties         -        280,  note  (3) 

3.  Will  not  defeat  lawful  collateral 

acts  -  ^^>  ^^^ 

4.  Defined  in  its  strict  sense 

284—486 

5.  Of  relation  in  respect  to  copy- 
holds .  -  «87 

6.  The  execution  of  all  things  exe- 
cutory  respects  the  original  act, 
and  shall  have  relation  thereto, 
and  all  make  but  one  deed  though 
done  at  scTeral  times      292,  note 

7.  Residuary  words  in  a  will,  how 
far  words  of  relation      602 — 507 

8.  Relation  of  the  probate  to  an  ex- 
ecutor       II.  53,  460,  461,  note 

RELATIONS. 

1.  Import  of  the  term  « relations' 

IL  35,  note 

2.  Bequest  to^  to  be  construed  by 
what  rule  35—37,  in  notes 

REMAINDER. 

1.  What  will  pass  by  the  devise  of 
a  remainder  !•  507,  508 

2.  After  a  devise  to  A.  and  his  heirs, 
a  remainder  over  upon  A.'s  dying 
without  heirs,  generally  void   537 

3.  So,  where  the  remainder  'is  limit- 
ed to  the  heirs  of  the  testator 
himself  .  538,  639 

4.  Of  the  implication  of  cross  re- 
mainders 640—544,  et  seq. 

6.  Of  the  properties  of  a  remainder, 

Tested  and  contingent 

540-^542,  note 

See  DxTisE,  38,  39 


REMEDIES  OF  EXECUTORS 
AND  ADMINISTRATORS. 

The  semedies  for  and  agidnst  execu- 
tors and  administrators  at  law  and 
in  equity,  stated  II.  87—06 

RENEWAL  OF  A  LEASE. 

1.  The  renewal  of  a  lease,  in  gene- 
ral, a  revocation  of  a  will,  whe- 
ther it  be  a  chattel  or  a  freehold 
lease  •  -  L  308 

2.  A  material  difference  in  this  re- 
spect between  freehold  and  chattel 
iSases  -  309,  310 

3.  Whether  the  renewal  of  a  chattel 
lease  is  a  revocation,  depends  upon 
whether  the  design  is  specific  or 
general  -  ^11 

4.  Where  the  disposing  words  would 
have  passed  leases,  if  renewed  in 
the  testator's  life ;  any  renewals 
after  his  death  by  his  representa- 
tives, will  pass  by  such  words 

'  318,319 

RENT. 

1.  Devise  of  a  rent  out  of  land  must 
be  attested  by  three  witnesses 

L79 

2.  Devise  of  money  secured  on  rents 
within  the  statute  of  mortmun 

196 

3.  Devise  of  the  rents  and  profits  of 
land  will  pass  the  land  itself 

461,  462 

4.  Devise  of  the  ground-rent  will 
pass  the  reversion  463 

RENUNCIATION- 

Of  the  renunciation  by  an  executor, 
what,  and  how  made     II.  60,  61 

REPUBLICATION  OF  A  WILL. 

1.  Doctrine  of  the  early  decisions 
relative  to  republication  of  wills 

I.  393—395 

2.  A  will  republished  by  repeating 
upon  it  the  ceremonies  required 
by  the  statute  395,  note 

8.  Whether  there  can  be  any  implied 
revocation  of  a  will,  since  the  sta- 
tute  of  frauds  396—397 
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4.  If  an  estate  be  limited  to  B.  and  I 
his  heirs,  and  B.  die  in  the  testa- 
tor^s  life-time^  the  devise  lapses  ; 
and  the  republication  of  the  will 
does  not  give  the  heir  of  B.  a  claim 
by  purchase  -  398 

5.  The  same  law  prevail3  where  the 
devise  is  of  an  estate  to  a  man  and 
the  heirs  of  his  body,  succeeded  by 
the  words  ^and  for  want  of  such 
issue'  .  ibid,  399 

6.  Of  republication  by  codicil     400 

7.  A  codicil,  being  executed  and  at- 
tested by  three  witnesses  is  a  re- 
publication of  a  will  403 

8.  According  to  the  present  doctrine 
every  codicil,  unless  it  be  confined 
in  expression,  is  a  republication 
of  a  previous  will,  if  duly  executed 
and  attested  404,  405 

9.  A  direct  republication  or  re-ex- 
ecution is  an  unequivocal  act,  mak- 
ing; tlie  will  operate  precisely  as  if 
It  were  executed  on  the  day  of  re- 
publication -  405,  406 

10.  If  a.  will  have  a  specific  reference  ' 
to  a  thing  iiubsi^ting  when  it  was 
first  published,  but  subsequently 
withdrawn,  the  republication  of  it 
hy  a  codicil  will  not  make  it  ope- 
rate upon  another  thing,  which  has 
come  by  substitution  in  place  of 
the  thing  so  withdrawn,  though  si- 
milar in  amount  and  quality 

406,  407 

11.  The  elFect  of  a  codicil  as  a  re- 
publication may  be  restrained  by 
its  special  tern>s  -  408 

12.  If  a  will  is  republished,  contaiu- 
ing"a  general  devise  of  the  testa- 
tor^s  estates,  an  estate  only  con- 
tracted for  after  such  devise,  will 
pass  -  409,  note  ♦ 

13.  Of  the  republication  of  wills  of 
personal  estate  «  410 

)4.  The  destruction  of  the  revoking 
iastrumenlt  may  operate  as  an 
implied  republication,  by  set- 
ting up  the   original  will 

412,  413 

15.  As  no  subsequent  writing,  since 
the  statute  of  frauds  caqi  republish 
SL  will  of  lands,  so  neitlver  will  it 
republish  a  will  of  personal  estate, 
#^less  dul^  executed  412 


RESIDUARY  CLAUSE  IN  A 
WILL. 

1.  Of  the  effect  of  a  residuary  claass 
in  a  will  •  I.  501 

2.  How  far  residuary  words  are  to 
be  considered  as  words  of  relation 

504—505 

3.  Different  effects  of  the  residaary 
clause  in  respect  to  .real  and  per- 
Bonal  estate  -  609—513 


REST,  RESIDUE,  AND  RE- 
MAINDER. 

1.  The  import  of  these  words  ei« 
plained  -  I.  503—507 

%  A  residuary  deyise  comprehendi 
and  carries  the  remaining  interest 

II.  976,  note 


REVERSION. 

What  will  pass  by  a  demise  of  a  re- 
version -  I.  508 


REVOCATION  OF  WILLS. 

1.  Of  the  revocation  of  wills  in  get 
neral  -  I.  221 

2.  Clause  of  the  statute  of  fniods, 
relative  to  such  revocation 

222,  225 

3.  Grammatical  reading  tjiereof  22 J 

4.  Legal  distinctions  founded  upon 
this  construction  224,  225 

5.  A  man  cannot  make  an  irrevoca- 
ble will  22.5,  note  (I) 

6.  Of  express  revocation    225,  2'26 

7.  Implied  revocation  226 

8.  Whether  the  attestation  of  the 
witnesses  must  express  the  testa- 
tor*s  signature  to  have  been  in 
their  presence  225,  note  (2) 

9.  A  will  rendered  inoperatire  by 
extrinsic  circjum stances  may  re- 
voke R  former  will         227—229 

10.  Where  any  inconsistency  exists 
between  two  wills,  the  revocatioa 
of  the  former  is  confined  inits 
extent  to  the  subjects  of  the  in^ 
consistent  dispositipns    229-r-23f 

11.  An  express  Intentioa  to  reTak«| 
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no  actual  revocation  235 — 237 
)2.  Inconsistency  between  the  will 

and  subsequent  acts  '  236 

}3.  Grant  of  a  less  interest  than  was 

given  to  the  same  person,  a  revo- 

cation  in  toto  -  237 

14.  But  not  to  a  stranger  ibid 

1 5.  Or  if  the  grant  had  a  different 
commencement  -  238 

16.  Where  there  are  two  inconsist- 
ent wills  of  the  same  date,  both 
void  for  uncertainty  230 

17.  Iviperfect  acts  and  instruments, 
how  far  revocative  of  a  will    240 

18.  No  intention  to  revoke  can  be 
inferred  from  a  will  of  lands  not 
executed  according  to  the  statute 

241,  and  notes 

19.  But  other  legal  acts,  though  in- 
strumentally  inoperative,  may  ne- 
yertheless  revoke  a  will  242 

20.  And  if  a  will  be  properly  exe- 
cuted, though  by  circumstances 
extrinsic  it  is  prevented  from 
operatiDg,  it  may,  nevertheless, 
revoke  a  prior  will         -         242 

$1.  Therefore,  imperfect  instruments 
of  conveyance  will  revoke  a  prior 
will  -  243,  and  note 

22.  So,  a  power  of  appointment,  ill 
executed  -  244 

^3.  So,  grants  to  persons  under  dis- 
abilities -  245,  246 

24.  Acts,  procured  to  be  done  by 
fraud  or  compulsion,  are  no  revo- 

*    cation  -  247—250 

25.  Of  the  effect  of  subsequent  legal 
conveyances  -  251 

26.  Recovery  by  tenant  in  tail,  after 
making  his  will,  to  his  own  use 
in  fee,' is  a  revocation;  and  this, 
though  he  declares  he  does  it  to 
confirm  his  will  -  251 

27.  So,  if  testator,  after  making  his 
will,  levy  a  fine  to  such  uses  as  he 
shall  appoint,  and  die  without  a 
new  will|  it  is  a  revocation     252 

28.  So,  a  feoffment  by  a  tenant  in 
fee,  after  making  his  will,  is  a  re- 
vocation -  252 

29.  So  is  an  ineffectual  recoyery 

ibid 

j3p.  Conveyance  upon  a  special  trust, 

or  for  a  particul^  purpose^   how 

/ar  a  revocatioo      ibid;  253;  254 


31.  Where  that  which  is  done  to  an 
equitable  estate,  would,  if  the  es- 
tate were  legal,  pass  it  out  of  one 
person  to  another,  such  act  is  .a 
revocation  in  equity,  upon  the  rule 
of  equitas  sequitur  legem         255 

32.  If  the  estate  is  parted  with,  bujt 
for  a  moment,  and  the  same  use  la 
taken  back,  the  will  is  revoked 

255—258 

33.  At  the  time  of  makine  the  will 
testator  must  be  actually  qeised^ 
and  continue  so  to  the  time  pf  his 
death  -  259 

34.  If  a  man  having  an  equitable 
estate,  makes  a  will,  and  after- 
wards takes  a  conveyance  of  the 
legal  estate  to  himself  and  his  heirs, 
it  is  no  revocation  -  26$ 

35.  But  if,  having  the  legal  estate^ 
he  devises  it,  and  then  passes  it  to 
trustees  for  himself  and  his  heirs, 
it  is  revoked  -  26^ 

36.  If,  where  the  legal  estate  is  called 
in  after  a  will  made,  any  new  use 
is  engrafted  upon  it,  the  will  is 
revjoked  269,  270 — ^276 

37;  A  change  of  trustees,  no  revo- 
cation -  275 

38.  Revocation  in  equity  by  articles 
to  sell  for  a  valuable  consideration 

277,  278 

39.  Revocation  of  wills,  how  far  ef- 
fected by  the  doctrine  of  relation 

279  et  seq. 

40.  Difference  as  to  the  effect  of  dis- 
seisin and  subsequent  entry,  where 
the  disseisin  is  before,  and  where 

.    it  is  after  the  will  280,  281 

41.  Whether,  if  a  testator  aliens 
upon  condition,  after  making  his 
will,  and  then  enters  for  the  con- 
dition broken,  the  will  is  revoked 

282,  283 

42.  Mortgage,  a  revocation  of  wilh 
at  law  -  293 

43.  But  only  a  revocation  pro  tanto 
in  equity  ibid,  and  note 

44.  In  equity,  conveyances  by  way 
of  mortgage,   or  for  payment  of 
debts  generally,  are  only  reroc^-  * 
tions  to  the  extent  of  the  charge 

294,  295 

45.  The  true  ground  on  which  mort- 
gages in  fee  are  considered  in  e^ui^ 
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ty  only  as  reTocationi  pro  tanto 

2S6,  207 

46»  CoiiTejance  in  trust  for  testator 

himself)  a  reTOcation      208,  note 

47.  Bankruptcy  of  testator,  to  what 
extent  a  reyocation  of  his  will 

ibid 

48.  Partition  is  no  retocation  of  a 
will  -    .  -  300 

49.  Where  any  other  purpose  is  de» 
clared  beside  the  mere  purpose  of 
partition,  the  will  is  reToked 

301—305 
iiO.  But  a  will  may  be  so  confined  in 
teimsas  to  be  of  necessity  re?oked 
by  partition  -  306 

I^U  Reoewal  of  a  lease  is  a  revoca- 
tion,  whether  it  be  of  a  chattel  or 
of  a  freehold  lease  -  308 
^2.  The  question,  whether  the  re- 
newal of  a  chattel  Lease  is  a  revo- 
cation, depends  upon  whether  the 
design  is  specific  or  general     31 1 

53.  Cancelling  a  will  an  equivocal 
act,  the  operatioA  of  which  in  re- 
voking a  will  must  depend  on  the 
testator's  intention        •  321 

54.  If  testator  makes  a  second  will, 
and  in  terms  revokes  the  first,  but 
it  appears  that  the  revocation  of 
the  first  will  was  only  to  give  ef- 
fect to  the  second,  the  second 
will  is  no  revocation,  if  loefiec- 
tnal  for  want  of  proper  attesta- 
tion -  -  322 

55.  The  tearing  of  a  will  must  be 
done  animo  revocandi  323 

56.  What  evidence  is  admissible  to 
determine  the  intention,  and  what 
tearing  or  burning  is  sufficient  to 
revoke  -  324 

67.  A  cancelled  will  is  not  necessa- 
rily revived  by  the  destruction  of 
a  substituted  will  -  328 

58.  If  testator  make  duplicates,  and 
cancel  one,  the  efiect  of  the  other 
is  destroyed  -  330 

s!9.  Alteration  or  erasure  no  revoca- 
tion of  a  iiill  beyond  the  particu- 
lar ol^ect  of  such  alteration  or 
erasure  -  331, 332 

60.  The  erasure  of  part  of  a  will, 
not  necessarily  a  revocation  of  the 
whole  -  334 — 336 

61.  Parol  and  extrinsic  evidence^  not 


admissible  to  control  an  express 
revocation  -  336, 337 

62.  Where  a  testator  revokes  under 
an  obvious  misappreheasiou  of 
facts,  the  revocation  fails        337 

63.  But  the  mistake  must  appear  to 
be  in  that  which  constituted  the 
impelling  motive  to  revocation 

338,  339,  and  notes 

64.  Accident  and  surprise  how  far 
operative  in  the  revocation  of  a 
will  -  340—342 

65.  Of  the  revocation  of  wills  made 
under  powers         -         343 — 346 

66.  Marriage  and  the  birth  of  a 
child  an  implied  revocation,  as 
well  of  a  will  of  real  as  of  perso- 
nal estate  347,  II.  488 — 190 

67.  Origin  and  adoption  of  this  rule 

ibid,  348,  note 

68.  Whether  the  previous  dispostlion 
of  the  whole  estate  is  necessary  to 
ground  the  application  of  the  rule 

348,  note  (3) 

69.  The  principle  of  the  rule,  accord- 
ing to  Lord  Mansfield  348 

70.  The  principle  of  the  rule  accord- 
ing to  Lord  Renyon  349 

71.  Whether  a  will  is  revoked  by 
the  birth  of  more  children  by  a 
first  marriage  after  the  will,  and  a 
second  marriage  without  children 

350 

72.  A  second  marriage  and  birth  of 
children  where  the  wife  and  child- 
ren were  provided  for  by  settle- 
ment, and  where  there  were  child- 
ren by  a  former  marriage  before 
the    will,    not  a   revocation 

350 

73.  A  subsequent  marriage  and  the 
birth  of  a  posthumous  child,  ope- 
rate as  a  revocation         351 — 353 

74.  Marriage  and  the  birth  of  a  child 
must  concur,  and  both  events  must 
take  place  after  the  will,  to  pro- 
duce a  revocation  354,  355 

75.  This  presumption  of  revocation 
may  give  way  to  circumstances 

35&-^-370 

76.  The  marriage  of  a  woman  afiar 
making  her  will,  is  alone  enoigfa 
to  revoke  it  without  the  birth  of  a 
child  .  -  371 

77.  Whether,  if  she  become  disco- 
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Tert  again  and  die  a  widow,  the 
will  is  reTived  •  372 

78.  Where  a  power  is  given  to  a  mar- 
ried woman  while  sole,  to  be  exe« 
cuted  during  marrii^e,    if   such 

*  power  be  executed  before  mar- 
riage, it  will  be  revoked  bj  the 
marriage  -  374, 375 

79.  Of  the  revocation  of  wills  of 
personal  estate  375 — 377 

80.  There  must  be  clear  evidence  of 
present  intention  to  effectnafe  tiie 
reTocation         -  -         378 

81.  An  alteration  in  pencil  effectual, 
if  there  be  a  sufficient  proof  of  a 
dispositive  Intention  382 

82.  A  conrersion  or  speqific  altera- 
tion of  the  thing  bequeathed  a 
clear  practical  revocation         385 

U.  Satisfaction  in  equity,  how  far  a 
revocation  -  386 — 3M 

RIGHT  OF  ENTRY. 

1.  Right  of  entry  not  devisable  by 
will  .  1. 261 

9.  But  if,  after  the  disseisin,  an  en- 
try be  made,  the  disseisin  is  purg- 
ed and  the  title  relates,  and  the 
lands  pass  by  a  will  prior  to  the 
disseisin  -  262, 263 

S.  Difference  as  to  the  effect  of  dis- 
seisin and  subsequent  entry  where 
the  disseisin  is  before,  and  where 
it  is  after  the  will  281 

ROMAN  LAW. 

1.  A  view  of  the  Roman  law,  rela- 
tive to  testaments  ^    I.  2 — 5,  note 

9.  The  power  of  bequeathing  lega- 
cies under  it  7-rlO,  notes 

3«  As  it  respects  a  donatio  mortis 
causa  -  10,  note 

RULE  IN  SHELLT's  CASE. 

General  explanation  of  this  rule 

I.  531 — 534,  note 


S. 

SATISFACTION  (ik  Eauixt). 

]•  The  doctrine  of  satisfaction  in 
equity  considered  I.  386 


2.  Distinct  meanings  of  the  terms, 
satisfaction  and  performance 

ibid.  387—389 

3.  Satisfaction  the  general  term,  ex- 
pressing the  final  effect  of  per- 
formance,  election,  and  revocation 

390—392 

4.  Portion  to  a  child,  where  a  con- 
structive satisfaction,  in  toto  or 
pro  tanto  -  II.  3 

5.  Parol  evidence  admissible  to  prove 
a  subsequent  portion  to  be  in  sa- 
tisfaction of  a  legacy  4 

6.  Legacy  by  a  debtor  to  his  credi- 
tor, exceeding  or  equal  to  the 
amount  of  the  debt,  presumed  to 
1)0  satisfaction  of  the  debt  5 

SEALING. 

1.  Sealing  a  will,  whethor  a  signing 
within  the  statute  of  frauds 

I.  109—111 

2.  Stamping  equivalent  to  sealing 

114,  note 

3.  If  the  handwriting  to  a  deed  be 
proved,  the  sealing  and  delivery 
to  be  presumed  117,  note 

SECURITIES. 

The  propriety  of  giving  the  power  of 
varying  securities  considered 

IL  237,  note  (5) 

SERVANTS. 

Who  intitled  under  a  bequest  to  seiw 
vants  -  II.  275,  note 

SHELLT's  CASE. 

1.  General  explanation  qf  the  rulo 
in  this  case        I.  531 — 534,  note 

2.  Application  of  the  rule 

534 — ^536,  not« 

SIGNATURE. 

1.  Signature  of  testator  and  wit« 
nesses,  when  first  required  by  th% 
Roman  law  1. 4,  note 

2.  Not  now  necessary  to  a  will  of 
personalty  -  5,  not* 

3.  What  is  a  sufficient  signature  to 
a  will  -  -  100 

4.  Whether  sufficient  signingi  if  • 
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'will  be  written  bj  a  testator's  own 
hand,    and  his   name  inserted 

107 

/(.  If  testator  begin  to  sign  in 
regular  form,  and  do  not  com* 
plete  it,  the  statute,  as  it  seems,  is 
not  satisfied  »  108 

.6.  Whether  sealing  is  signing 

109—111 

7.  Whether  the  making  of  a  mark, 
where  the  party  is  unable  to  write, 
is  a  sufficient  signing  or  subscribing 

112 

8«  Sufficient,  if  the  witnesses  attest, 
upon  the  testator's  acknowledg- 
ment of  his  signature,  without  ac- 
tually fieeing  him  sign     114 — 119 

SIMPLE  CONTRACT  DEBTS. 

Jn  what  order  simple  contract  debts 
are  to  be  paid  IJ.  101, 102 

SOCAGE. 

Military  tenures,  when  converted 
into  socage  I.  15,  16 

SOLDIERS  AND  SEAMEN. 

In  what  cases  soldiers  and  seamen 
may  make  nuncapatiTe  wills 

L  185 

SPECIAL  OCCUPANT. 

Jl»  The  heir  to  an  estate  pur  auter  vie, 
succeeds  to  it  as  special  occupant 

1.  48 — 62 

2.  Whether  an  executor  may  be  spe- 
cial occupant  •  52 

SPECIALTY  DEBTS. 

In  what  order  specialty  debts  are  to 
be  paid  -  IL  97,  100 

STALLAGE. 

Devise  of  the  profits  of  a  stallage  by 
will,  must  be  attested  by  three 
witnesses  -  I.  go 

STAMP. 
If    testator  have  his    name  on    a 


\      stamp,  sufficient  if  he  impress  lib 
name,  instead  of  writing  it 

I.  114,  note 

STAMP  DUTY. 

Amount  of  the  stamp  duty  on  legt* 
cies  II.  104 — 106,  Dot9 

STATUTES  (Construction  op), 

* 

See  Construction  op  Statutes. 
Statute  of  Frauds, 
Statute  or  Fraudulent  Devises. 
Statute  oe  Limitations. 
See  Mortmain. 

Statutes  cited  or  appended.  Set 
the  Tables  of  Statutes  prefixed  to 
Tol.  I.  of  this  Work. 

STOCK  IN  THE  PUBLIC 
FUNDS. 

I.  Stock  cannot  be  the  subject  of  i 
donatio  mortis  causa     I.  11,  note 

%.  Is  devisable  by  will  in  writing,  at- 
tested by  two  or  more  credible 
witnesses  -  59,  nota 

3.  Construction  of  bequests  of  stock 
in  the  public  funds  425—4^ 

4.  The  general  rule  is,  that  a  be- 
quest of  so  much  stock  is  a  geae- 
ral  legacy,  unless  there  is  some 
special  ground  for  constralng  it 
specific  -  428—430 

5.  In  what  case  a  bequest  of  the  in- 
terest and  dividends  will  carry  the 
stock  itself  -  431 

STOCK  (Farming). 

What  will  pass  by  a  bequest  of  farm" 
ing  stock  .         1. 423, 424 

STOCK  (Lite  ANn  Dead). 

What  will  pass  by  a  bequest  of  such 
slock  .  1. 423 

STOCK  IN  TRADE. 

What  wiU  pass  under  a  bequest  of  it 

1. 424, 425 
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SUBSCRIPTION  OF  WIT- 

NESSES. 

1.  Subscription,  when  first  required 
by  the  Roman  law  I.  4,  note 

2.  Not  necessary  to  a  will  of  per- 
sonalty -  5?  note 

3.  The  snbscription  of  witnesses 
need  not  take  notice  that  they  at- 
tested in  the  testator's  pre-^^nce 

I.  127—129 

4.  It  was  adopted  only  to  facilitate 
their  recollection  of  the  Circum- 
stance -  225,  note  (2) 

SUBSEQUENT  ACl^, 

Inconsistency  bet  ween  subsequent  acts 
and  a  will,  how  far  a  revocation 
of  a  will  -  I.  236—240 

SUICIDE. 

1.  The  wills  of  persons  committing 
suicide,  how  far  valid  by  the  law 
of  England  -  L  34 

t.  View  of  the  Roman  law  relative 
to  the  wills  of  suicides     35,  note 

SUITS. 

1.  Consequences  of  the  deaths  of 
executors  or  administrators,  while 
suits  are  pending  II.  93 

2.  Who  are  necessary  parties  to  a 
suit  -  154 — 150 

SUMMONS  AND  SEVERANCE. 
In  what  case  -  II.  91,  92 

SURPLUS. 

The  executor's  right  to  the  surplus, 
in  what  cases  taken  away  by  a  le- 
gacy -  II.  41,  note 

SURPRISE. 

How  far  surprise  is  operative  in  the 
revocation  of  a  will  I.  340 — 342 

SURRENDER. 

1.  Surrender  of  copyholds  to  the 
use  of  a  will,  must  be  made  with 
all  due  solemnities  I*  42 


in 


2.  Will  be  supplied   by  equity, 
what  cases  218,  219,  notes 

3.  A  surrender  in  law,  is  an  ademp- 
tion of  a  specific  devise  313,  note 

4.  Of  the  necessity  for  the  party's 
having  the  legal  estate  in  him,  at 
the  time  of  surrendering  his  copy- 
hold to  the  use  of  his  will 

II.  460,  461,  not» 


TEARING. 

Tearing  a  will  is  a  sufficient  revoca- 
tion, under  what  circumstances 

I.  326,  327,  and  note 

TENANCY  IN  COMMON. 

1.  Slight  words  are  laid  hold  of  by 
the  courts  in  favour  of  tenancy  in 
common  I.  588 — 591 

2.  But  where  no  expressions  occur 
to  favour  a  tenancy  in  common, 
courts  will  not  build  the  construc- 
tion on  conjectural  grounds,  nor 
will  the  subject  matter  supply  an 
argument  one  way  or  the  other 

ii92 

TENANTS  IN  COMMON. 

1.  Difference  between  tenants  in 
common,  and   joint  tenants  as  to 

partition  -  1. 300,  note 

« 

TENANCY  FROM  YEAR  TO 
YEAR. 

1.  Tenancy  from  year  to  year  de- 
visable and  transmissible     I.  319 

2.  And  the  good  will,  or  tenant 
right,  whiph  accompanies  it,  will 
pass  with  it  -  ibid 

TENURES. 

1.  Military  tenures,  when  aboltshed 

I.  15,  1$ 

2.  Copyhold  tenures  remain  unaf* 
fected  by  the  sUtute  12  Car.  2.  a 
24  -  -  16 
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TERMS  OF  YEARS. 

^   1.  Terms  of  years  will  pass  by  a  will 

unattested  -  1. 81 

t.  But  they  cannot  be  created  by 

a  will  unattested  ibid,  note 

3.  Terms  attendant  upon  the  inheri- 
tance, within  the  statute  of  frauds 

81—88 

4.  A  derise  of  terms  of  years  with- 
in the  statute  of  mortmain       195 

TESTAMENT. 

1.  Definition  of  a  testament 

1. 134,  note  (3) 

%  Determinations  of  the  ecclesiasti- 
cal courts  -  172 — 175 

3.  On  what  principles  the  ecclesias- 
tical courts  act,  in  r^cei^ing  or  re- 
jecting informal  papers  as  testa- 
menUry  176 — 179 

See  Will. 

TESTAMENTARY   CAPACITY. 

At  what  age  the  testamentary  capa- 
city takes  place  -  1. 25 

TESTAMENTI  FACTIO. 

1.  Nature  of  the  testament!  factio 
of  the  Roman  jnrispradenoe 

I.  2,  note 
%  Testamentum  calatis  comltiis 

3,  note 

3.  Testaipeatiim  per  ses  et  libram 

ibid,  4,  note 

4.  Legaia  et  fidei  commissa 

8,  9,  note 

5.  Donatio  mortis  causa       10,  note 

TESTATOR. 

1.  Who  nay  be  a  testator  or  testa- 
trix -  I.  U 

2.  A  woman,  whose  hoaband  is  ba- 
nished for  life  *  ibid 

3.  Married  women  in  what  cases 

26,27 

4.  Persons  of  tion*6ane  memory  may 
•ot  bo  •  28""*»32 

••  Nor  persons  under  fraud  or  do- 

nss  •  •  33 

0.  Nor  infants  -  ibid 

7.  Nor  persons  attatdted  of  treason 

34 


8.  Nor  conyicted  felons  ibid 

9.  Nor  suicides  -  ibid 

10.  Nor  alien  eneoiies,  except  by  the 
king's  licence  •  35 

11.  Nor  outlaws  -  ibid 

12.  Must  be  actually  seised  at  ths 
time  of  making  bis  will,  and  con- 
tinue so  at  the  time  of  his  deith 

259, 360 

TITHES. 

Tithes,  if  set  out,  pass  to  the  execs- 
tor  -  .  11.84 

TOLLS. 

1.  Derise  of  tolls  must  be  by  will 
attested  by  three  witnesses    I.  tO 

2.  Derise  of  money  secured  on  tolls, 
within  the  statute  of   mortmain 

195 

TRADE  OF  TESTATOR. 

The  consequences  of  carrymg  oa 
testator's  trade  by  an  ezecator 

II. » 

TREASON 

Disqualifies  for  being  a  witaett 

1. 130, 1« 

TREES. 

Trees  will  not  pass  by  a  will  not  do!/ 
attested,  being  part  of  the  free- 
hold, till  they  are  actually  sereied 

TRUST. 

1.  A  mere  trust  estate  descendisg  i» 
assets  .  218,  note 

2.  Difference  between  an  equity  of 

redemption,  and  a  mere  trust 

297,  note 

3.  Distinction  between  executed  and 

executory  trusts  578--5^1 

4.  Opinions  of  Mr.  Fearne,  and  ju- 
dicial declarations  of  Lords  Tbw 
low  and  Eldon  on  this  topic 


TRUSTEES, 

1.  Change  of  tmstoos,  not  ^^^l 
tion  of  a  wiU  -  ^ 

2.  By  a  deriso  to  tnuties  for  P^ 
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poses  irhlch  reqaire  the  fee,  the  I 
fee  passes  if ithont  words  of  limi- 
tation -  *  495 

3.  Where  trustees  for  sale  are  also 
made  executors  IL  233,  note 

4.  Of  the  rule  where  they  become 
purchasers  236,  note 

5«  Where  none  appointed,  the  hus- 
band is  a  trustee  for  the  wife 

237,  note  (6) 

6.  Trustee  of  stock  cannot  transfer 
without  a  power        ibid,  note  (5) 

7.  Trustee  improperly  withholding 
his  consent  to  a  marriage,  equity 
will  supply  his  consent    245,  note 

See  Monet,  7. 


appoint,  and  die  without  a  new 
will,  it  is  a  revocation  252 


U. 


UNCERTAINTY. 

Uncertainty  in  the  case  of  two  in- 
consistent wills,  vitiates  both 

1.239 

And  see  Ambiouitt. 

UNCLES  AND  AUNTS. 

Their  share  in  the  distribution  of  an 
intestate's  effects         II;  1 31, 143 

UNDERTAKINGS  OF  EXECU- 
TORS AND  ADMINISTRA- 
TORS. 

See  Executors. 

USES. 

1.  The  difierence  between  a  convey- 
ance to  uses  and  a  will,  in  respect 
to  the  legality  of  resenring  a  power 
of  future  disposition  1.  67 

2«  Resemblance  between  a  conyey- 
ance  to  uses,  and  a  will   264,  note 

3*  Detise  of  lands  to  be  sold,  and 
the  money  to  be  applied  to  diari- 
table  uses,  within  the  statutes  of 
mortmain  •  194 

4.  If  testator,  after  making  his  will, 
levy  a  fine  to  such  uses  as  he  shall 


W. 

WASTE. 

Consequence  of  wasting  testator's 
assets  .  II.  149 

WIDOW. 

1.  Widow's  chamber,  what    II.  132 

2.  Widow's  share  in  the  distribution 
of  testator's  effects,  under  the  cus- 
toms of  York  and  London 

139—141 
WIFE. 
See  Married  Women. 


I.  Of  the  Progress  of  the  Lam. 

I.  1 

1.  The  ancient  law         ibid.  2 

2.  Testament!  factio  among  the 
Romans  2,  note 

3.  Successions  to  property,  how 
regulated  prior  to  the  law  of 
the  twelTO  tables         3,  note 

4.  Testamentum  per  cs  et  li. 
bram,  what  3,  4^  note 

5.  Other  forms  successiTely 
adopted  4,  5,  note 

6.  Law  relatire  to  wills  among 
the  Anglo-Saxons        3,  4,  5 

7.  Testament  of  moveables, 
how  far  permitted  by  the  an- 
cient law  of  England       5,  6 

8.  Gayelkind,  whether  devis- 
able by  custom  5,  note 

9.  Restraints  upon  the  testa- 
mentary power,  by  the  cus- 
toms of  York  and  London 

6,  note 

10.  Ancient  common  law  of 
England,  relative  to  the  divi* 
sion  of  property  7 

11.  Power  of  bequeathing  le« 
g&cies  in  the  different  stages 
of  the  Roman  law  7,  8,  note 

1 
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1^.  Legata  et  fidei  commissa, 
nature  of  8,  9,  note 

13.  Donatio  mortis  causa 

10 — 13,  note 

14.  Disposal  of  land  by  will 
under  the  feudal  system 

8—14 

15.  Operation  of  the  statutes 
27  H.  8.  c.  10,  and  12  Car. 
2.  c.  24,  upon  the  feudal  law 
as  to  bequeathing  lands 

14^15,16 

16.  Loose  construction  of  tho 
statute^of  willi)  16 — 19 

17.  Restraints  imposed  on  them 
by  8.  5  and  6,  of  the  statute 
of  frauds  •  20 

18.  What  operation  a  will  has 
in  reference  to  the  time  of 
making  it  263,  note 

19.  Resemblance  between  wills, 
and  conveyances  to  uses 

264,  note 

20.  May  be  written  on  any  ma- 
terial, or  in  any  language 

25,  note 

11,  Cctpadty  of  making  Wills        25 

1.  At  what  age  it  takes  place 

ibid 

2.  Of  married  women   ibid,  26 

3.  In  what  manner  their  testa- 
mentary dispositions  take  ef- 
fect 26,  27,  345,  note 

4.  Ideots  cannot  make  a  will 

28 

5.  Nor  a  person  deprived  of  his 
faculties  by  extreme  age 

ibid,  and  29,  30,  31,  notes 

6.  Or  by  intoxication  28 

7.  Nor  a  lunatic    .         29 — 33 

8.  Nor  infants  33 

9.  Fraud  or  duress  vitiates  a 
win  -  ibid 

10.  So  docs  conviction  or  at- 
tainder -  34 

1 1 .  And  suicide,  by  the  law  of 
England,  though  not  by  that 
of  Rome  ibid,  and  note 

12.  Alien  enemies,  in  what  case 
incapacitated  35 

13.  And  outlaws,  as  to  personal 
property  -  ibid 

14.  The  existence  of  disability 


at  the  inception  of  a  will  vi-* 
tiates  it  -  33, 34 

III.  Estates   by    cusiomy    how  dif 
posable  by  will.  36 

1.  Copyholds  not  included  ia 
the  statutes  of  wills  or  of 
frauds  -  36, 37 

2.  Nor  trusts  of  copyholds 

38-^0 

3.  Attested  will  of  copyhold 
revocable  by  an  unattested 
will  -  ibid 

4.  If  any  mode  of  execution 
be  prescribed  with  respect  to 
copyhold,  it  must  be  observed 

42 

5.  How  far  such  a  will,  though 
it  operates  as  an  appoint- 
ment, partakes  of  the  quali- 
ties of  a  will  42 

6.  A  will,  disposing  of  the 
equitable  estate  in  cnstomaiy 
freeholds,  must  be  executed 
according  to  the  statute  of 
frauds  ibid,  43,  44 

7.  Secus  where  theVe  is  a  custom 
for  surrendering  these  equi- 
table estates  to  the  oses  of  a 
will  .  44 

8.  AH  equitable  estates  of  free- 
hold must  be  devised  by  a 
win,  executed  and  attested 
according  tothe  statute      45 

9.  Wills  of  land,  devisable  by 
custom,  must  be  in  wi-iting, 
by  the  express  direction  of 
the  statute  -  ibid 

10.  Lands,  purchased  after  the 
will,  do  not  pass  by  it      260 

11.  Estates  pur  auter  vie,  de- 
visable by  will  46 — «^ 

12.  Contingent  and  executory 
interests  are  devisable 

260,  note 

13.  But  not  a.  right  of  entry, 
unless  in  what  case  261,  262 

IV.  Pollers  of   t^jpoinimetU  to  b€ 
executed  by  a  wiU 

I.  Powers  to  be  executisd 
generafly  by  will,  without 
any  directions  as  to  the  mode 
in  which  such  will  is  to  b» 
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execHtec),  must  be  executed 
by  a  will  attested  according 
to  the  statute  of  frauds      60 

d.  And  the  same  doctrine  holds 
as  to  trust  estates  61 

3.  But  if  such  power  extend  to 
personal,  as  well  as  to  real 
estate,  and  the  will  be  un- 
executed to  pass  real,  it  may 
neyertheless  be  effectual  to 
pass  personal  estate 

ibid,  62—64 

4*  A  roan  cannot  by  will  re- 
serve a  power  of  disposing 
©f  real  estate,  by  a  future  un- 
attested will  or  codicil       65 

5,  If  an  instrument  be  not  in- 
tended to  have  effect  till  the 
death  of  the  party,  it  is  tes- 
tamentary in  its  operation 
and  quality,  whatever  may  be 
its  form  i-  66 

6*  Difference  between  a  con- 
veyance to  uses,  and  a  will, 
in  respect  to  the  legality  of 
reserving  a  power  of  future 
disposition  .  67 

7.  Every  paper,  to  which  a  will, 
duly  attested,  refers,  if  it 
comprise  a  disposition  of  real 
property,  to  be  effectual  as  a 
testamentary  paper,  must  be 
either  incorporated  originally 
into  the  will,  or  be  executed 
according  to  the  statute     68 

8>  And  such  paper,  to  be  so  in- 
corporated, must  be  distinct- 
ly referred  to,  and  described 
in  the  will  ibid 

9.  An  appointment  by  will 
works  by  the  will,  according 
to  the  nature  and  qualities  of 
such  an  instrument  343 

10.  So  in  respect  to  a  will  of 
copyhold,  though  not  pro- 
perly the  act  by  which  the 
estate  is  transferred 

343,  344—346 

V.  Of  wills  creating^  or  affecting  in* 
Uresis  in  or  out  of  lands. 

l.By  a  will  duly  executed, 
charging  lands  generally  with 
legacies,  a  testator  enables 
himself  to  lay  any  number  of 

TOL.  IT.  2 


additional  legacies  on  the^ 
land,  by  a  subsequent  testa- 
mentary disposition  unexe- 
cuted •  69 

2.  A  direction  by  will  to  sell 
lands  for  certain  purposes, 
does  not  so  ultimately  change 
the  character  of  the  property, 
as  that  the  sprplus,  aftfir  the 
particular  oljects  are  satis- 
fied, may  pass  by  an  unat- 
tested codicil  73 

3.  To  effect  this  absolute  con- 
version, a  clear  intention 
ought  to  be  demonstrated  ibid 

4.  Devise  of  a  rent  out  of  land 
must  be  by  will,  attested  by 
three  witnesses  79 

5.  So  must  a  devise  of  tolls,  na- 
vigation shares,  commons^ 
profits  of  a  stallage,  petty 
customs,  market,  fair,  piscary 

80 

6.  What  things  annexed  to  the 
freehold,  will  pass  by  will 
unattested  -  88 

Trees  will  not  89 

Nor  grass  and  herbage  90 
Nor  heir-looms  91,  99 
But  growing  com  will,  ia 
what  cases       89,  90,  note 

7.  Mortgages,  in  equitable  con- 
sideration, are  not  within  the 
clauses  respecting  wills,  in 
the  statute  of  frauds  9d — 96 

8«  But  this  equitable  const* 
deration  of  a  mortgage,  as 
personal  estate,  is  not  per* 
mitted  to  narrow  the  effect 
of  the  statute  of  mortmain 

95,  note 

9.  But  if,  in  such  unexecuted 
will,  there  is  a  legacy  to  the 
heir,  upon  condition  that  he 
did  not  dispute  the  will,  he  is 
put  to  his  election     99^-105 

VI.  Of  the  publication  of  tcills,  tes^ 
tutor's  signature^  and  the  -  sub" 
scription  of  the  witnesses. 

1.  What  is  a  sufficient  signing 

106 
%  Whether  sealing  is  signing 

109 
3.  Whether   making   a  mark, 
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where  testator  Is  unable  to 
write,  is  a  aufficient  signing 
or  subscribing^  112,113 

4*  It  is  sufficient,  if  witnesses 
attest,  upon  the  testator's 
acknowlediiment  of  his  sig- 
nature, without  seeing  him 
actually  sign  114 — 119 

5.  Stamping  equivalent  to  seal- 
ing -  114,  note 

6.  Formality  of  publication  con- 
sidered -  120 

7.  What  is  now  requisite  to 
constitute  publication 

121,  122 

8.  Not  necessary  that  testator 
should  declare  to  the  wit- 
nesses the  nature  of  the  in- 

• 

strumcnt  to  be  signed 

2 1,  25,  note  (*) 

9.  Wills  interrupted  and  re- 
sumed -  123 

10.  Though  a  will  be  proceeded 
in  at  diflerent  times,  and  of- 
ten suspended  and  resumed, 
it  will  need  only  one  execu- 
tion -  ibid 

11.  Secns,  where  a  will  is  writ- 
ten on  different  pieces  of  pa- 
per        124 — 126,  and  notes 

12.  Differencebetween  a  writing 
in^ontinuation  of  a  will  for- 
merly begun,  and  a  re-pub- 
lication -  127 

13.  Qualifications  of  witnesses 

130—142 

14.  Sufiicient  if  testator  might 
see  the  witnesses  to  his  will, 
whether  he  did  actually  see 
them  or  not  143 

15.  Testator  must  not  only  be 
corporally  present;  he  must 
also  possess  his  faculties  so  as 
to  have  a  mental  knowledge 
of  the  fact  147 

16.  Attestation  may  be  sub- 
scribed by  witnesses  at  dif- 
ferent times  1 50 

1 7.  Attestation  provable  in  com- 
mon law  courts,  by  one  sub- 
scribing witness  157 

18.  And  if  all  the  witnesses 
deny  their  hand-writing,  still 
the  devisee  may  go  into  cir- 
cumstances to  prove  the  due 
execution  of  the  will  ibid,  158  | 


19.  Dtstiaction  between  willi 
and  deeds,  on  the  question 
whether  the  evidence  of  sob^ 
scribing  viritnesses  can  be  re- 
ceived against  their  own  at- 
testation -  162 

20.  AttestatioBof  will  of  lands, 
how  proved  in  coarts  of  equity 

163-167 

21.  Wills  of  personalty,  how 
proved  in  the  commoa  and 
solemn  forms  169, 170 

22.  On  what  principle  the  coorti 
act,  in  receiving  or  rejecting 
informal  papers,  as  testament- 
ary 176, 177—179 

VII.  Nuncupatioe  wills 

1.  Provisions:  of  the  statutesro- 
lative  to  nuncupative  wills 

179, 180 
Probate  of  180 

Evidence  of  181 

Not  provable  before  pro- 
bate -  m 

2.  Whether  a  written  will  on 
be  altered  by  a  nuDcufiatire 
one  -  183, 184 

VIII.  Wills  of  soldiers  and  teamen 

185 

IX.  Of  guardians  by  will 

1.  Guardians  may  be  appointed 
by  will  -  210 

2.  Probate  not  necessary  to  the 
Talidity  of  such  appointment 

3.  Will  duly  executed  will  re- 
voke an  appointment  of  gw 
dians  made  by  deed         211 

4.  Powers  and  remedies  of  goar* 

dians  by  will  212,215 

X.  Provisions  and  constructions  oj 
the  statute  of  fraudulent  devises 

^  214-220 

And  see  Fraudulent  Devisxs. 

XL  Revocation  of  wills 
See  Title  Revocatioks. 


XII.  RcpublicaHon. 

See  Title  Republication* 
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WITNESSES. 
Sc«  Qualification  asd  Will,  VI. 

WORDS  AND  PHRASES. 

1.  Who  in  equity  are  considered  as 
'  younger  children' 

II.  455;  456,  note 

2.  ^Natural  children^V  under  what 
words  intitled  -  493 

3.  *  Child,'  '  son,'  *  issue,'  prima  fa- 
cie, mean  legitimate         504,  511 

4.  Effbct  of  the  word  ^suryivor,' 
added  to  words  creating  a  tenancy 
in  common  -  490 

5.  General  rules  of  construction 

562—566,  notes 

I.  Import  ofzoordt  and  phrases  as  to 
moveable  things  I.  414 


I.  ^  Goods  and  chattels,'  what 
they  comprehend      414,  415 

3.  Bonds  and  choses  in  action, 
haring  no  locality,  do  not 
pass  by  a  bequest  of  property 
in  a  particular  place         415 

3.  Bank  note,  whether  a  chose 
in  action  -  416 

4.  Bequest  of  goods  in  a  house 

ibid 

5.  What  passes  when  a  bequest 
is  of  a  collective  and  fluc- 
tuating body  417 

6.  Goods  on  bdhrd  a  ship  418 

7.  Household  furniture  and 
plate,  &c.  418 — 420 

8.  Linen,  china,  and  pictures 

421 

9.  Books,  globes,  and  mathe- 
matical instruments  421 

10.  Medals,  coins,  jewels,  or- 
naments of  the  person,  ^c. 

422 

I I.  Live  and  dead  stock      423 

12.  Farming  stock         *       ibid 

13.  Stock  in  trade  424 

14.  •Stock  in  the  public  funds 

425 

15.  A  bequest  of  so  much  stock 
is  a  general  legacy,  unless 
there  be  some  special  ground 
for  construing  it  specific  426 

20  2 


16.  Where  a  bequest  of  the  in- 
terest and  dividends  will 
carry  the  stock  itself 

430,  431 

17.  Of  qualified  and  temporary 
interests  in  chattels  432 

18.  Of  the  dominion  accom- 
panying the  interest  for  life, 
in  the  personal  estate        43 1 

19.  As  to,  consumable  things 

435 

20.  As  to  the  remedies  for  pre- 
serving the  goods  to  the  per- 
sons in  succession    437 — 440 

21.  Difference  between  the  be- 
quest of  '  my  watch,'  and  '  a 
watch,'  where  the  thing  is  not 
found  in  testator's  property 

II.  456,  note 

II.  Construction  of  words  and  phrases 
as  to  immoveable  things       I.  440 


1.  What  words  are  necessary  to 
pass  leases  renewed  after  mak- 
ing a  will 

I.  318,  319,  II.  487 

2.  Leaseholds  are  in  general 
included  under  a  devise  of 
lands  -  440 

3.  But  if  the  testator  leave  none 
but  leaseholds  to  answer  the 
disposition,  they  will  pass 

441 

4.  If  the  will  be  ineffectual  to 
pass  freeholds  for  want  of  due 
execution,  this  will  not  make 
the  leaseholds  pass  by  a  ge-^ 
ncral  devise  applicable  to 
freehold  estate        442,  note 

5.  Leaseholds  will  pass  where 
there  are  only  such  to  answer 
the  devise,  although  the  de- 
vise is  expressly  of  the  testa- 
tor's freeholds  443 

6.  And,  under  an  express  devise 
of  leasehold,  freehold  may 
pass,  if  such  appear  to  be  the 
intention  -  444 

7.  So,  by  the  word  *  legacy'  a 
devise  of  freeholds  may  be 
understood  -  ibid 

8.  Whether  copyhold  passes  by 
the  general  devise  of  lands, 
&c.  -  445—419 


564 
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9.  Whether  (he  votds  ^  lands, 
teoementSy  aod  hereditaments' 
are  alone  sufficient  to  pass  co- 
pyhold estate^  without  any 
specific  circumstances  to  in- 
dicate, the  intention 

449,  450 

10.  What  words  will  pass  cus- 
tomary estates  451,  452 

11.  What  words  include  a  ma- 
nor and  an  advowson        453 

V2,  Lands  include  houses    454 

1 3.  What  passes  under  farm 

ibid 

14.  Messuage,  what  included 
in  -  456 

15«  House,  what  it  may  include 

457 

16.  Of  the  effect  of  the  word 
^  appurtenances'  459 

17.  By  a  devise  of  the  occupa- 
tion, or  of  the  rents  and  pro- 
mts, the  la;id  itself  passes 

461 

18.  By  a  deTise  of  the  ground 
rent,  the  reversion  will  pass 

463 

19.  Effect  of  the  word  <  pre- 
mises' -  '    464 

20.  Import  of  the  word  '  estate' 

465—468 
31.  What  will  pass  under  ^  he- 
reditaments' 469,  470 
22.  Import  of  the  word  ^  pro- 
perty'        .             470^472 
93.  Import  of  the  word '  effects' 
472—474,  481,  482 
24.  Of  the  docti'ine  of  constru- 


ing words  as  ejusdem  geoerli 

with  the  ac^mpanying  words 

•  475-480 

25.  When  Ihe  whole  estato 
passes       >  483— 512 

26.  By  what  words  an  estate 
tail  passes  513—560 

27.  By  what  words  an  estats 
for  life  only  will  pass 

561—585 

28.  What  words  create  a  joint- 
tenancy,  and  what  a  tenancj 
in  common,  iu  a  will 

583—592 

WRITING. 

1 .  Whether  writing  is  essential  toan 
appointment  or  declaration  of  tha 
uses  of  a  copyhold  surrendered  1.41 

2.  Necessary  to  wills  of  land  devis- 
able by   custom  4d 


Y. 

YEAR  TO  YEAR. 
See  Tenancy  from  tear  to  teak* 
YORK,  (Custom  of). 

1.  Restraints  by  this  custom,  apon 
the  testamentary  power,  renewed 
by  statutes        •  1. 6^  aoti 

2.  Appointment  of  guardians  under, 
how  far  affected  by  the  12  Car.  2. 
c.  24  .  .207 

3.  Custom  of,  as  to  the  dbtributioa 
of  intestate's  effects    11.135—138 

4.  Cases  upon  this  custom         13B 


INDEX 


TO  THE  PRECEDENTS. 


A. 

ACCOUNTS. 

1.  Directions  to  trustees  to  keep  se- 
parate  accounts  of  the  shares  of 
younger  children  -         379 

2.  Executors  to  make  a  yearly  ac- 
count of  the  business  of  testator, 
directed  to  be  carried  ou  by  them 

411 

ACCRUER. 

Proviso  for,  by  surriTorship 

238,    322,    331,    334,  362,  381, 

413,  422,  423 

ACCUMULATION. 

See  Trustees,  Maintenance,  Le- 
gacy. 

ADVANCEMENT. 

1.  Directions  respecting  the  advance- 
ment  of  younger  children 

307,  322,  337 

See  Maintenance. 

2.  Advowson,  device  of  to  trustees 

457 

3.  After^bornchildren,  provision  for 

424 


ANNUITY. 


389 


1.  Bequest  of 

2.  To  the  wife  of  testator 

272,  332,  377 


3.  Dcplaratlon  that  such  annuity  is 
in  lieu  of  dower  -  388 

4.  Proviso  for  the  reduction  of  an 
annuity  given  to  the  wife  of  testa- 
tor  on  her  second  marriage 

377,  404 

5-  To  the  daughter  of  testator  (to 

be  increased  after  the  death  of  the 

widow)  to  be  raised  out  of  a  term 

of  years  ^  -  260 

6.  To  the  brother  of  testator,  and  to 
be  unalienable  -  317 

7.  Clause  to  prevent  an  annuitant 
from  parting  with  an  annuity  459 

8.  Direction  that  annuities  to  fe- 
males shall  be  paid  to  their  sepa- 
rate use  -  319 

9.  Bequest  to  trustees  of  such  a  sura 
as  will  raise  an  annual  sum  for  the 
payment  of  annuities  318 

10.  Direction  to  trustees  to  pay  an 
annuity  in  satisfaction  of  a  yearly 
sum  to  the  payment  of  which  the 
testator  is  liable  -  388 

11.  Direction  to  trustees  to  receive 
an  annuity  during  the  life  of  a  la- 
dy, varying  in  amount  according' 
to  her  age  and  coverture,  and  to 
be  applied  during  her  minority  for 
her  maintenance,  after  her  attain- 
ing her  age  of  21,  to  her  absolute 
(and  if  married  to  her  separate) 
use  -  -  389 

12.  Creation  of  a  term  of  years  for 
raising  an  annuity  -  290 

ANTICIPATION. 
Proviso  that  the  person  for  whoss 
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usp  stock    is   giTen    io   trustees, 
shall  not  anticipate  the  divulcnds 

371,   406 

APPOINTMENT. 

1.  Power  given  to  the  daughter  of 
the  testator  to  appoint  stock  among 
her  children  -         362, 408 

2.  Declaration  that  in  default  of 
Buch  appointment  it  shall  go  among 
the  children  equally,  -with  survi- 
▼orship  -  36^ 

3.  Proviso  that  an  appointment  of 
part  shall  stand  good,  and  that  in 
case  of  a  partial  appointment  those 
M'ho  are  the  objects  of  it  shall  not 
come  in  with  the  rest  until  they 
shall  have  so  much  of  the  unap- 
pointed  residue  as  ivill  make  their 
shares  equal  •  363 

4.  General  power  of  appointment, 
either  by  will  or  deed  871 

5.  Appointment  among  children, 
under  a  power  -  466 

APPRENTICE. 

Power  for  trustees  to  lay  out  a  cer- 
tain sura  in  apprenticing  certain 
persons  337,  3Q8,  399 

ARMS, 

Clause  binding  the  descendants  of 
testator,  and  those  for  the  time 
being  entitled  to  his  property,  to 
use  the  arms  of  his  family        285 

ASSIGNING. 

Proviso  against  assigning  interest  of 
stock  by  anticipation  407 


ATTESTATION. 


1.  Form  of 
%  Of  a  codicil 


479,  480 
480 


B. 
BOND. 


money  to  grand -children  is  to  be 
taken  in  satisfaction  of  a  bondex* 
ecuted  by  the  testator  to  his  daugh- 
ters husband  on  her  marriage; 
with  a  direction  to  trustees  to  op- 
pose any  claims  on  such  bond,  at 
the  charges  of  the  trust  estate, 
and  a  declaration  that  if  such  claim 
shall  be  prosecuted,  the  legacy 
shall  be  void  -  364 

BURIAL. 

Directions  concerning 

257,  309,  SW 


1.  Release  of  -  400 

2.  Dcclaratlou    that  a  bequest    of 


C. 

CESSER. 

Proviso  for  the  cesser  of  a  term  of 
years  -  264, 291 

CHARGING. 

1.  Proviso  against  -i  259 

2.  Power  of,  to  a  life-tenant      455 

3.  Words  charging  the  whole  of  tes- 
tator^ s  estate  with  his  debts,  lega- 
cies, kc»  •  458 

CHARITABLE  BEQUESTS. 

258,  274,  351—353,  435 

CHILDREN,  (Younger). 

See  AIaintenakce,  Adtancemeht, 
Portion,  Trustees,  Guardiak, 
Education,  &c. 

Proviso  that  children  shall  take  the 
shares  of  the  respective  pareats 

CODICIL. 

1.  General  form  of  -         472 

2.  Another  form  of,  revoking  legacies 

47$ 

3.  A  codicil  executing  a  power  475 

CONTRIBUTION, 

Direction  that  the  shares  of  childrco 
shall  contribute  equally  towards 
the  payment  of  certain  aoQiuities 


INDEX, 
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COPYHOLD. 

1.  DcTise  of  copjhold  premises  to 
follow  the  uses  of  devised  free- 
hold, as  nearly  as  the  nature  of 
the  tenure  will  allow 

265,  312,  395,  460 

S.  Devise  of  copyhold  to  two,  as  te- 
nants in  common  -  351 

COVENANT. 

Recital  of  a  covenant,  to  give  or 
leave  a  certain  sum  to  a  married 
daughter  •  438 


CUSTOM. 


See  London. 


D. 
DEBTS. 


1.  Directions  for  the  payment  of 

350 

S.  Power  to  trustees  to  compound 

debts  -  -  340 

DISTRESS. 

1.  Direction    that   annuitants  shall 
have  poH'ers  of  distress  and  entry 

390 

2.  Power  of,    annexed   to  a    rent 
charge  -  •   >         433 

DOWER. 

Declaration  that  provision  made  for 
testator^s  widow,  is  hi  Ifeu  of  dower 

32 1,  360,  388 


E. 
EDUCATION. 
Sec  Maintenanci:. 

1.  Directions  respecting  the  educa- 
tion of  children  380,  408 

2.  That  testator's  sons  shall  be  ^u* 
catcd  at  one  of  the  universities  16 


ENTRY. 
See  Distress. 

EXECUTORS. 

1.  Appointment  of  327,  360 

2.  Appointment  of  substitutioliary 
executors  •  428 

3.  Recital,  that  the  testator  is  an 
executor  -  270 

4.  Directions  that  all  papers,  &c. 
necessary  to  settling  the  testator's 
affairs,  shall  be  delivered  to  his 
executors  -  369 

5.  Direction  to  executors  to  pay  what 
is  due  from  the  testator,  as  execu- 
tor of  his  father  272 

6.  Remuneration  to  executors 

274,  31$ 


F. 

FARMING  STOCK. 

Directions   respecting  thd  tltlaatio'tl   ' 
and  disposition  of  313 

FEME  COVERT. 


Will  of,  in  execution  of  &  pawef 


Will  of 


FEME  SOLE. 


FIXTURES. 


444 


446 


Directions  that  they  shall  go  as  heir 
looms  -  •  273 

FUNDS. 
See  StocK,  Thusteks,  2,  4. 

FUNERAL  EXPEXCES. 

Directions  concerning  350,  403 

FURNITURE. 

1.  Beque^  of      273,  304,  369,  380 

2.  Direction  to  executors  to  replace 
certain  articles  of  furniture  be- 
longing to  testator's  father,  and 
sold  by  tesUtor  -  2711 


568 
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G. 

GUARDIA'V. 

1 .  Of  infant  children  appointed 

308,  3«7,  380 

S.  Appointment  of  wife,  so  long  as 

she  shall  remain  unmarried      342 

3.  With  an  allowance  for  the  same 

to  be  paid  out  of  expectant  shares 

323 


HEIR  LOOMS. 

1 .  Fixtures  to  go  aS  heir  looms  273 

2.  Plate,  jewels,  &c.  to  go  as  heir 
looms  9  -  305 

HOUSE. 

1.  Directions  to  executors  to  finish 
alterations  in  the  testator's  house 

305 

%  To  be  enjoyed  by  testator's  wi- 
dow, until  the  eldest  son  shall 
come  of  age  -  305 

3.  To  be  enjoyed  by  testator's  wi- 
dow for  life,  unless  she  shall  pre- 
fer receiTing  the  rents  and  profits 

314 


T-* 


J.      J. 

JEWELS, 

1.  Bequest  of  -  464 

2.  Power  for  those  who  have  the  use 
of  them  for  life,  to  appoint  them 
to  their  widows  for  their  lives  res- 
pectirely  -  465 

3.  Power  for  trustees  to  have  them 
reset  -  •  ib'>d 

ILLEGITIMATE  SON. 

Provision  for  the  maiqteuance  of 

367 

INCUMBERING. 

Proviso  against  «*  252 


INDEMNITY. 

See  TnusTEES,  1 3. 

INSURANCE. 

1.  Directions  for  the  insurance  of 
premises  -    *  250 

2,  Direction  to  trostees  to  pay  pre- 
miums of  insurance  254 

See  Trustees,  5. 

INTEREST. 

1.  Directions  that  interest  upon  per* 
tions  shall  be  paid  until  the  por* 
tions  are  payable  337 

2.  Direction  that  the  interest  of  mo* 
nies  to  be  laid  out  in  purchasing 
real  property,  shall  go  as  the  renti 
of  the  estates  would  go,  if  par- 
chased  -  -  401 

INVENTORY. 

1.  Of  plate,  to  be  signed  by  the  per. 
son  entitled  to  enjoy  the  use  of  it 
for  life  -  .  274 

2.  Directions  for  an  inventory  of 
miscellaneous  personal  property 

298,  304,  329 

3.  Of  real  and  personal  property  to 
be  delivered  to  executors        402 

JOINTURE. 

1.  Declaration,  that  if  the  wif«  of 
testator  shall  claim  her  settled 
jointure,  she  shall  not  take  under 
the  will  -  .385 

2.  Provision  for  the  jointure  of  a 
future  wife  of  a  younger  ^n  292 

JOINTURING. 

1.  Power  of         -  .  302 

2.  Direction  that  a  settlement  to  b» 
made,  shall  contain  a  power  for 
the  tenant  for  life  to  jointure  391 


I 


L. 

LEASE, 

1.  Authority  to  trustees  to  n»k* 
leases  *  253^  340, 391 


INDEX. 
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%  Authoritj  to  trasteet  to  renew 
leases  -  339,  396, 429 

3.  Direction  that  the  person  entitled 
under  the  will  to  a  certain  estate, 
sh^ll  grant  a  lease  to  I.  S.,  if  he 
shall  request  it  *  312 

LEASEHOLD. 

Bequest  of  leasehold  property  upon 
trusts,  to  correspond  as  nearly  as 
may  be,  with  those  declared  of 
freehold  property  395,  460 

LEASING. 

1.  Power  of  -  302, 387 

"%,  Direction  that  a  settlement  to  be 
'    made  in  pursuance  of  the  will, 
fhall  contain  a  leasing  power 

287,  393 

LEGACY. 

Direction  that  legacies,  not  become 
▼ested,  shall  be  laid  out  in  the 
funds  for  accumulation  ^  357 

LIFE  ESTATE. 

I.  Demise  of  to  widow  386 

%  Directions  to  executors  to  transfer 
specific  things,  to  the  enjoyment 
of  which  the  testator  was  entitled 
for  his  life,  to  the  persons  entitled 
to  receive  the  same  271 

9'  Power  for  a  life  tenant  to  charge 
an  estate  with  portions  455 

UMITATION. 

Bee  Settlement. 

1.  Creating  a  tenancy  in  common  in 
tail,  with  cross  remainders       250 

%  Recital  of  limitations  by  way  of 
strict  settlement  268,  391 

3.  Of  freehold  and  copyhold  es* 
tates  to  an  eldest  son,  and  after 
his  decease  to  such  one  of  his  sons 
as  he  shall  appoint,  and  in  default 
thereof,  to  his  eldest  or  only  son  ; 
Mke  dispositions  in  favour  of  the 
other  sons  pf  the  testator,  and  in 
default  to  the  eldest  or  only  son 
of  the  tpstator^s  eldest  daughter, 
and  iudefatftU  to  the  eldest  or  only 


son  of  his  youngest  daughter,  and 
in  default  to  his  right  heirs  210 
4.  Clause  in  a  will,  by  which  th« 
testator  limits  his  real  estates 
to  his  son  for  life,  remainder  in 
the  strict  form  to  the  sons  of 
such  son  sttocessirely  in  tail  male^ 
remainder  to  bis  daughters  ia 
moieties,  with  sunrlTorship  for 
life,  to  take  ezclusirely  of  their 
husbands,  with  remainders  in  tail 
to  their  respectire  children  in 
spccession,  with  cross  ultimate 
remainders  •  469 

LONDON  (Custom  op). 

1.  Recital  of  a  cojenant  to  give  or 
leave  a  certain  sum  to  a  married 
daughter,  in  lieu  of  all  her  claim 
under  the  custom  of  iiondon  438 

2.  Bequest  in  pursuance  ibid 

3.  Proviso  that  legatees  shall  release 
all  claim  under  the  custom  of  Lon- 
don ^  «  449 


M. 

MAINTENANCE. 

1.  Provision  for  the  maintenance  of 
children  239,  240,  262,  307, 

322,  337,  364,  380,  393, 
408, 422 

2.  Out  ef  legacies  to  which  they  ara 
presumptively  entitled,  but  di- 
rected to  be  laid  out  in  the  funds 
for  accumulation  357 

3«  Out  of  the  interest  of  capital  em- 
ployed in  the  testator's  business 

406,  410 

4.  Provision  for  the  maintenance  of 
a  grandson,  until  he  shall  coma 
into  possession  of  an  estate  settled 
upon  him  -  36€ 

MARRIAGE. 

See  Settlement. 

1.  Direction,  that  if  a  son  is  in  treaty 
for  a  suitable  marriage  before  ha 
is  of  age,  the  trustees  shall  enable 
him  to  make  a  proper  settlement 

384 

i.  Direction  to  trustees  to  make  ^ 
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iDarriage  proTision  for  a  collateral 
relation  -  -  463 

MINOR. 

1.  PrOYiso  that  if  a  legatee  of  stock 
shall  be  a  minor  at  the  testator's 
death,  the  interest  shall  be  applied 
to  her  maintenance  340 

%•  The  same  of  rents  and  profits 

S53 

$•  Directions  respecting  the  applica- 
tion  of   the  rents  and  profits  of 
certain  estates,  in  ease  the  persons 
next  entitled  under  a  settlement  I 
to  be  made,  shall  be  minors     392 

MONEY. 

Direction,  that  money,  arising  from 
the  sale  of  real  estates  (and  the 
rents  thereof  till  sale)  shall  be 
considered  as  personal  estate,  sub- 
ject to  the  dispositions  made  by 
the  will  234,  278,  315 

MORTGAGES. 

1.  Direction  to  trustees  to  discharge 
mortgages  -  294 

2.  Devise  of  mortgage  estates  to 
trustees  to  get  in  the  mortgage 
debts  -  342, 352 

MOURNING. 

Bequest  of  274,  369,  397 


N. 
NAME, 


).  Clause,  binding  the  descendants 
of  the  testator,  and  tliose  enjoying 
his  property  for  the  time  being,  to 
take  his  name  «  ^S5 

2.  Direction  that  a  similar  clause 
shall  be  contained  in  a  settlement 
directed  to  be  made  394 

NUNCUPATIVE  WILL. 

Forpi  of  committing  it  to  writing 

479 


P. 

PARTNER. 
1.  Direction,  that  each  son  of  iu* 


tator,  attaining  the  age  of  t\ 
years,  shall  be  admitted  a  partner 
in  the  testator's  business,  to  be 
carried  on  by  his  executors,  if  he 
shall  chuse  -  413 

2.  Proviso,  empowering  the  trusteei 
to  remove  any  son  whose  conduct 
is  improper  -  414 

PERSONAL  ESTATE. 

See  Trustees,  2,  3,  4,  11. 

1.  Short  will  of  -  447 

2.  Provision  for  the*  deficiency  of 
personal  estate,  by  a  term  of  years 

260—291 

3.  And  by  monies  arising  from  the 
sale  of  real  estates  277 

4.  Bequest  of  miscellaneous  person- 
al property,  jewels,  plate,  linen, 
china,  pictures,  &C.&C.  328 — W 


PICTURES. 


Bequest  of 


358 


PLATE. 

1.  Bequest  of  to  widow  for  her  life 

^.  Direction  that  plate  shall  go  as  an 
heir  loom  •  303 

PORTIONS. 

See  Shares,  Interest,  Trustees,  C. 

1.  Directions  for  raising  portions  for 
grandchildren,  to  vary  with  their 
number,  and  become  vested  as 
they  shall  attain  their  respectife 
ages  of  *21  -  261 

%  Provision  for  the  payment  of  ad- 
ditional portions  293 

3.  Power  for  eldest  son  to  raise  por- 
tions for  younger  children,  and 
the  like  power  (with  restrictions) 
for  a  younger  son  300 

4.  Direction,  that  if  default  shall  be 
made  by  the  son  in  payment  of 
portions  directed,  the  trustees  shall 
supply  the  deficiency  by  mortgage, 
sale,  &c.  -  330 

5.  Direction  to.  trustees  to  raise  a 
certain  sum  for  chtldren's  portions 
(except  eldest  son)  350 

S.  Direction  that  a  part  of  the  f*f- 
tions  shall  be  applied,  if  neces- 
sary, for  advancement  5^7 


INDEX. 


671 


7.  Direction  that  the  portions  of 
daughters  shall  be  paid  to  them 
for  their  separate  use,  and  shall 
not  be  charged  or  incumbered  by 
them  .   -  -  338 

8.  Power  in  a  will  for  life  tenant  to 
charge  an  estate  for  portions  456 

POWER. 

See  Appointment. 

1.  Recital  and  execution  of  a  power 
contained  in  a  settlement 

315,  444 

12.  The  same  by  a  codicil  473 

3.  ExecatioB  of  a  power  of  distri- 
bution among  testator's  children, 
contained  in  the  will  of  the  testa- 
tor's brother  -  443 

4*  Appointment  among  children  un- 
der a  power  •  466 

5.  To  wife  of  testator,  to  dispose  by 
will  of  a  sum  of  money,  to  be  paid 
to  her  out  of  the  residue  of  the 
personal  estate,  to  be  reduced  lo  a 
less  sum  upon  her  marrying  again 

405 

6.  Will  of  a  married  woman  by  -vir- 
tue of  a  power  -»  444 

7.  Power  for  a  life  tenant  to  charge 

455 

PRISONERS. 

Bequest  of  a  sum  of  money  to  be 
applied  in  releasing  poor  prisoners 

471 

PROFITS. 

See  Real  Estate. 

Directions  concerning  the  profits  of 
a  business  to  be  carried  on  by 
trustees  -  412,  415 

PROTESTANT  DISSENTERS. 

Bequest  to  trustees,  for  the  benefit 
of  a  society  of  Protestant  dissen- 
ters -  -  435 


R. 
REAL  ESTATE. 
See  Trustess,  1,  3,  5;  U« 


1.  Devise,  of  real  estate  to  trustees^ 
to  sell  and  conyert  into  money 

2.  Direction  that  monies  arising 
from  such  sale  shall  be  considered 
as  personal  estate    234,  277,  315 

3.  Rents  and  profits  of  real  estate  to 
be  considered  personal  property 
until  the  sale  -  234 

RECEIPTS. 

1.  Declaration  that  the  receipts  of 
trustees  shall  be  sufficient  dis- 
charges to  purchasers.  Sec. 

263,  277,  315 

2.  The  same  of  receipts  of  annui- 
tants to  trustees  441 

RECEIVER. 

Provision  for  the  appointment  and 
salary  of  -  293,  396 

RECITAL. 

1.  Of  a  marriage  settlement 

267,  315 

2.  Of  a  will  •  26i{ 

3.  Of  limitations  by  way  of  strict 
settlement  -  268 

4.  Of  dispositions  of  personalty  by 
a  will  -  .  269 

5.  That  testator  is  an  executor,  and 
indebted  to  the  estate  of  his  testa^ 
tor  -      .        -  27Q 

REMAINDER. 

See  Limitation,  DETii>Et 

RENEWALS- 

See  Trustees,  5. 

Of  leases,  prorisioB  for  the  payment 
of,  by  a  term  of  years  292 

RENTS, 

Of  real  estates  (directed  to  be  sold) 
to  be  considered  as  the  income  of 
personal  estate,  until  sale        234 

RENT  CHARGE. 
Detiso  of  a  r«Qt  charge      433,  430 


vii 
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REPAIR. 

Directions  for  the  repair  of  premises 

250,  263,  337 

RESIDUE, 

See  Personal  Estate,  Trustees,  3, 
11. 

proviso,  that  if  a  sum,  directed  to 
be  raised  for  a  particular  purpose, 
should  not  be  required,  it  shall 
fink  into  the  residue  369 


REVOCATION 
Of  all  former  wills  « 


328 


S. 

SALE. 
See  Trustees,  $• 

SEA. 

Preamble  of  a  will  of  a  person  going 
to  sea  -  -  472 

SECURITIES. 

Power  for  trustees  to  vary 

237,  275,  325,  371 

SEPARATE  USE. 

1.  Direction  that  monies  shall  be 
paid  to  a  woman  for  her  separate 
use  237,  252,  316,  324 

2.  The  same  of  an  annuity 

319,  332,  378 

3.  The  same  of  portions  to  daugh- 
ters -  .  338 


SERVANTS. 

Bequest  of  wages  to 

SETTLEMENT. 


397 


1.  R^ular  settlement  on  the  family 
of  a  testator  No.  6.  300 

2.  A  will,  in  execution  of  previous 
settlements  No.  4.  267 

3.  Execution  cf  a  power  contained 
in  a  settlement  by  a  codicil      473 


4.  A  will,  containing  directions  fori 
family  settlement        No.  13. 3S6 

5.  Recital  of  a  marriage  settlement 

267 

6.  Dmitations  in  strict  settlement 


7.  The  same  recited 


%\ 


SHARES. 


See  Portions. 

1.  IXrectton  to  trustees  to  transfei 
stock  among  children  in  equal 
shares  -  .  ^ 

2.  Direction  that  the  shares  of  child<< 
ren  shall  contribute  in  eqaal  pro- 
portions to  the  payment  of  an  ao« 
nuity  -  .  379 

3.  Of  children  to  become  vested  at 
21,  or  marriage  -         ^ 

4.  Trustees  to  keep  separate  accouots 
of  children's  shares  370 

5.  To  be  paid  to  sons  on  their  coming 
of  age,  on  their  giving  security  for 
the  payment  of  certain  annaities 

381 

SHIFTING. 

ProTiso  for  the  shifting  of  estates  ot 
certain  contingenciea  ^ 

STOCK. 

See  Trusti:e. 

Direction,  that  if  a  certain  stock  shall 
be  paid  off,  the  money  shall  be  laid 
out  in  other  securities  ^-^^ 

SURVIVORSHIP, 
Se^  Accruer. 


T, 
TENANCY  IN  COMNON. 

1.  Limitation  creating  a  tenaiicjii 
common,  with  cross  remaioders 

25fi 

%  Direction  that  trustees  shall  b« 
possessed  of  stock  In  trust  fw 
^ons  as  tenants  in  commoR     4i9 


INDEX. 


TERM  OF  YEARS. 

1.  Creation  of  -  259 

2.  To  raise  an  annuity       -  290 

3.  In  aid  of  personal  estate  259 

4.  Proviso  for  the  cesser  of 

264,  291 

6.  Devise  of  real  elates  to  two  sets 

of   trustees,    for  two    successive 

terms  of  years  -  279 

TOMB. 

Provision  for  keeping  in  repair    442 

TRADE. 

Direction  that  the  testator's  trade 
shall  be  carried  on  by  his  execu- 
tors -  -  410 


TRUSTS. 

1.  Direction  to  executors  to  perform 
trusts  vested  in  the  testator 

2.  For  unborn  children  with  execu- 
tory trusts  over,  upon  their  dying 
before  21  -  -  345 

TRUST  ESTATES. 

Device  of  a  testator's  trust  estates 
to  trustees  to  hold  upon  the  trusts 
affecting  the  same  342,  352 

TRUSTEES. 

1.  Devise  of  real  estate  to  trustees 
to  sell  and  convert  the  same  into 
money     232,  254,  277,  314,  352 

9.  In  aid  of  personal  estate         387 

3.  To  two  sets  of  trustees  for  two 
successive  terms  of  years  279 

4.  Devise  of  personal  estate  to  trus* 
tees  to  convert  the  same  into  mo- 
jiey  and  invest  it  in  the  funds 
237,   275,    306,   319,   348,  352, 

370,  463 
$,  General  devise  of  real  and  perso- 
nal estate  to  trustees        328,  377 

6.  General  devise  and  bequest  of  real 
and  personal  property  for  the  sale 
and  accumulation  of  the  produce 

448 

7.  General  devise  of  residue 

351,  427 


8.  Direction  to  tmstees  to  Inie^t 
monies  arising  from  certain  sales 
in  the  funds,  to  accumulate  until 
the  youngest  son  shall  be  of  age 

255,  383 

9.  To  invest  monies  for  accumoJa- 


tlon 


276,  33T 


10.  To  invest  the  profits  of  testator's 
business  to  be  carried  on  by  thent 
for  accumulation  by  compound  in- 
terest, until  divided  among  the 
sons  -  412 

11.  To  invest  legacies  for  accumula-* 
tion  -  •  358 

12.  To  invest  monies  for  accnmula- 
tion,  during  21  years  next  after  ' 
the  death  of  the  testator  263 

13.  For  twenty  years  to  raise  a  fund 
for  particular  purposes  390 

14.  To  re^invest  dividends  fox  accu- 
mulation -  275 

15.  To  invest  the  residue  of  personal 
ei^tate  in  the  funds  until  purchases 
of  real  property  can  be  made,  the 
interest  and  dividends  to  go  as  the 
rents  of  the  purchased  estates 
would  go,  if  purchased  400 

16.  To  invest  a  certain  sum,  as  each 
daughter  of  the  testator  shall  come 
of  age,  and  pay  the  interest  to  her 
for  life  to  her  separate  use       406 

17.  Direction  to  trustees  to  demise 
and  manage  premises  and  pay  the 
clear  rents  to  the  widow  of  testa- 
tor for  her  life  -  316 

18.  To  manage  a  business     410,  42 

19.  To  keep  in  repair  and  insure 
premises         -         250,  263,  337 

20.  To  manage  an  estate  until  the 
person  entitled  to  it  shall  come  of 
age  -  -  436 

21.  To  discharge  mortgages    <     294 

22.  To  sell  off  for  the  benefit  of  the 
estate  •  -  383 

23.  Power  to  make  leases 

253,  278,  326,  340 

24.  Direction  that  the  same  power 
shall  be  contained  in  a  settlement 
directed  to  be  made        287,  468 

25.  Power  to  renew  leases  396, 429 

26.  Direction  to  finish  houses  partly 
built  -  254,  305 

27b  To  purchase  premises  429 

28.  Power  to  trustees  to  convey  cer- 
tain estates,  on  receiving  a  dis- 
charge from  certain  claims       278 


1 
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19.  DirectioB  to  t^nrey  in  strict  set- 
tlement after  the  determination 
of  certain  terms  of  years  280 

30.  Direction  to  trostees  to  raise  a 
certain  sum  for  children's  portions 
with  a  profiso  that  if  ail  the  child- 
yen  shall  die  before  the  Testing  of 
their  shares,  the  money  shall  not 
ber»ised  .  330 

31.  Power  to  compound  debts     340 
99.  Direction  to  trustees  to  oppose 

any  claims  that  may  be  made  in 
respect  of  abend,  satisfied  by  a 
legacy,  at  the  expence  of  the  resi- 
duary estate  -  365 

33.  Declaration  that  the  uses  and 
estates  directed  to  be  limited  (in  a 
settlement  to  be  made  to  trustees 
daring  the  lives  of  several)  shall  be 
not  only  to  preserve  contingent  re- 
mainders but  to  improve  the  estate 
for  the  benefit  of  the  persons  next 
entitled  .  302 

34.  Direction  to  trustees  to  appoint 
overseers  and  receivers  of  estates 
to  be  settled  -  397 

35.  Direction  that  the  residue  of  the 
persoBal  estate  shall  be  laid  out  in 
the  purchase  of  real  estates,  to  be 
settled  as  before  directed,  concern- 
ing before-devised  estates        400 

36.  Clause  for  changing  trustees 

243,  326,  341,  358,  373,  401 

37.  Direction  that  such  a  clause  shall 
be  contained  in  a  settlement  di- 
rected to  be  made  •  394 

38.  Indemnity  clause 

243,  308,  327,  342,  358,  373, 

402,  437 

39.  Power  for  trustees  to  vary  se- 
curities 23T,  275,  325,  371 

40.  Declaration  that  the  receipts  of 
trusteees  shall  be  sufficient  dis- 
charges 263,  277,  315,  388 


V. 

VALUATIOxV. 

To  be  made  by  executors  of  the  tei* 
tator's  property  in  a  business  to  be 
carried  on  by  them         -       411 


W. 
WIDOW. 
See  Dower,  Annuity. 

1.  Provision  for,  by  monie^inrested 
in  the  funds  -  306,  3^ 

2.  By  rents  of  premises  devised  to 
trustees  for  that  purpose        316 

3.  By  annuity     332,  361,  377, 388 

4.  To  reside  in  the  testator's  house, 
and  have  the  use  of  his  furoitore, 
&c.  durante  vidaitate  406 

5.  To  have  the  testator's  house  for 
her  residence  during  the  miaoritj 
of  the  eldest  son  -        303 

5.  To  have  the  right  of  presentatioa 
to  a  rectory  during  the  same  pe- 
riod -  m  ibid 

7.  To  have  books,  furniture,  &c.  for 
her  life  .  329 

8.  Power  for  widow  to  dispose  bj 
will  of  5000/.  to  be  paid  out  of 
the  residue  of  the  personal  estate; 
to  be  reduced  to  2000/.  on  her 
marrying  again  -  405 

WINES.    ' 
Bequest  of  -  258, 317 


WILL. 


Recital  of 


286 


FINIS. 
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